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THE FLTLRE OF ENGLISH IN INTIIA 

[Thtois read at the Third All ladia W ntc^ Conference (P E.N ) AnnagiaLunagar ] 

B) 

V G RA^L\C^* *\^^)RAN « A. , B L , 
a (yn t TrauKOiLu^ 

* Mr President and Brother Men*of Letters 

I eras e \ our penms'ion to read this paper on the ‘ Future of English m India ’ 
With the emergence of Ind a as a free repube, free to mould its own dcstinj 
in the cotQit> of free nations of the world, the question has arisen tvhether India 
should detclop a national language of her own and exclude the usage of English 
altogether There can be no doubt whales er as to the uttei desirabiit> of expand- 
ing Hindi as the common language of the countrv though even on this m some 
parochial imnded States such as the Tamilnad, there is propaganda against Hindi 
These protagonuls would see in 't a menace to the growth of Tamil the regional 
language But at the same time thev forget that if Hindi is not developed, there 
IS no other language hich could tale the place of English w hich hitherto has been 
the language of the courts, officer', coUego and pubbe forum in the whole of India 
These regional zealots would even like the medium of instruction m colleges and 
schooL to be whoU) in the regional language in aU subjects including mathematics, 
science, etc Thev would object to Hindi being used for anv such purpose 

The question therefore arse» if it t> advisable at all to remove English from its 
old position as the language pre-eminentlv 6tted for official and non-official purposes 
W’lih all the prejudice' engendered m \cr> mam States against Hindi, it will be 
preposterous to do avva^ with Enghsh which has practicalh been recognised as one 
of the languages of India If English is erased from common use I venture to fear 
that parochialism will run not in the States of India and instead of cohesion we will 
herald division e are not patriotic enough to popularise Hindi and slowh eman- 
apate it as the official language of all India Even if we achiev e this, the question 
further arises if ii is not advantageous to India to encourage the spread of love for 
the Engine language It cannot be gainsaid that it is not our regional languages 
that brought about our freedom It is English which took deep root in the 
'Oil of India for the Jast oie cenfun, that animated us united ls and put us on to 
an enquiry and drove us to fight our battle of freedom Our modem civilisation 
IS entirely due to the English language The Bengalee, the Tamil, the Gujerau, 
the Telugu, the Punjabi, etc , all m-t imder the leadership of Mahatma Gandhi 
J-ai 
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who b) his magic spell expounded m simple English the utter need for getting nd 
of foreign bondage 

But for the EngUsh language, there uould have been no cementing force m 
the peoples of India That is the truth, the whole trutli W e hav e learnt English 
and hav e begun to think of it as our own As Dr C P Ramaswamy Iyer put 
it, the grandeur of our culture is one of assimilation from wherever vi'e find it 
We found Enghsh good useful and noble \\ e found it useful for exchange of ideas 
as between man and man. State and State within India, country and country out* 
side India IVe produced stalwarts such as the late V S Srinivasa Sastn, that 
good and humble Servant of India who spoke Enghsh better than Englishmen 
The English of JawbarlalNehni as revealed in his Dtscocefy of India and nvunei 
rous other books, the English of Rabindranath Tagore, Sarojini Devi, Dr C P 
Ramasamy Iyer, Sri K M Munshi, the late Sn S Satyamurthy and a galaxy of 
other publicists m India is the envy of the v\orld ^Ve have perfected and ennobled 
Enghsh and we could call English m a way as our own ^^e have grown in our 
stature in India and n the international field by the use of that language 

Lex us noX tt<iu<:e uut svie ot stature hy dis<iwm.twg Ewglvsh. which is, as it w ere, 
part of our assimilated culture There 1$ no shame m such assimilation Hindu 
Dhanmc history shows how it had grown through ages by such assimilation Buddha 
and his doctrine was antagonistic to the Hindu Sanatanist ideal but we saw Buddha 
haded latterly as a Hindu av-atar and his teachings unbedded in our religious litera- 
ture Language also grew richer by such assimilation The most anaent language 
of India, Sanskrit has enriched the various regional languages Tamil a* it 13 com- 
monly used has such admixture from other languages including Enghsh 

That deterioration creeps in if once we lower our objectives, is made apparent, 
in the fetish we have exhibited in our mania for Tamilising everyahing In the 
Madras State we pushed through in the school stages Tamil as the medium in 
science and mathematics , we reduced the importance of Enghsh \\Tiat is the 
result’ Pigmies are the result The students’ growth got stunted as the Tamil 
etjwivalcnts for scientific ttons vsas a rctrogadc step in the acquisition of knov% ledge 
which had an easier vehicle in English Our Graduates of the post Independence 
days arc equivalent to the Intermediate college bovs of the pre Independence days 
That IS the whole truth The result is we have a desire as exhibited b\ this Annama- 
lai University to introduce an entrance course for one year after the S S L C so 
as to fit the boy to a collegiate course All this trouble arose on account of our 
fetish for tlie regional language at the expense of acquisition of true knowledge 
by a convcnientvehiclcof thought care doomed if we think only ofTanul and 
Ignore Hindi and English l\e arc hkelv to be m the vanguard of civilization if we 
retain only Hindi, and ban English or -I'ow it to rust 

Let me recall tlic golden words of Dr C P Ramasamy Iyer which he uttered 
in his Convocation Address at Poona in September, 19^3, where he lamented 
the false pride indulged m by parochial elements He said “So much prejudice 
has been imported into the ducusston of this ‘ Engliih ’ question that it is altqost 
a matter of pride for many students and some even of the teachers to sa\ that 
Uiey do not bother themselves about the Enghsh language which v\-as forced 
on lis by foreigncn In the result the knowledge even of fairly simple English 
spoken, or wTitten is progressivclv dclcriorating ’’ Tlien again the learned Vicc- 
chanccHor of the Annamalai Univeruty adverted to the danger of ovcr-cmphasising 
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even Hindi at the expense of English He posited “ Having admitted the impor- 
tance of de\ elopmg our oivn national language for many admimstrativ e puposes and 
to elumnate the segregat-on of the so called elite from the masses of our country- 
men, \ve must note that the i\ofld has now contracted and that the new and rapid 
means of commumcation and the present mtcmahonal status of India ha\e necessi- 
tated continuous and In-ely contacts wth the rest of the world not only in the 
trade and commerce hut in all aspects of knowledge and actisity in order that the 
men and women of India may play their part worth Jy in the seseral direct-ons 
in "which they may has e to proceed It is well not to ignore or oppose the inesatable 
claims of a tongue \\hich oivmg to many histoncal and other accidents i« rapidly 
hecoming the unn ersal language of toda\ and has displaced most of its other ri\ als 
hke Spanish, French and Oertnan ’ 

So It is foolish to retreat from our international contacts c will be domg 
that if we Ignore Enghsh which is now the only world language The appeal 
of Indian scientists like Sir C V Raman or Jagadish Chandra Bose, or of statesmen 
like Nehniji and Rajaji in the mtcmational sphere is due to their Erghsh language 
OurNehrUji occupies world eminence on account of his capacity to dch\er the goods 
in English Our international contacts our courts our business and oxir adminis- 
tration will doubtless suffer if we erase English from India It is not a question 
of how soon we should get nd of English The question is if we should give uo 
“English at alP It has become uart and parcel of ou- growang a'llization 
e mas not disowm or refuse to enrich our indigent national culture on that account 
By all meas we shall develop Tam 1 Hmdi and Sansknt But on no account shall 
v\e reduce the place of Hlnelish in all essential matters where we require it To 
replace En'^lish is rather difficult \\e can doubtless make Kmdi the common 
langi age 0 *“ all Indians to speak to each othc" or wnie to each other Tr certain 
matters of lesser unnort in the offiaal sphere Hindi could be used Hindi could 
also be the vehicle of expression m the colleges and schools But even there how 
*ar Hindi could supplv enouffh fluent and intclbgibfr vocabu arv for scientiPc ex 
p'es'ions m cheujistrv , matheoiati-^ phvs c$ natural suence, etc i» y er to be seen 
Pev elopmg our knov ledge o‘'scienc**s in this rigid vsav will hardh lead us to f inhcr 
Qiscovene« Our s i-rce v Quid become rtgurented and tuoted m gro tb not 
being able to follow world thought m the sphere of science which can only be m 
Enghsh 

It ma be stated we could translate important foreign books into Hindi But 
this IS to ignore practical difficulties 1 venture to quo^e again Dr C P Rama 
«amy Iyer irom ins Poona Convocation Address There was an e\penm»nv in this 
dirertion made \ t' e Osraama LiaveriW in re'atio’i to Lrdu and it as found 
that by the time that an important text book was transalated into X rdu another 
edition had come out Further at the present day the progress of knowledge is 
chronicled and stimulated by periodicals, magazines, and critical literary or scien 
tific revnews pi.b'w'‘edwee>Js, monthlv or iiarterly hlost of the results are avail- 
able in Fng'ish T i translate all these ina'm"’incs and revnew-s as ?nd when Ihev 
appear vsould be nancirlK and praciicallv a monuirental task To trarslate 
e\en a fraruon of the mi lion of boo»^ evtant m Engli-h in all categon-s of htemry, 
artistic and sci^ntilic creatit itv js a Htrci lean labo s To ignore o- to sht t our«cl\ es 
out from these con nbutioi s to knowledge would b“ to handicap ourselves There 



tHE, SWRI4IE COURT JOURNAL 


144 


[VQL. XVII 


are feu hteriiures m the world which can mal die English langaaee m the variety, 
compiehcnsiveness and mmy sidednes^ of its output’ 


So to den', our cl ild'en this grind vehicle of thought, English, is to denv 
them the great opportunities we have had tn current civilized thought Our 
youth will get stunted m outlooi ana pigmies in «tature We will lose the reputa- 
tion we had gamed in Internationa] world No Tno~c could wc s-rd a Ram?samy 
Muc’^liar oi pf’r'cns 1 ke the l«*t^ 's Gopalasamy Av’yangar to Internationa’ con 
feienrcs our \outh ^^ho go f r fnieign studies will te at a ^ore Jisadx intage The 
universal vehi le of t*'o ght is English and India stands *o gam hv retain ng her 
resplcrdant standard in the kno ’edne of English 'Hi s has vcnlv beconi''^ tradi- 
tional with India This All India W nters’ Conference is itself a proof of the excel- 
lence of Fnglisr as a me »um for exchange of the latest thought \ou j j®' replace 
this by Hindi I am sure it will be a dismal failure though we may cover it up by 
a grand nat onal aroma around that Hindi may capture the market place and 
probably also the home But ji has yet to develop vocabulary to capture litera 
ture science and law Even if it docs — and I am sure to achiev e that, it ma> require 
more than fift> >ears — e%en then it cannot replace English m the sphere of inter 
national ihouch’ Wchave to tram our ambassadors politicians, and administrators 
wath a fluency m English Our law courts cannot interpret modern juristic ideas 
except in English At any rate the High Courts and the Supreme Courts cannot 
function without English for a century and more Even at thedistrict level, while 
examination of witnesses rna> be in the regiona' language or Hindi, the judgment 
of courts cannot but be in Engl sh as the law of the land with its complex legal 
terms and technicalities inherited from English junspnidence, cannot be reduced 
♦o Hindi Hindi has not an> great literary past as Sanskrit Hindi is jet to be 
developed TheLaw Lexicon, Constitutional law. Law ofproperty, Contract, Specific 
re’ief Easements, etc cannot be easily tran«!a!cd into Hindi The numerous 
Law reports which form precedents from 1880 to 1954 which run into millions of 
volumes cannot easily be translated into Hindi Nor can the thousands of Law text- 
books be so attempted So it is high time that we, free Indians, realize that there 
13 no limit to one’s acquisition of knowledge There is no limit to one’s thirst to 
read all languages inclus \e of English It is not against the tenets of true patrio- 
tism if we retain our knowledge of English, which as we stated before due to various 
historical factors have had ^ permanent footing m India Let it be understood it 
is to our advanta^'c nationally and internationally if we stick to our stock of Enghsh 
which has become the biggest factor in the world as the most widelv known language 
of international thought Let us who have become tall on account of our 
association with the English language not reduce ourselves to the stature of frogs 
in the pond refusing to sec the vast sea ahead Let us shed our inferiority complex 
in thinking that a knowledge of English will make us mverselv shrink in our out 
put of patriotism \Sc mav develop Hindi as ihc cfTicient national language and 
aUo develop our regional langinge for local use but it will be suicidal if on this 
score we minimi'c the importance of English English should always be retained 
as a compulsory language in schools and colleges It is good aho to make Hindi 
compiilsorv if onlv vsc shed our inner complex for the regional language The 
growth of the latter and the love for it can in no way jcopardi*:e the spread of Hindi 
It IS preposterous to say we arc patriotic Indians and vet arc against developing 
Hindi as our national language It is still more ugly when vsc declare our fiat 
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against English If both Hindi and English are taboo hoiv are we to eioh’e oursehcs 
through the regional language’ 

Our Bharat wall soon get vTvisected mto manv linguistic autonomous States 
and probably the federal structure of our union will breab to pieces The federal 
structure is kept up b^ a common citizenship, one Supreme Court, one All India 
Adimmstrative service, one federal Parliament the working of all of which is to be 
facilitated b) one cominon Indian language Hindi and one international language 
English So if Hindi and English go out of the picture, then th" disintegration of 
our federal structure wall be^in paroch al and State patriotism taking up the 
ascendency we mu t reabzc that during the Bntwh penod En<»bsh being the 
olBcial language was al'o the language of scholarship and international intercourse 
Sanskrit was our ancient heritage and it is to Sanskrit and English that the regional 
languages looked to for development of power and richness of thought But wath 
the advent of our Independence the first flush of patriotism is to drive out English, 
all at once, wathout regard to the extent it is replaced Hindi Hindi cannot so 
easily replace English ‘^ri K \I Munshi Governor of U P one of our stal 
wart nationalistic thinkers and men of letters put it pithily m his recent broadcast 
talk *‘B) an over enthusiastic effort at removing English from its place Hmdt 
has not gamed It has lost 'Vattonahsra is suffering an eclipse Regional con 
saousness is growing our greatest danger to dav is militant Imguism 
the linguistic Balkanization of India n bringmg serious consequences in its wake 
English to dav is a povverful umfving factor m our national hfe It is the 
language of administraiion ai a higher level of lavv and scholarship of interregional 
and international intercourse It wih take yean before educated men of to- 
day could think in Hindi or the regional languages These languages have yet 
to develop great*- expressive povvcr bv keeping m touch with English The 

juristic standard m the countrv depends upon the legal Lterature of Ang'o Saxon 
world I cannot imagine a Supreme Court ^udge delivering judgment m Hindi 
with the same accuraev of thought and expression as in £ngli:>h for a considerable 
time to come 

Sri K. M Munsh however felt that the Regional language and Hindi must 
be encouraged in the 1 re^peciive '•ph res but that that did not mean driving out 
the English language from Bharat The transition if at all from English to Hindi 
must be gradual and suie Even afiei H iid takes the entire field Enghsh has 
SiT iinpuiitnn* imV nr tlhr piugre^v ui‘’viViiV£«s' An. '«• «nnf •iS'esiUiTna'iinlrAuicr atvsV 
other nations of the wo Id *^r Miiiuhi \ ound uo his address in teUing words 
‘ Todav Eng'ish is ours ^\lth its i d we can make ourselves felt throughout the 
world It would he therefore criminal to ignore or neglect Engl sh m this countrv 

The pace of the growth Hindi is rather chequered The regional languages 
do not «eem to vield to Hindi in verv manv States In North India in non Hindi 
areas the effort is v igorous to replace English but alsongside the effort to plant 
Hindi IS very ne^lit'ible In the South the movement against Hindi is ominous 
and the craze for the regional language is almost reaching the dangerous point 
©''breakin'’ national unitv To quote again Sn K M Munshi ‘ Engl «h therefore 
needs to continue in the foreseeable future as the optional and at higher lev el the 
only language of administration \ realutic picture would advocate the reten 
non of English as the mas-es of India as vet have not taken to Hindi It will 



THE SUPREME COURT JOURNAL 


146 


[VoL. XVII 


be interesting to recall the news {nde Indian Express, nth February, 1951, page 6) 
from Ahmedabad that a high ranting officer of the State Government is reported 
to have asked the Ahmedabad Municipal Corporation to send urgent correspon- 
dence in English to avoid procedural delays in the disposal of important questions 
concerning local Self Government Thus English is preferred for urgent business 
CoNSTmmoKAt Position 

Havm^ dilated so much on the need for retention of English as the major vehicle 
of thought m Qur country it vnll be appropriate to examine how our Constitution 
makers visualized the matter when they framed the Constitution of India The 
relevant article of importance m the Constitution are Articles gag to 351, Articles 
28 (2) and 337 Article 343 declares Hindi (Devnagari script) as the official Ian 
guage of the Union except that for a period of filleen years from the commencement 
of the Constitution the English language shall continue to be used for all official 
purposes of the Union There is a proviso that the President of our Republic may 
during the aforesaid period by order authorize the use of Hindi m addition to Eng- 
lish for any of the official purposes of the Union But after the said period of 15 
years, Parliament is given the power to make a law for the use of English or Hindi 
for such purposes as may be specified by law Article 344 casts a duty on the 
President to constitute a commission at the end of 5 years from the commencement 
of the Constitution or thereafter 10 years from such commencement, to enquire and 
make recommendations to the President as to the progressive use of Hindi for the 
official purposes of the Union as to restrictions to be placed on the use of English 
for official purposes of the Union the language to be used m the Supreme and High 
Courts of India the language of the legislation, etc These recommendations should 
be made by the comm ssion Having due regard to the industrial, cultural, and 
scientific advancement of India and the just daims and interests of persons belong- 
ing to non Hindi speaking areas in regard to the public services The President 
may give elTect to the recommendations of the whole or any part of the report 
In effect Articles 343 and 3^5 posit that there need be no extinction of the English 
language but only restriction of its user without jeopardising the industrial, cultural 
and scientific advancement of India Despite the President’s powers to regulate 
it, there is a clean charter extended to Parliament to authorize the use of Eng’ish 
even after the stipvdated fifteen years This is so because English has come to 
be regarded as almost an Indian language, without whose nourishment the further 
progress of India will stand in great jeopardy 

'U ifn respect to irre'iSratcs inTinhia JWiidies 345 envisages fnat the Btate may 
by law, adopt any one or more of the languages in use m the State or Hindi as the 
language to be used for all or any of the purpOMS of that State But English w ill con- 
tinue as the ofTicnl language till the State legislates differently Article 346 posits 
that the language of official communication between State and State and between 
State and the Union will be the language which 1$ authorised for the time being for 
use in the Union for official purposes Article 348 posits that the language to be 
used m the Supreme Court and the High Courts, and for \cts, Bills, etc, shall be 
Lnglnh until Parhament by law otherwise provides Though ArUcle3yC, clause (2), 
permits the Governor or Rajpramukh of Sutc with the prior consent ofthc President 
to authorise the use of Hindi of other language for oflicnl purposes m proceedings 
m the High Courts of the State.yct ludgmcnts decrees or orders of the High Courts 
axe not affcctrd diereiiy In Article 351 wc have the special directive which casts 
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a duty on the Union to promote the spread of Hindi language, to develop it 
and enrich it by assimilatmg from other languages of India inclusive of Sanskrit 

Thus we see in the Constitution there is no provision which directs the English 
language to be driven out, only its restnction is pernutted Its extinction is not at 
all aimed The Piesident’s power to direct the user of English e%en after 15 years 
from the commencement of the Constitution and a further Parliamentary power 
to retain the user of English for any length of time — these are guarantees for the 
safety of the English language in our land Militant Imguism in a State cannot 
liquidate English so easily when the President and Parliament have the ultimate 
say in the matter This is indeed a wholesome check, on democracy in the States 
as sometimes it may run amock in the frenzy of parochjalism The President’s 
power IS not absolute He has to give his directions basing it on the recommen- 
dations of the Commission duly appointed by him 

The provisions are enabling in their nature authorising Parlnment to provide 
for the user of English for a longer penod There u no provision for cessation of 
Engbshm a mandatory form In respect of courts Article 348 enables the High Courts 
and the Supreme Court to continue to use English until Parliament otherwise pro- 
vides by law There is no time limit set for this It must need be so The language 
of these High Courts and the Supreme Court cannot but be English I vvould even 
urge that it should be so permanently For the law of the land cannot be laid 
down in any other language Hindi can never replace English m this sphere where 
technicality, procedure, substantive law, precedents, etc require a good knoivledge 
of English Judgment can yield sense only if written in English Further our law 
reports were respected in other countries also and our growing constitutional laiv 
has its attraction to and from American and English law There are abo questions 
of international law English appears to be the only vehicle of international 
thought So It is vscll-nigh impossible to replace English in the Supreme Court and 
the High Courts No doubt in the District Court and the MunsifF Court, we can 
give encouragement to the regional language so far as pleadings and examination 
of witnesses are concerned 

Arguments may with difficulty be addressed by counsel m the regional lan- 
guage But in complicated cases u will be a rather difficult task to attempt il ex- 
cept in English Further there is no use arguing in Tamil if the judgment cannot 
but be m English In the mofussil courts also the judgment has to be written in 
English on account of the complexities of law and legal procedure At best we 
canTiav e a translation of those judgments also in the regional language but this may 
not serve any useful purpose if English has to be the language of the High Court 
It IS our confirmed view that so far as law courts arc concerned as even the 
Constitution does not fix a time-lmut it will be unsafe to change the language of the 
High Courts and the Supreme Court at any tune to Hindi from English So far as 
mofussil courts are concerned judgments should be only in English though the 
language of the court may be regional In the field of Gov emmental administra- 
tion offices, English should not be erased at higher levels Hindi may be utilized 
at lesser levels In the field of Local Self Government the regional language may 
be used at the lower levels while Hindi may be used at the higher levels It is only 
by some sucli adjustment for years to come, say even for another twenty five years 
or more can we progress pan pasm m the development o<' the regional language, 
Hmdi and Engluh, waibout leading to any dash between them In the field of 
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education, collegiate education should continue to be solely m English with Hindi 
coming next m preference In the field of high school education both English 
and Hindi should be made compulsor) but the regional language may be gisen all 
the importance up to the secondarv stage In the high school, howeter, the 
re<Jional language mas also be gnen is a special optional subject to such of those 
who want to specialize in it The importance SanskntwiU also hate to be re- 
cognized bt giMPg It the same status as the regional language m the high school 
and «econdar\ school stages The anoma'} of the recent Bombay Gotemment 
order leading to Huidi being used as the medium of instruction m the Inter 
mediate classes while it is not so in other collies in that Stale and other States is 
hardly to be iselcomed Tliere must be uniformin in all the«e matters even if we 
commit an erroi of judgment There will be a jarring jolt m collegiate education 
if English IS the medium in some colleges and Hindi in some other colleges This 
will yneld to anomalous re'^ults and difiicuUies The future of our youths vmI' be 
m jeopardy If there is a rule enunciated it should at any rate be the same within 
one State at least while U is certainly desirable that it shall be umversal to the whole 
of India applicable to all universities Governments run by popular ministries 
m a democratic set up should bestow all the thought before they change the medium 
In Bombav there appears to be a v endetta or a fiat as against English The Ministrv 
there have not taken care to see that Hindi had sufficiently advanced to take the 
place of English As Sn Munshi said the effort to displace English is too vigorous 
without a corresponding effort to raise Hindi to tale its place How the Bombay 
Government fared m its treatment of Anglo Indian schools, at tlie hands of the 
Bombay High Court is a matter of utmost concern for all of us, to oonder as to the 
need for the utmost caution in banning English education for our youths In 
this connection v\e shall refer to Articles 29 and 337 of our Constitution It must 
also be remembered that in the Chapter on Fundamental rights Article 29 protects 
cultural and education rights It posits that no citizen shall be denied admission 
to any educational 'nstitution maintained by the State or receivmg State 
aid on grounds only of religion, race, caste or language or any of them 
Anicle 30(2) prohibits discrimination m the matter of State grants to educational 
institutions on the ground that it is under the management of a minority whether 
based on language or religion Article 337 affords protection to educational insti- 
tutions fun for the benefit of Anglo Indians and which receive State grants The 
grants will continue for 10 vears but at least 40 per cent of the annual admissions 
therein shall also be made available to members of other communities than 
the. An^-Indian. commimilv, \\c have. traversed. the.ahn>e. 'AmicJk, 

29 and 337) particularly to reveal the importance of the recent judgment of the 
Bombav High Court its a as the Bombay Government order to English schools 
prohibiting admission of non Anglo-Indian students in so far as no Indian languages 
were taught there Their Lordships (Cftagfa CJ, and DimJ, J) observed 
“It might be English was a foreign langusgc and was brought in by foreigners 
In a sense it might be so but it had been recognised b\ the Constitution and as 
such vs-as entitled to protection as any other language Therefore they had to 
consider "hethcr it was constitutional to make any distinction betiseen the English 
language and the other Indian languages” Iheir Lordships felt they could not 
do so and on the question whether the State can control the parent and tell him to 
educate his children according to the cumculam fixed by the State, their Lordships 
thought that no parent could be preventedfrom choosing the Anglo-Indian schools’ 
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method of imparting education to his child The bbcrty to experiment with the 
child and choose the kind of education for him is a right of the parent and this is 
m accord wth the declaration of human nghts to which India was a party Their 
Lordships felt that to deny adtrussion to non-Anglo Indians would also contravene 
Articles 30 (2) and 337 

It must be understood that ive should cease to view English as a foreign 
language It has become part of us, part of our culture, part and parcel of our bed- 
rock of progress It will be petite in this connection to quote Dr A Ramasamy 
Mudabar, Vice-Chancellor of Travancore University in his latest Convocation 
Address at Nalanda He said ‘ To-day English was neither the language of any 
nation, nor of any imperial power It was the language through which knowledge 
of modemscience, technology, medicine and various other subjects was most widely 
communicated I feel that we are shutting the door against this vast treasure-house 
of knowledge, shuttmg the door against process itself, by banning the study of 
English I am convinced that in colleges an adequate knowledge of English should 
b“ considered essential so that the scientihc and professional courses of study might 
continue to be properly understood for many years more 

These words coming as it does from an elder statesman, a man of-letteit, of 
international reputation are worth their \seight in gold No less emphatic is Dr 
A Lakshmanaswami Mudaliar, the veteran Vice-Chancellor of the Madras Univer 
stty If men of their stature Sn K M Munshi and Dr CP Ramaswami Iyer 
view that English should be fostered by us rather than boned by us it is a tragedy 
that in democratic India politicians who manage to get propped up into official 
positions want to show off their patnotism by decrying English They do not 
know what they do, that they are virtually committing not only their own suicide 
but helping, aiding and abetting the suicide of future generations Our youth will 
lose all their stamina for progress if English is banned They will be a zero in the 
future world where distance, space, etc , is compressed bv the advance of science 
and speed of locomotion, where a knowledge of English is of the utmost necessity 
to move m this complex world and where your regional language cannot take you 
further than your doorstep or the market place Education is not political propo- 
ganda Politicians should not dabble in education unless they know enough of it 
Education is something apart from mere propaganda It is the life-breath of the 
nation, the beacon of progress and propeller of current and future thought 

It IS not good-half-baked politicians tinkering svith this problem without ex- 
pert adticc of ^eteran educatiomsis Our language difficulties and educational 
system can only be viewed from the sole point of national advancement on cultural 
and economic plane They can be never wwed from the narrow partisan vieivs 
by ivamng political parties, who may vie with one another to push their doubtful 
dogmas under cover of national advancement It is to prevent this lopsided poli- 
tical manoeunng at state level that the President of the Republic and Parliament 
^arc' given the sole power to guide the nation as to the desirability of continuing 
English after the stipulated fifteen years State Governments manned by politi- 
cians of lesser vision cannot abrogate English from the higher levels of administra- 
tion without the consent of the President The field of High Courts, the Supreme 
Court and intcr-Staie communication, etc , are also outside their pumew ^is 
is all to the good If English goes, the strength of the federal centre wiU get dan- 
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gerously reduced by the fissiparous mditant Imguism of the States In the ultimate 
analysis the will of Parliament can be changed in favour of retention of English 
only b) the strength of informed public opinion which must assert itself i 

The duty is therefore cast on all publicists, educatioiusts and administrators 
to focus public attention on the desirability of retaining the use of English language 
in courts, colleges and higher levels of administration To this end, English Ian 
guage must be taught as a compuslory subject in the schools and colleges If pubLc 
opinion IS not strong it is likely members of Parliament may be swayed by other 
forces to do ai\ay with English as token of patriotic fervour, however wrong 
and false the latter notion may be 

It is doubly incumbent on a vigilant public, publicists, educationists, and men 
of responsibility to send their clarion call to the Parliament of our nation to retain 
English m its present position in the scry interests of our national progress 

May I conclude that this august assembly of men»of letters of All India, give 
Its blessings to the retention of English for all time in India m the interest of our 
national advancement and national culture 

I thank vou all for sour extreme kindness and forbearance, enabling me to 
read this paper at this Conference on a subject which is of such pregnant impor- 
tance to tile future of India 

‘ Jat Hind" 
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STATE OF M p D MANDAWAR (Veniafaramx J ) 

on an officer as a penalty It involves loss of benefit already earned The officer 
•dismissed or removed does not get pension which he has earned He may be 
:granted a compassionate allovvance but that, under Article 353 of the Civil Service 
Regulatiods, is ahva^-s less than the pension actually earned and is even less than 
the pension ivhich he would have got had he retired on medical certificate But 
4m officer who is compulsorily retired docs not lose any part of the benefit that 
he has earned On compulsory retirement he wll be entitled to the pension, 
etc , that he has actually earned There is no diminution of the accrued benefit 
It IS said that compulsory retirement, like dismissal or removal, depnves the 
■officer of the chance of servmg and getting his pay till he attains the age of 
•superannuation and thereafter to get an enhanced pension and that is certainly 
a punishment It is true that m that wide sense the officer may consider him 
self punished but there is a clear distinction between the loss of benefit ahead) 
oamed and the loss of prospect of earning something more In the first case it 
as a present and certain loss and is certainl) a pumshment but the loss of future 
prospect IS too uncertain, for the officer may die or be othenvise mcapaatated 
from serving a day longer and cannot, therefore, be regarded m the eye of the 
lav^ as a pumshment The more important thing is to see whether by compul 
sory retirem»nt the officer loses the benefit he has earned as he docs b> dismis 
sal or removal The answer is clearly m the negative The second element for 
•determming whether a termination of service amounts to dismissal or removal 
18, therefore also absent in the case of termination of servnee brought about by 
compulsory retirement 

The foregoing discussion necessa^ly leads us to the conclusion that a com- 
pulsory retirement does not amount to dismissal or remov al and, therefore does 
not attract the provisions of \rticle 311 of the Constitution or of rule 55 and 
that, therefore, the order of the President cannot be challenged on the ground 
that the appellant had not been afforded full opportunity of showing cause 
against the action sought to be taken in regard to him Both the questions 
under consideration must also be answered against the appellant 

The result, therefore, is that this appeal fails and must stand dismissed In 
ithe circumstances of this case we make no order as to costs 
\gent for Respondent \o 2 R H Dkebar 

-ippeal disims ed 

SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

klEHRciiAND Mahajan, CAir/" JwtiKT, B K Mukmerjea, Vivian Bose N H 
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The State of Madhya Pradesh ippellanl* 

V 

G C Mandawar Respondent 

The State of \S est Bengal Intervener 

FimlsmenUil Rules — Rule 44 — Grant tj deantu dlnanei under — If tan be enforced by Cctemrnent 
jfmmt by mandamus— O fferent tales of dearness etUoa-anees to tertanls under State and Central Go emmen^--- 
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Rule 44 of the Fundamental Rules confeis no nght on the Government servants to the grant 
of dearness allowance , it impose no duty on the State to grant it It merely confers a pot«r 
on the State to grant compassionate allowance at its own discrcbon, and no mandamus can issue to- 
compel the exercise of such a power Nor, indeed could any other wt t or direction be issued in 
respect of it, as there is no right in the appheant which is capable of being protected or enforced 
Once the Gosemmeut passed a resolution fixiiig ascate of allowance under Rule 44, that would 
be law ’ as defined m Arucle 13 (3) (o) ofthe Constitution, and if that law infringed A’ticle 14 it 
could be declared void 

Under the Consutuuon the Union and ihe Slates arc distinct entitiet, each hating us own 
etccutive and legislature, with their powers well defined 

When a law is impugned under Article 13 what the Court has to decide is tshether that law 
contratenes anv 0'' the provisions of Part 111 of the Constitution If it decides that it does it has 
to declare It \ Old if it decides that it does not it has to uphold it The power of a Court to declare 
a law void under Article 13 has to be exercised with reference to the specific legislation ivhich i* 
impugned It is concewable that when the same legislature enacts two d fierent laws but in sub- 
stance they form one tegulaUon it might be open to the Court to disregard the form and treat them 
as one law and strihe it dmm if m their con^unciion they result in discrimination But such a 
course is not open where as in the instant case the two laws sought to be read in conjunction are- 
by different Governments and by different legislatures Article 14 does not authorise the strilmg 
down of a law of one State on the ground that in eenuast with a lasv of another State on the same 
subject Its pros isions are discriminatofy Nor does it contereplale a law of the Centre or of Cie 
State dealing with similar subjects being held to be unconsutuuonal b> a process of comparatise 
study of the provisions of the two enactments The sources of authority for the MO statutes 
being different Aruele 14 can hate no applicauon The result therefore, is that the scale of dear- 
ness allowance recommended by the C«tra 1 Pay Commisuon and sanctioned by the Central 
Gotemment can furnish no ground forholding that thescale of dearness allowance recommended 
b> the Committee (appointed bv the State Cotemment) and adopted b) that State Goterntnent is 
repugnant to Article 14 

The impugned Resolution of the Madhya Pradesh Cotemment fixing deame<s allowance- 
rates lower than that fixed by the Central Got emment caniMt be held to be bad under Article (4 
Appeal under Article 132 (i) of the Constitution of India from the Judgment 
and Order, dated the loth September, 1953, ofthe High Court of Judicature at 
Nagpur in Miscellaneous Petition, No 123 of 19^3 

M C Sttahad, Attorney General for India (T P Aatk and I A Shroff 
Ad\ ocales, with him) for Appellant 

M A J^ambtar, Senior Advocate, {Rajxnder Aorain, Advocate, with him) for 
Respondent 

B Sen and P A Bose, Advocates, for Intervener 
The Judgment of the Court was delivered by 

I enkatarama Ayjar, J — ^The point for decision m this appeal is whether a Reso- 
lution of the Government of Central Provinces and Berar, now Madhya Pradesh, 
dated 16th September igj8 fixing a scale of dearness allowance to be paid to its 
servants is repugnant to Article 14 of tlic Constitution ^ 

The circumstances under which the above Resolution came to be adopted 
may be Imefly mentioned Consequent on the war, there was a phenomenal rise 
in the price of foodstuffs and of other essential «>mmodities, and among the per- 
sons vsorst hit by it were the Government servants As a measure of relief to them, 
the Central and the Provincial Governments sanctioned a grant of grain 
allowances to them under various Resolutions passed in 1940 The scheme 
adopted by the Central Government was that its employees stationed m various 
Provinces received the same benefit as the respective Provincial Government era- 
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plo^ees. But this scheme was found to be unsuitable for employees of the Central 
Government, as the allov\-ances granted b> the Provincial Governments v\ere not 
uniform On 10th Mav, I9j6, the Central Government appointed a Central 
Pay Commission, hereinafter referred to as the Commission, to enquire mto and 
report on the conditions of service of its emploj'ees vnth particular reference to 
‘ the structure of their pa> scales and standards of remuneration with the object 
of achievmg a rationalisation, simplification and umfbnmtv to the fullest degree 
possible" The Commission v>hich was presided over by Sir S Varadachanar, 
recommended by its report, dated 3rd \Ia\, 1947, the grant of dearness allowance 
on a specified scale On 27ih May, 1947, the Government of Central Provinces 
and Berar appomted a Pay Comimttee, heremafter referred to as the Committee, 
” to examine the recommendatiQns of the Central Pav Commission and to report the 
extent to vshich and the modificanom subject to which these recommendations 
should be accepted by the Provincial Government, so far as Government servants, 
imder its rule-raaking control are concerned” B\ its report, dated 22nd June, 
1948, the Committee recommended the grant of dearness allowance on a scale 
vvhich, though practically idenucal with that adopted bv the Commission is respect 
of salaries a^vc Rs 400 per mensem, was less than it as regards salanes of Rs 400 
per mensem or less These recommendations were accepted b\ the Government by 
its Resolution, dated i6th September, 1948 This difference m the result between 
the two scales not unnaturally caused considerable dissatisfaction among the em> 
ployees concerned, and after unsuccessful attempts 10 get redress on the executive 
side, thev filed through their representative, the respondent, the present application 
under Article 326 of the Constjtuoon 

In the petition it was alleged that the State Gov emment should hav e imifonnly 
adopted the Government of India rates for all its servants and the discnmmatioa 
in malung the two-fold slab and accepimg the Government of In^a rates for one 
slab, I e for servants receiving salary over Rs 400 and not acceptmg them in respect 
of the other slab, i e , of servants drawing below Rs 400 is highlv discmmnatory ”, 
that “ the State Government servant has a nghi to be treated equally with the 
Central Government servant sinulariy situated ”, and that “ even servant has these 
fundamental and natural rights and the peutioner and the members of the Mmw- 
tenal Services Association have a right to demand from the respondent the Dearness 
Allowance at the Gov emment of India rates ” The peutioner then pray ed 

‘ That dedann" that all nunistmal servants air etititled to the Gownunent of India rates of 
Dearness Allowance or in aa> ca»e adequate Dearness \Uowance the Slat- Got-emnent «hoiJd he 
directed b> a wnt of misii-JUJ or bv an> other suitab'e wni or duecnon to cancel the discnminatory 
ru’e> o'" Dearness Allowance and adopt the Government India rates to all servants vsnthout 
discnminauon or in anv case to provide with adequate rates of Dearness AJowance sufficient to 

provnde reasonab'e subsistence for ih-m 

The Government contested the pcuuon on the grounds, firsdv, that the claim 
for dearness jiUovvance was not jusuciable, and secondiv, that the difference m the 
scales of dearness allowance adopted by the Commission and bv the Comimttee 
did not violate ArUcIe 14 The learned Judges (Smha, C.J and Bhutt, J ) held 
that under the Rules dearness allowance was placed on the same footing as pav , 
and that the claim relating thereto was'therefore jusUciable , and that the differ- 
entiation made between the emplovecs of the Central Government and of the 
Slate Gov emment in the matter of the grant of dearness allowance rested on *‘ no 
intelhgiblc and reasonable basis ", and that the Resoluuon, dated i6th September, 
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1948, was therefore bad They accordingly issued a direcUon to the Sute Govern- 
ment that they do reconsider the question of dearness allowance payable to the 
employees concerned It is against this judgment that the present appeal has 
been preferred by the State Government on a certificate granted under Arucle 
13a (i) of the Constitution 

It IS argued on behalf of the appellant firstly that the grant of dearness allowance 
IS a matter ex gratia and not justiciable, and that neither a wnt of mandamus nor any 
direction could be issued with reference thereto, and secondly, that the Resolution, 
dated t6th September igjS, is not hit by Article 14 of the Constitution In our 
opinion, both these contentions arc well founded 

On the first question Rule 44 of the Fundamental Rules runs as follows 
Subject lo an restnctions \vhich the Secretary of State in Council may by order impose upon 
the powers of the Gosemor General in Council or the Govemor in Council, as the case may be, and 
to the general rule that the amount of a compensatory allowance should be so regulated that the 
allowance is not on the \ hole a source of profit to the recipient a Local Government ffnpi grant such 
allowance to any Gov emfncni servant under its control and may male rules prescnbmg their amounts 
and the conditions under tvhuh thev may be drawn * 

Under this provision, it is a matter of discretion with the local Government 
whether it will grant dearness allowance and if so, how much That being so, the 
prayer for mandamus is clearly misconceived, as that could be granted only when 
there is in the applicant a right to compel the performance of some duty cast on 
the opponent Rule 44 of the Fundamenul Rules confers no right on the Govem- 
laent servants to the grant of dearness allowance , it imposes no duty on the State 
to grant it It merel y confers a power on the State to grant compassionate allovrance 
at Its own discretion and no mandamus can issue to compel the exercise of such a 
power Nor, indeed, could any other wnt or direction be issued in respect of it, 
as there is no right m the applicant which is capable of being protected or enforced 
The learned Judges of the High Court relied on ccrum rules which put dearness 
allowance on the same footing as pay for certain purposes, and held on the authority 
of the decision in The Punjab Provtnte v Pandil Tara Chand^ that the present claim 
was jusuciable But The Punjab Promiue v Pandit Tara Ckand^ was an action for 
recovery of arrears of salary, and it was held that under the law of this country 
which differed in this respect from that of England, arrean of salary were a debt 
due by the Government, that they could be attached in execution of a decree under 
section 60, Civil Procedure Code, as a debt, and that on that basis an action to 
recover the same was maintainable This decision was quite recently approved 
by this Court in Stale 0/ Bihar v Abdul wherein it was pointed out that 

salary was not m the nature of a bountv, and that whatever was recoverable by a 
Pcution of Rights in England could be recovered by action in this country Tlus 
question may therefore now be taken to be settled beyond controversy But we 
arc not concerned m the present proceedings with any debt pay able by the Govern- 
ment The claim is not to recover arrears of dearness allowance vihich has accrued 
due under the rules m force relating thereto The claim now put forward is to compel 
the Government togrant dearness allowance at a particular rate, and under Rule 44 
of the Fundamental Rules, such a claim is a matter of grace and not a matter 
of right In England, no petition of nghtwiU he in respect of such a claim The 
posiuon IS ihus stated m HaUbury’s Laws of England, Volume IX, page 688, Notc(s) 
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It u erroneous to suppose that a petition of r^btwiU lie foT matters which arc of grace and 
not of nght [Dt Bode (Baron) v B *1 

That IS also the law in this country where an action is a substitute for a petition 
of nght In the result, we must hold that the matters raised in the petition are 
not justiciable 

Mr Nambiar, the learned counsel for the respondent did not dispute the 
correctness of this position But he argued that when once the Government passed 
a Resolution fixing a scale of allowance under Rule 44 that would be law as defined 
in Article 13 (3) (a) of the Constitution and if that law infnnged Article 14 it could 
be declared void That is a contention which is clearly open to him, and the 
question therefore that falls to be decided is whether the Resolution dated 26th 
September, 1948, is bad as infringing Article 14 

Now, the scheme which has been adopted in the impugned Resolution is 
firstly that dearness allowance is to be paid to the employees on a scale graded 
according to pay, different rates being adopted for different slabs and there being 
a progressive reduction of the rate from the lowest to the highest category No 
contention is raised that fixing different rates of dearness allowance for different 
slabs of pay is obnoxious to Article 14 Secondly within any given slab, the scheme 
places all the employees in the same position except that in the lowest ranks a 
slightly higher rate is fixed for residents in the cities of Nagpur and Jubbulpore, 
which again has not been attacked as discnmmator> These being the features of the 
scheme, there can be no room for the contention that it has made any discrimination 

Mr Nambiar does not contend that there is anything m the scheme or in 
the Resolution adopting it, which brings u withm the prohibition enacted m Article 
14 His contention is that the C 5 ommittec whose recommendations were accepted 
by the Government adopted the rates suggested in the report of the Commission 
as regards Gosemment servants who drew a monthly salary of over Rs 400, but 
when they came to those employees who drew a monthly salary of Rs 400 or less 
they discarded the rates fixed by the Commission and instead adopted different 
and lower rates, and that this was discnmination hit by Article 14 In other words, 
the impugned Resolution thoughvalid m itself as not infringing Article 14 becomes 
void under that provision when it is taken in conjunction with the report of the 
Commission We do not find anythii^ in Article 14 which supports this somewhat 
startling contention Under the Constitution the Umon and the States are distinct 
entities, each having its own executive and legislature with their powers well 
defined Article 12 defines the State as including the Government and the 
legislature of each of the States Article 13 (2) enacts that the State shall not make 
any laws taking away or abridging the rights conferred by Part III and Article 
1 4 enacts that 

The State shall not deny to any penoa equality before the law or the equal protection of the 
laws within the territory of India ” 

On these provisions, the position is that when a law is impugned under Article 
13, what the Court has to decide is whether Utat law contravenes any of the provi- 
sions of Part III If It deades that 11 does, it has to declare it void , if it deades 
that it does not, it has to uphold it The power of the Court to declare a law void 
under Article 13 has to be exercised with reference to the specific legislation which 
is impugned It is conceivable that when the same legislature enacts two different 
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laws but m substance they form one Illation, it might be open to the Court to 
disregard the form and treat them as one law and strike it dowm, if in their conjunc- 
tion they result in discnimilauon But such a course is not open where, as here, 
the two laws sought to be read in cotyunction are by different Go\ernments and 
by different I^islatures Article 14 does not authorise the striking down of a Jaw- 
of one State on the ground that in contrast wth a law of another State on the same 
subject Its provisions are discriminatory Nor does it contemplate a law of the 
Centre or of the State deahng with similar subjects being held to be unconstitutional 
by a process of comparative study of the provisions of the two enactments The 
sources of authority for the two statutes being different, Article 14 can haie no 
application The result, therefore, 1$ that the scale of dearness allowance recom- 
mended by the Commission and sanctioned by the Central Government can furnish 
no ground for holding that the scale of dearness alloivance recommended by the 
Committee and adopted bv the appellant is repugnant to Article 14 It may no 
doubt sound hard that Gov emment servants domg work of a similar kind and work- 
ing, it may be even m the same place, should receive different allowances , but 
the rights of the parties have to be decided on legal considerations, and it is impossi 
ble to hold that the Resolution m question is bad under Article 14 

It was argued on behalf of the appellant that the assumption underlying the 
argument of the respondent with reference to Article 14 that the Committee had 
adopted the Report of the Commission in part and rejected it in part was itself 
without foundation In the view we have taken on the applicability of Article 14, 
this question has no practical imporunce , but as all the materials have been 
placed before us we may briefly express our opinion thereon In paragraph 80 
of the Report the Committee observed that while the Commission based its scale 
on the cost of living index, they themselves adopted the current level of prices as 
the basis for fixation of dearness allowance In paragraph 83 they further observ ed 
that m fixing the scale on the basis of the cost of living index the element of pav 
had also been taken into account, but that as they had revTsed the scale of basic 
pay, they were not including it in fixing the dearness allowance In paragraph 
31, they observed that unlike the Commission they were taking into comideration 
the financial resources of the Stale in fixing the scale Thus, the Committee appro- 
ached the problem from a different angle, and applied different principles in fixing 
the scale of dearness allowance , and if the two schemes produced the same results 
at some stages that w as due to coincidence and not to adoption of the report of the 
Commission by the Committee Mr Nambiar also referred us to two Resolutions 
of the appellant, dated 4th January, 1951 and 6th October, igsf.adoptmg the scale 
fixed by the Commission m respect of certain othci'categones That has no bearing 
on the question whether the Committee whose recommendations were approved 
by the Government had adopted in part the Report of the Commission so as to 
result in discnmmation The facts stated aliove show that the Committee went 
into the matter mdepcndcntly, and viewed the question from a different stand- 
pomt , and in formulating the scheme which they did, they did not adopt the 
Report of tlie Commission, though they derived considerable assistance from it 

In the result, this appeal must be allowed and the petition of the respondent 
dismissed ; but in the circumstances, there will be no order as to costs either here 
or jn the Court below 


Ippfal alloiifd 
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SUPREME COURT OF INDIA 
(Civil Appdlate Jurisdiction ) 

Present — MEHRCH.\jn3 Mahajan, Git'f Justice , Vivian Bose and Ghulam 
Hasan, jj 

Manilal Mohanlal Shah and others Appellants* 

V 

Sardar Sayed Ahmed Sayed Mahmad and another Respondents 

Qini Pn)«!iar« Co(i« (V a/ 1908) Or<fcrtti fufef 72 84 86— Scfitma o'’— Aa£ur« o/{?!«^r5 isions 

^vnctoiy or mandatary—Fa hue 0/ aucl onjnmhaser ia deposit ainount-~Effect — -Wrong order allowing set off to 
mortgagee purcAaser tcAa Aad Ml seed for or obtained a decree— Effect 

The scheme ot rules 72 84 83 and 86 of Order ai of the Civil Procedure Code may be shortly 
stated A decree holder cannot purchase property at the court aocijon m execution of hisovvn decree 
without the ejcpress pemus'ion of the Court and when be docs so with such peisnussion he is entitled 
to a set-off hut if he does so without such pcnrussion then the court has a discretion to set aside the 
sale upon the application by the judgment-debtor or any other persons hose interests are affected h> 
tfaesale (Ruleya) As a matter of pure construction tti s provision ts obviously dire toiy and rot 
mandatory The moment a person is declared to be the purchaser he is bound to deposit "5 per 
cent of ihe purchase money unlwa be happens to be the dectee-ho\d« in v hvth twe the court 
may not require him to do 10 (Rule 84) The provis on regarding the deposit of Sg per cent by the 
purchaser other than the decree holder is mandatory as the language of the rule suggests The full 
amount of the purchase money must be paid with n fifteen da>-5 from the date of the sale but the decree 
holder is enutled to the advantage of a set off The provision for payment u however mandatorv 
(Rule 83) If the payment is not made within the period of fifteen da>i the courthas thed scret on 
to forfeit the deposit and there the ducreuon ends but the obbeation of the Court to resell the property 
IS imperativre \ further consequence of non payment u that the defaulting purchaser forfe ts all 
claim to the ptopertj (Rule 86) 

la execution of a decree certain items of properties sold subject to a previous mortgage were 
-purchased by the mortgagees ( vho had filed no suit and obtained no decree to recover the money 
due on the mortgage On the date of sate the mortgagees appl ed for a set-off staung that the pur 
chase price vvai Rs 53 510 while the amount due to the mortgagees was Rs i 20000 The court 
without applying its nund to the question passed (he order allowing setoff The claim v as obviously 
not admm hlc under the prov isions of rule 84 which applies only to the decree holder 

In the citcumstanc« Ael i — The mortgagees misled the court into pass ng a wrong order allow 
ing set-off while they knev perfectly well that they had got no decree on foot of the mortgage and their 
claim was undetermined There vas default in depos tmg the 25 per cent, of the purchase monev 
and further there was no payment of the full amount of the purchase money vithm fifteen day ; from 
the date of sale 

Both the deposit and the payment of purchase money being mandatory under the combined effect 
•of rules 84 and 83 of Order ai, Civil Procedure Code, the Court has the discretion to forfeit the 
•depos i but It was bound to re-sell the property \ itK the result that on default the purchaser 
forfeited all claim to the property There bemg no sale within the contemplauon of the rules there 
can be no question of material irregulanty »o the conduct of the sale The sale is a nul ity and the 
purchaser acquired no rights at all 

[Case ’a v examined] 

appeal b> Speaal Leave gramed by the Supreme Court of India bv its Order 
dated the 5th March ig^t, from the Judgment andDecree dated the 28th January 
1949, of the High Court of Judicature at Bombay in Appeal from Order No 43 of 
J947, arising out of the Order dated the 14th Apfd, 1947 of the Court of the Joint 
First Class Sub-Judge at Ahmedabad m Darkhast No 249 of 1940 
The Appellant No t m person for self and co-Appellants 
C A Dapklary, Solicitor General for India (J B Dadackanji and A C Dave 
Advocates, with him) for Respondent No 1 
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The Judgment of die Court was delitCTcd bv 

GMem Hascn, J —This appeal brou^t bj thP aucbon-purchasers b> speaat 
lease raises the question of the validits of a sale of certain properties which took | 
place on 13th August, 1942 The respondents artf the judgment-debtor and the 
legal representative of the deceased decree hedder 

The decree-holder apphed on 30th \Iarch, 1040, for execution of his decree 
b\ sale of 4 lots of propertv belonging to the judgment-debtor. Tlie properties 
\\ere valued at Rs 1,50,000 and were subject toa pfcvaous mortgage of Rs fe,ooo 
existmg m favour of the auction purchasers It appears that under the terms 
of the mortgage-deed the mortgagees were entitled to proceed in the first instance 
against the first 3 lots and against the fourth lot oPly m the event of a defiaenev 
in sale price to cover the decretal amount. The first 3 lots wath wluch alone we 
are concerned in the appeal were sold to the mortgagees for Rs 53 510 on 13th 
August 1942 The^ were sold free from the encuptbrance under the order of the 
Court passed at the instance of the decree-holder ^nd the mortgagees but without 
notice to the judgment debtor It maj, howevier, be noted that on the application 
of certam third parties their right of annmt) over the properties sought to be sold 
m viic vame pTtniaTnaiian Orx "fric sa'Jnt. vVit ’n/aKV!£i/5,t«& 
for a set off stating that the purchase pnee was Rs 53 » 5 *® "hile the amount due 
to them was Rs 1,20 000 The Court allowed the set-off then and there It is 
important to bear m mind that the mortgagees had filed no suit and obtained no 
decree to recover the monev due on the mortgage 

The order notifvmg the claim to annuity wits challenged bj the judgment- 
debtor in revision to the High Court but it was dismissed on loth ISovembefj I 943 ' 
by Sen, J who observed that as the sale had already taken place, the proper remedy 
of the judgment-debtor was to move the Court for setting aside the sale There- 
upon the judgment debtor applied on 20th Novefftber, > 943 , under Order sc, 
rule 90 of the Civil Procedure Code, to have the ^ 1 ® set side (Exhibit 51) Alle- 
gations imputing fraud and collusion to the mortgagees tserc made in the apph 
cation in parucular u was alleged that the 3 lots »' ere purchased at a grosslv in- 
adequate price b) under valuing them m the proclamation and that the mortgagees 
not having paid 25% of the bid the sale should have been sanctioned in their 
favour \S'hile this apphcation was pending, the judgment debtor made another 
application on i5ih Januar) , 1947, challenging the sale as a nuIUtv on the ground 
that the purchaser had neither made the deposit required under rule 84 of Order 
21, nor paid the balance of the purchase-pnce ai required bv rule 86, and prajing 
for resale of the propertv to realise tlie pnee The ofder allow mg setKiff was attacked 
as being without jurisdiction Ivo separate ordrf v.as passed on this apphcation 
as the application Exhibit 51 was granted on the same grounds The tnal court 
found that at the time ofattachment on Apnigo, i 94 o« lots \os 1 6. 2 and lot No 3 
were valued at Rs 40,000 each separately but at the time of proclamation of 
sale on 6th Mirch, 1942, the first two were valued at Rs 45 000 and the third at 
Rs 8,000 only The property did not consist of mere survey numbers but ad- 
mittedly had bungalows, and superstructures and m the opmion of the court the 
subsequent valuation was bound to mislead bidders The court, however, 
set aside the sale on the ground that the provisions of Order 21, rules 84 ind 
85 had not been complied with in that the pnef w-as not deposited but a set-ofT 
was WTongly claimed and allowed in the absence of the judgment-debtor hv the 
court which had no authontv or jurisdiction The Court observed 
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“There is nothing to show that these Opponents took any pcnaission from the Court to bid at 
the auction and m fact they could hardly have obtained anv such permission, they being mortgagees 
whose dues bad yet to be proved and determined If tj«“y could ask for set-off, there is no reason why 
they should not be required also to seek previous permission from the Court to bid tinder Order 21, 
rule 72, of the Cml Procedure Code It may be noted that one of these Opponents is himself a 
pleader an^ he was not justified m taking such an unauthorised order from the Court without fully 
acquamting with all the facts Under all these circumstances these Opponents can with htlle justi 
fication avoid the consequences of non-compbance with the provisions of Order 21, rule? 84 and 83, 
referred to above ^\lthout proving their claim under the mortgage, they have succeeded m pur 
chasmg for a gross under value these propcrUesand even that value they have not paid in Court by 
taking recourse to the device of »et off 

In my opinion, there could not be a more fraudulent and materially irregular procedure than what 
has taken place in the present case at the instance of these mortgagees, to the great detnm'iit and 
injury of the nresent applicant tii the judgment-debtor’ 

The Court held that the appbcation under rule 90 was barred by limitation 
but this being a case of a void sale and not of a mere material irregularity the Court 
vvas bound to re-sell the propertv irrespecuve of any application being made b\ 
the judgment debtor 

The High Court of Bombay (Chagla C J and Gajendragadkar, J ) dismissed 
the appeal of the mortgagee-purchasers on the ground that the order of the trial 
Court was under Order ai, rule 84 and /or rule 86, Civil Procedure Code and 
therefore no appeal lav against such an order The High Court held that the 
order of set-off was without junsdicuon and the subsequent deposit of the purchase 
price on December 14, 1945, made long after the period had elapsed was of no 
avail 

One of the auction-purchasers, who is a pleader, has himself argued the appeal 
before us The principal question which falls to be considered is whether the fadure 
to make the deposit under Order 21 rules 84 and 85 is only a material irregulanty 
in the sale which can only be set aside under rule 90 or whether it is wholly t oid 
It is argued that the case falls within the former category and the appbcation under 
rule 90 bcmg barred by limitation the sale cannot be set aside It is also contended 
that the Court having once allowed the set off and condoned the failure to deposit, 
the mistake of the Court should not be allowed to prejudice the purchasers who would 
certamly have deposited the purchase price but for the mistake tVe are of opmion 
that both the contentions are devoid of substance In order to resolve this 
controversy a reference to the relevant rules of Order 2i of the Civil Procedure 
Code will be necessary These rules arc 7a, 84, 8^ and 86 

‘ 72 (i) ?vo holder ofa decree in execution of which property u sold shaU, wilhout the express 

permission of the Court bid for or purchase the property 

(2) Where a decree holder purchases with such permission, the purchase money and the 
amount due on the decree may subject to the provisioQs of -ection 73 be set-^ff against one 
another, 

(3) VVTiere a decree holder purchases by himself or through another person without 
such permission, the Court may, if it thinks fit, on the application of the judgment-debtor or any other 
person whose interests are affected by the sale, by order set aside the sale , 

* 84 (i) On ev cry sale of immovable property the person declared to be the purchaser shalb 

pay immediately after such declaration a deposit of twenty five per cent on the amount of bis 
purchase-money to the officer or other person conducting the sale, and m default of such deposit" 
the property shall forthwith be resold 

(a) Where the decree-holder is the purchaser and is entitled to setoff the purchase 
money under rule 72, the Court may dispense vntb the requirement ©f Urn rule 
R— 67 
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“ 83 The full amount of purchase money payable shall be pmd by the purchaser into Court 
before the Court closes on the fifteenth day from the sale of the property 

Provided that, in calculating the amount to be so paid into Court, the purchaser shall hate 
the advantage of any set-off to which he may be entitled under rule 72 

86 In default of payment within the penod mcntiored m the last preceding rule, the 
deposit may, if the Court thinks fit, after defraymg the ejtpenses of the sal- be forfeited to the 

Government and the property shall be re-sold and the defaulting purchaser shall forfeit all claim 
to the property or to any part of the sum for wfaidi it may subsequently be sold 

The scheme if the rules quoted above may be shortly stated A decree-holder 
cannot purchase property at the court-auction m execution of his own decree with- 
out the express permission ofthcCourtandthatAvhenhe docs so with such permission, 
he IS entitled to a set off but if he does so without such permission, then the Court 
has a discretion to set aside the sale upon the applicauon by the judgment-debtor, 
or anv other person whose interests are affected b\ the sale (Rule 73) As a matter 
of pure construction this provision is obviously directory and not mandatory — 
Sec Rai Radha Krishna and othfrs \ Buheshar Sahat and olh/rs^ The moment 
a person is declared to be the purchaser, he is bound to deposit per cent of tlie 
purchase monci unless he happens to be the decree holder, m which case the Court 
may not require him to do so (Rule 84) 

The provision regarding the deposit of 25 per cent by the purchaser other 
than the decree holder is mandatory as the language of the rule suggests The 
full amount of the purchase money must be paid within fifteen davs from the date 
of the sale but the decree holder is entitled to the advantage of a set off The 
provision for payment is, however, mandatory (Rule 83) If the payment 
is not made within the penod of fifteen days, the Court has the discretion to for- 
feit the deposit, and there the discretion ends l>ut the obligation of the Court to 
re sell the property u imperative A further consequence of non payment is that 
the defaulting purchaser forfeits all claim to the property (Rule 86) 

It IS not denied that the purchasers had not obtained any decree on foot of 
their mortgage and the claim of Rs 1,20000 which they put forward before the 
•execution Court had not been adjudicated upon or determined The mortgagees, 
one of whom is a Pleader, applied on the day of the sale claiming a set off on foot 
of the mortgage The Court without applymg its mind to the question immediatclv 
passed the order allowing the setoff This claim was obviouslv not admissible 
under the pros isions of rule 84 which applies only to the decree holder The Court 
had clearly no jurisdiction to allow a set off Tlic appellants misled the Court 
into passing a wrong order and obtaining the advantage of i set off while they 
knew perfectly well that they had got no decree on foot of the mortgage and then 
claim was undetermined There was default m depositing 25 per cent of the 
purchase money and further therewas no payment of the full amount of the purchase 
'Il?i?ooo ^'*th tlie deposit and the 

■^mittedly hatf purchase money Ixing mandatory under the combined effect of 
subsequent v;l^’ ^urt has the discretion to forfeit the deposit but it was hound 
set aside the result that on default the purchaser forfeited all 

85 had not been"'*^'^^ These provisions leave no doubt that unless the deposit 
was wrongly claim made as required by the mandatory provisions of the rules, 
court which had no' 
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there is no sale m the eye of law in favour of the defaulting purchaser and no right 
■to own and possess the property accrues to him 

In two cases deaded by the Calcutta High Court, , Munskt Mi Alt 
MeaAv Kihna Khatun^ and Sm Annapurna Dost v Bazley Karim Fazhy Moula" 
the sale was held to be no sale where the purchaser had failed to deposit the balance 
of the purchase money as required by rule 85 A similar view was taken b> a 
Division Bench of the Allahabad High Court m Nattal Kuhore and Ors v BuUu 
Mai and Subkan Sin^h^ The provisions rule 86 were held to be mandatory 
m another decision of the same Court ffajt fnam (Jllah v Mohammad Idru* and 
It was held that the court was bound to resell the property upon default irrespectn e 
of any apphcation being made by an> party to the proceedings The case of 
Bhim Singh \ Saman Stngh^ was a case of failure to make a deposit as required 
by section 306 of the Code of 1882 (corresponding to rule 83 of the present Code) 
The Court treated it as a material wregulanty in conducting the sale which must be 
enquired into upon the application under section 31 1 (corresponding to rule 90 
of the present Code) and not by a separate suit to set aside the sale The Court 
did not apply its mmd to the question whether the provisions of section 306 bemc' 
mandatory the sale should not be treated as a nulht> for non compliance widj 
those provisions The decision of a single Judge (Tapp J ) in 'Saihu Mai v 
MaJawa Mai and Orr ^ is distinguishable upon its facts There the auction 
purchaser had actually tendered the mone> but the payment was postponed b\ 
consent of parties pendmg the disposal of the objection by the judgment debtor 
We do not agree with the remark made in that case that the provisions of rule 85 
are intended to be duector^ onI\ and not absolutely mandator> A Division 
Bench of the same Court (Tck Chandand Abdul Rashid JJ ) held m A R Da at 
v Jktnda Ram^ that the Court had nojurisdiction to extend the time for the payment 
of the balance of the purchase mone^ under rule 8;> and must order resale under 
rule 86 

Having examined the language of the relevant rules and thejudiaal decisions 
bearing upon the subject we are of opinion that the provisions of the rules requiring 
the deposit of 23 per cent of the purchase mone^ immediately on the person being 
declared as a purchaser and the pavment of the balance within 1 5 days of the sale 
are mandatory and upon non compliance with these provisions there is no sale 
at all The rules do not contemplate that there can be any sale in favour of a 
punhraserwtlnouiheposiHnguypcrrcni diine purdnase money mine'nrsi instance 
and the balance within 15 days When there is no sale within die contemplation 
of these rules there can be no question of maierwl irregulanty m the conduct of the 
sale Non payment of the price on llie part of the defaultmg purchaser renders 
the sale ptoceedmgs as a complete nullity The very fact that the court is bound 
to re sell the property in the event of a dclault shows that the prevaous proceedings 
for sale are completely wiped out as if they do not exist m the eye of law We hold 
therefore that in the arcumstances of the present case there was no sale and the 
purchasers acquired no rights at all 
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It was urged before us that the court could allow a set-off in execution proceed- 
ings under its inherent powers apart from ffie provisions of Order ai, rule 19, 
of the Cml Procedure Code We do not think that the inherent powers of thc- 
Court could be invoked to circumvent the mandatory provosions of the Code and 
relieve the purchasers of their oblation to make the deposit The appellants 
by misleading the Court v\ant tobeneStby the mistake to which they themselves 
contnbuted They cannot be allowed to take advantage of their own wrong 
The appeal fails and is dismissed with costs 

Appeal dismissed. 


SUPREME COURT OF INDIA 
(Chvil Appellate Jurisdiction ) 

Present — B K Mukmerjea, Vivian Bose, Ghulasi Hasan and- 

T L Venkatarama Ayyar, JJ 

Kiran Singh and others Appellants* 

Chaman Paswan and others Respondents 

5 uitj Valuitun Act {HI 0/ 1887), teclian ii—Seepeand tffe f—Ceurt entertoinng 0 luit or eppeet ««r 
U AaJ nojursittUen by utMn ef »fer-tatu«MH cr unifr-i'afiietiSB— tn teetien 11— 
Mtming ^ 

A decree passed by a Court wbtclt would have had no junsdiction to bear a suit or appeal but 
for over valuauoa or under-valuauon, u not to be treated at, what it t^-ould be but for the section, 
null and void, and an objecuoa to jurisdiction based on over-valuation or under valuation, should 
be dealt witb under secuon it of the Suiu Valuation Act and not otherwise The policy undertyiDg 
sections st and $9, Civil Procedure Code and aecuon 1 1 of the Suits Valuauon Act is the tane, namely 
that when a case had been tned by a Court on the menu and judgment rendered, it should not be 
liable lo be reversed purely on technical grounds, unless it had resulted in failure of justice, and the- 
policy of the legislature has been to treat objections to junsdicuon both territorial and pecumary 
as technical and not open to coasideracjon by an appellate Court, unless there has been a prejudice 
on the ments The prejudice contemplated by section 11 of the Suns ValuaUon Act is something 
dilferentfronithefactortbeappealhavingbeenheard in a forura which would not ha\e been 
competent to bear it on a correct valuauon of the suit as ultimately determined 

An appellate Court has no power under secbon 11 of the Suits ValuaUon Act to consider whether 
the findings of fact recorded by the lower appellate Court are correct, and error in those findings 
cannot be held to be prejudice wiihm the meaning of that secbon 

The jurisdiction that is conferred on appellate Courts under section s i of the Suits Valuabon 
Vet IS an equitable one to be exercised when there has been an erroneous assumpbon ofjurudicuon 
dy a JuiSurtfiiiaitf dJiurv jrj- » nsinc in' over-vai\isuoir or oirobrvnWoon anrf a consequrn- 
t 4! failure of justice It is neither posuble nor even desirable to define such a junsdicUoo closely, or 
confine It within stated bounds It can only be predicated of it that it is m the nature of a revuionaL 
junsdjcbon to be exerased ivith eauttoa and for (hoendsof jusbee, wheneier the facta and iifuations 
call for it Whether there has been prejudice or not, is accordingly, a matter to be determined on 
the facts of each case. 

Clauses (a) and (i) of secuon ti of the Suits Valuation Act should be read conjuneuvely, not 
wiilistandmg the use of the word “or” In any event a pariv who has resorird to a forum of hu 
own choice on ho own valuation cannot himself be heard lo complain of any prejudice Prejudice 
can be a ground of rrhef only when it is due to the action of another party and not when it results. 

On Appeal bv sp«ial Icategranted by the Supreme Court bj iti Order, dated 
the agth Octol cr iqji\ from the Judgment and Decree, dated the iglhjuly, 1950, 
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•of theHigh Court ofjudicature at Patna (SmhaandRai,JJ) m Appeal from ApppU 
late Decree No n52 of 1946 from the Judgment and Decree, dated the 24th da> 
of May, 1946, of the Court of the ist Additional District Judge in S J Title Appeal 
No I of 1946 ansmg out of the Judgment and Decree, dated the 27th November, 
1945, of the First Court of Subordinate Judge atMongh>rin Title Suit No 34 of 

1944 

S C Issacs, Semor Advocate, {Goneskitar Prasad and R C Prasad, Advocates, 
-with him), for Appellants 

B K Sarait and M M Stttfuiy Adtocates for Respondents Nos i to 9 

The Judgment of the Court was delivered 

Penkatarama Ayyar, J — ^This appeal raises a question on the construction of sec 
"tion 1 1 of the Suits Valuation Act The appellants instituted the suit out of which 
this appeal arises, m the Court of the Subordinate Judge, Mongh^T, for recovery 
of possession of 12 acres 51 cents of land situated m mauza Bardih, of which defen- 
dants 12 and 13, forming the second party, are the proprietors The allegations in 
the plamt are that on t2th April, 1943, the plaintiffs were admitted by the second 
-party as occupancy tenants on payment ofa sum ofRs 1,950 as salaimand put into 
possession of the lands, and that thereafter the first party consistmg of defendants 
t to 1 1 trespassed on them and earned away the crops The suit was accordingly 
laid for ejecting defendants 1 to 1 1 and for mesne profits, past and future, and it 
w as N alued at iG 2,950, made up of Rs 1 950 being the value of the relief for posses- 
•Sion and Rs t,ooo, being the past mensc profits claimed 

Defendants l to 1 1 contested the suit They pleaded that they had been m 
possession of the lands as tenants on batai system, sharing the produce with the 
landlord, from fasli 1336 and had acquired occupancy nghts m the tenements, 
that the second party had no right to settle them on the plaintiffs, and that the 
latter acquired no nghts under the settlement dated 1 2ih Apnl, 1943 Defendants 
12 and 13 remained tx parti 

The Subordinate Judge held, relying on certain receipts marked as Exhibits 
A to A-114 which were m the handwnting of the patwans of the seconU party and 
■which ranged over the penod from fasli 1336 to 1347, that defendants i to ii 
had been in possession for over 12 y&rs as culuvating tenants and had acquired 
occupancy nghts, and that the settlement, dated 12th April, 1943, conferred no 
nghts on ihc j^ziniiSb He accordingly dismissed the suit The pJamuils pre 
ferred an appeal against this decision to the Court of the District Judge, MonghyT^ 
who agreed with the trial Court that the receipts. Exhibits A to A 1 14 were genume, 
and that defendants i to 1 1 had acquired occupanev nghts, and accordingly dis- 
missed the appeal 

The plaintiffs took up the matter m second appeal to the High Court, Patna, 
S^\ No 1152 of 1946. and there, for the first tune, an objection was taken by the 
Stamp Reporter to the valuation in the plaint and after enquiry, the Court deter- 
mined that the correct valuauon of the suit was Rs 9 980 TTie plaintiffs paid the ' 
additional court fees required of them, and then raised the contenUon that on the 
revised valuation, the appeal &om the decree of the Subordinate Judge would he 
not to the District Court but to the H^h Court, and that accordingly S A No 
1152 of 1946 should be heard as a First Appeal, ignoring the judgment of the District 
Court, The learned Judges held, followmg the decision of a Full Bench of that 
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Cgurt in Ramdio Singh v Raj J^aram', that the appeal to the District Court v-as 
competent, and that its decision could be reversed only if the appellants could esta- 
blish prejudice on the merits, and holding that on a consideration of the evidence 
no such prejudice had been shown, they dismissed the second appeal The matter- 
noi\ comes before us on special'lcavc 

It will be noticed that the proper Court to try the present action would be 
the Subordinate Court, Monghyr whether the valuation of the suit ivas Rs 2,950 
as given m the plaint or Rs 9 880 as determined by the High Court , but it will 
make a difference in the forum to which the appeal from its judgment would lie, 
w'hether the one valuation or the other is to be accepted as the deciding factor 
On the plaint valuation, the appeal would lie to the District Court , on the valuation 
as determined bv the High Court rt is that Court that would be competent to 
entertain the appeal The contention of the appellants is that as on the valuation 
of the sun as ultimately determined, the Distnct Court was not competent to enter- 
tain the appeal the decree and judgment passed by that Court must be treated as 
a nullity, that the High Court should have accordingly heard S A No 1152 of 1946 
not as a Second Appeal wth lU limitations under section 1 00 Civil Procedure Code, 
but as a First Appeal against the judgment and decree of the Subordinate Judge, 
Monghyr, and that the appellants were entitled to a full hearing as well on question 
of fact as of law And alternatively it is contended that even if the decree and 
judgment of the Distnct Court on appeal are not to be treated as a nullity and the 
matter is to be dealt with under section 1 1 of the Suits Valuation Act, the Appel 
lants had suffered prejudice ’ within the meaning of that section, that their appeal 
against the judgment of the Subordinate Judge was heard not by the High Court 
but by a Court of infenor jurisdiction iiz, the Distnct Court of Monghyr, and 
tliat Its decree was therefore liable to be set aside, and the appeal heard by the High 
Court on the merits, as a First Appeal 

The answer to these contentions must depend on what the position m law is 
when a Court entertains a suit or an appeal over which it has no jurisdiction, and 
what the effect of section 1 j of the Sails Valuation Act is on that position It is 
a fundamental principle well established that a decree passed by a Court without 
junsdiction is a nullity, and that its invalidity could be set up whenever and wher- 
cver It is sought to be enforced or relied upon even at the stage of execution and 
even m collateral proceedings A defect of jurisdiction, whether it is pecuniary 
or terntonal, or whether it is in respect of the subject-matter of the action, strikes 
at the very authority of the Court to pass any decree, and such a defect cannot 
be cured even by consent of parties If the question now under consideration fell 
to be determined only on the application of general principles governing the matter, 
there can be no doubt that the Distnct Court of Monghyr was coram non judicii 
and that its judgment and decree would be nullities The question is what is 
the effect of section 1 1 of the Suits Valuabon Act on this position 
^ Section II enacts that notwithstanding anything in section 578 of the Code 
of Civil procedure an objection that a Court which had no jurisdiction over a 
suit or appeal had exercised it by reason of over valuation or under valuabon, should 
not be entertained by an appellate Court, except as provnded in the section Then 
follow provisions as to when the objections could be entertained and how they art 
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to be dealt with The drafting of the section has come in — and deservedly — for- 
considerable cnticism, but amidst much that is obscure and confused, there is one 
principle which stands out clear and conspicuous It is that a decree passed by a 
Court, which would hate had nojunsdiction to hear a suit or appeal but for over- 
valuation or under valuation, is not to be treated as, what it would be but for the 
section, null and \ oid, and that an objection to jurisdiction based on o\ er v aluation 
or under-valuation, should be dealt with under that section and not otherwTse 
The reference to section 578, now section 99 Civil Procedure Code, in the opening 
words of the section is significant That secuon, while provudmg that no decree 
shall be reversed or varied in appeal on account of the defects mentioned therein 
when they do not affect the menis of the case, excepts from its operation defects 
of jurisdiction Section 99 therefore gi\ es no protection to decrees passed on ments, 
when the Courts which passed them lacked jurisdiction as a result of over valuation 
or under valuation It is with a view to avoid this result that section 1 1 was enacted 
It provides that objections to the jurisdiction of a Court based on over valuation 
or undervaluation shall not be emenamed bv an appellate Court except in the 
manner and to the extent mentioned m the section It is a self contained provision 
complete in itself, and no objection to jurisdiction based on over valuation or under 
valuation can be raised otherwise than in accordance with it With reference to 
objections relatmg to terntonal jurisdiction section si of the Civil Procedure Code 
enacts that no objection to the place of sumg should be allowed by an appellate 
or revisional Court, unless there was a consequent failure of justice It is the same 
principle that has been adopted in section 11 of the Suits Valuation Act with re 
Terence to pecuniary junsdiction The policy underKing sections ai and 99, 
Civnl Procedure Code and section 1 1 ol the Suits Valuation Act is the same, namely, 
that when a case had been tried bv a Court on the ments and judgment rendered, 

It should not be liable to be reversed purely on technical grounds, unless it had 
resulted in failure of justice, and the policy of the legislature has been to treat objec- 
tions to jurisdiction both terntonal and pecumatv as technical and not open to 
consideration by an appellate Court, unless there has been a prejudice on the 
merits The contention of the appellants, therefore, that the decree and judgment 
of the District Court Monghvr should be treated as a nullity cannot be sustained 
under section ii of the Suits Valuation Act 

On behalf of the appellants Rajlakshxm Daste \ h.at}a}am Daet^ und Shidappa 
Cwt'i/r'TA.v. S-if^o^iJn. Si/vw-' nh ’ as.aS’'^«ii.by. ihr Qfuu’roh 

5 «&rtio Jadhav v Shidappa Venkalrao Jadhao*, were relied on as supporting the con- 
tention that if the appellate Court would have had no jurisdiction to entertain 
the appeal if the suit had been correctly valued, a decree parsed by it must 
be treated as a nullitv In Rajlakshmt Dasee \ hal^a^am Dasee^, the facts 
were that one Katyavam Dasee insuiutcd a smt to recover the estate of her hus- 
band Jogendra, in the Court of the Subordinate Judge, Alipore, valuing the claim 
at Rs 2,100, whereas the estate was worth more than a lakh of rupees The suit 
v\as decreed and the defendants preferred an appeal to the District Court, which 
v\as the proper Court to entertam the appeal on the plaint valuation There, 
the parties comproniscd the matter, and a consent decree was passed, recognising 
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the title of the defendants to portions of the estate Then Rajlakshmi Dasee, 
the daughter of Jogendra, filed a suit for a declaration that the consent decree to 
>vhich her mother was a party was not binding on the reversioners One of the 
-groimds urged b> her was that the suit of Katyayani was deliberately underv alued, 
that if It had been corxectlj valued, it was the High Court that would have had the 
competence to entertam the appeal, and that the consent decree passed by the Dis- 
trict Judge was accordingly a nu 1 ht> In agreeing with this contenUon, the High 
Court ol«erved that a decree passed by a Court which had no jurisdiction was a 
nullity, and that even consent of the parties could not cure the defect In that 
■case, the question was raised b> a person who was not a party to the action and in 
a collateral proceeding, and the Court observed 

“ \\c are not now called upon to consider what the effecl of such lack of jurisdiction would be 
upon the decree m so far at the parties thereto were concerned It is manifest that so far as a stranger 
to the decree is concerned who u tnteresied in the property affected by the decree, he can obviously 
ask for a declaration that the decree is a nullity because made by a Court which had no junsdiction 
over the subject matter of the htigabon 

On the facts, the question of the effect of section : i of the Suits Valuation Act did 
not arise lor determination and was not considered 

In Shidappa Venf-alrao v Rachappa Subrao^, the plaintiffs instituted a suit in the 
Court of the Subordinate Judge, First Class, for a declaration that he was the 
adopted son of one Venkatrao and for an injunction restraining the defendant from 
interfering with his possession of a house The plaint valued the declaration at 
Rs 130 and the injunction at Rs 5, and the suit was valued for purposes of pleader’s 
fee at Ri 69 016-9 0 beuig the v^ue of the estate The suit was decreed b> the 
Subordmate Judge, and against his decree, the defendant preferred an appeal to 
the District Court which allowed the appeal and dismissed the suit The plaintiff 
took up the matter in second appeal to the High Court, and contended that on the 
valuauon m the plaint that appeal against the decree of the Subordinate Judge lay 
to the High Court and that the appeal to the District Court was incompetent 
This contention was upheld, and the decree of the Distnct Judge was set aside 
It will be seen that the point in dispute was whether on the allegations m the plamt 
the value for purposes of jurisdiction was Rs 135 or Rs 69,016-9-0, and the decision 
was that it was the latter ’\o question of over-valuation or under-valuation arose, 
and no decision on the scope of section xi of the Suits Valuation Act was given 
As a result of its decision the High Court came to entertain the matter as a 
first appeal and affirmed the decree of the Subordmate Judge The defendant 
then took up the mailer in appeal to the Pmy Council in Ratkappa Suhrao Jadhaj 
V Shtdappa Vfnkalrao Jadhav^ and there, his contention was that, m fact, on its 
true valuation the suit was triable by the Court of the Subordinate Judge of the 
Second Class, and that the Distnct Court was the proper Court to entertain the 
appeal The Pnvy Council held that this objecuon which was “ the most technical 
of tcchiucalitics ” w as not taken in the Court of First Instance, and that the Court 
would not be jusufied “ in assisting an objection of that type ”, and that it was 
also untenable Before concluding, it observed 

The Court Feei Act wai passed not to ana a Lugant with a weapon of techn cality against his 
oppon-nt bat to secure resenuefor the beneCt oT the State The defendant in this suit seeks 
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affected the disposal of the suit or appeal on its ments ” isould become iv holly 
useless These words clearly ^how that the decree passed m such cases are liable 
to be mterfered ssith m an appellate Court, not in all cases and as a matter of 
course, but only if prejudice such as is mentioned m the secuon results And the 
prejudice en%Tsaged by that secuon therefore must be somethmg other than the 
appeal being heard m a different forum A contrary conclusion sniU lead to the 
surprising result that the secuon was enacted with the object of curing defects of 
jurisdiction arising by reason of overvaluation or under valuanon, but that, m 
fact, this object has not been achieved. We are therefore clearly of opinion that 
the prejudice contemplated by the section is something different from the feet of the 
appeal having been heard m a forum which would not have been competent to 
hear it on a correct valuation of the suit as ultimately determined. 


It IS nest argued that m the view that the decree of the low er appellate Court 
is liable to be rev ersed only on proof of prejudice on the merits, the second appellate 
Court must for the purpose of asccrtaimng whether there was prejudice, hear the 
appeal fully on the facts, and that m effect, it should be heard as a first appeal. 
Reliance xs placed m support of this contenuon on the observations of two of the 
learned Judges in Rarrdto Singh v Raj Aarein’ There, Sinha, J , observed that 
though the second appeal could not be treated as a first appeal prejudice could 
be established by going into the menu of the decision both on questions of feet 
and of law and that that could be done under section 103 Civil Procedure Code. 
Meredith J , agreed that for detennming whether there was prejudice or not, there 
must be an enquiry on the ments of the decuion on questions of feet , but he was 
of opmion that that could be done under section 1 1 of the Suiu Valuation Act itself. 
Das, J , however, declmed to express any opmioa on this point, as it did not anse 
at that stage. The complaint of the app^ants is that the learned Judges >\ho 
heard the second appeal, though they purported to follow the decision la Ratrito 
Sirgk V Raj Ncrauj^ did not, m feet, do $0, and that there was no consideration 
of the evidence beanr^ on the questions offset on which the parties were m duputc- 
That bnngs us to tht question as to what is meant by ‘ prejudice ” m section 
Jl of the Suits Valuation Act Does it include errors in findmgs on quesUons of 
feet m issue between the parues ’ If it does, then it will be obligatory on the Court 
hearing the second appeal to examine the evidence m full and dcade whether the 
conclusions reached by the lower appellate Court are nghL If it agrees with those 
findings, then it will affirm the judgment , if it does not, it vnll reverse iL That 
means that the Court of second appeal is virtually in the position of a Court of first 
appeal The language of section ri of the Suits Valuation Act is plainly against 
such a view It provides that over valuation or under valuation must have pre- 
judicially affected the dnposal of the case on the ments The prejudice on the 
merits must be directly attnbutable to over valuation or under valuation, and an 
error in a finding of feet reached on a consideration oflhe evidence cannot possibly 
be said to have been caused by ovxr valuation or undervaluation. Mere errors 
in the conclusions on the points for dctemunation would therefore be clearly pre- 
cluded by the language of the section It must further be noted that there is no 
provision in die Civil Procedure Code, which authorises a Court of second appeal 
to go mto questions effect on which the lower appellate Court has recorded findings 
and to reverse them Section 103 was rehed on in Ramd,o Stngh \ Raj Aarcni* 
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as conferring such a power But that section applies only when the lower appellate 
Court has failed to record a finding on any issue or when there had been irregu- 
lanties or defects such as fall under section loq. Civil Procedure Code If these 
conditions exist, the judgment under appeal is liable to be set aside in the exercise 
of the normal powers of a Court of second appeal without resort to section 1 1 of the 
Suits Valuation Act If they do not exist, there is no other power under the Civil 
Procedure Code authorising the Court of second appeal to set aside findings of 
fact and to re hear the appeal itself on those questions We must accordingly 
hold that an appellate Court has no power under section 1 1 of the Suits Valuation 
Act to consider whether the findings of fact recorded by the losvcr appellate Court 
are correct, and that error m those findings cannot be held to be prejudice within 
the meaning of that section 

So far, the definition of “ prejudice ” has been negative in tenns — that it 
cannot be mere change of forum or mere error in the decision on the merits What 
then IS positively prejudice for the purpose of section 11 ’ That is a question 
which has agitated Courts in India ever since the enactment of the section It 
has been suggested that if there was no proper heanng of the suit or appeal and 
•that had resulted in injustice, that would be prejudice within section 11 of the 
Suits ValuaUon Act Another insunce of prejudice is when a suit which ought 
to have been filed as an original suit is filed as a result of und*r valuation on the 
small cause side The procedure for trial of suits m the Small Cause Court is summary, 
there are no provisions for discovery or inspection , evidence is not recorded in 
txlmo, and there is no right of appeal against its decision The defendant thus 
loses the benefit of an elaborate procedure and a right of appeal which he would 
have had, if the suit had been filed on the original side It can b“ said in such 
a case that the disposal of the suit by the Court of Small Causes has prejudicially 
aficcted the merits of the case No purpose, however, is served by attempting 
to enumerate exhaustively all possible cases of prejudice which might come under 
section XI oftheSuits Valuation Act The jurisdiction that u conferred on app-llate 
Courts under that section is an equitable one to b" exercised when th-re has b-en 
an erroneous assumption of junsdicUon by a Subordinate Court as a result of over- 
valuation or under valuauon and a consequential failure of justice It is neither 
possible nor even desirable to define such a jurisdiction closely, or confine it within 
stated bounds It can only be predicated of it that it is in the nature of a r^visional 
jurisdiction to be exercised with caution and for the ends of lu ties, wh-n^ver the 
facts and situations call for it Whether there has been prejudice or not, is accord- 
ingly, a matter to be detemuned on the facts of each case 

\Vc have now to see whether the appellants have suffered any prejudice by 
reason of the under valuation They were the plauiufis in the acuon They 
valued the suit at Rs 2 950 The defendants raised no objecUon to the juris- 
dicuon of the Court at any tune When the plamtiHs lost the suit after an ela- 
borate trial. It IS they who appealed to the District Court as they were bound to 
on their valuation Even there, the defendants took no objection to the juris- 
dicUon of the District Court to hear the appeal hen the dccuion went on the 
merits against the plainufis, they preferred S A No 1 152 of 1946 to the High Court 
of Patna, and if the Stamp Reporter had not raised the objection to the valuation 
and to the court fee paid, the plaintiff would not have challenged the jurisdiction 
of the District Court to hear the appeal It would be an unfortunate state of the 
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law, if the plairiufis who initiated proceedings m a Court of their own choice could 
subsequently turn round and questirai its jurisdiction on the ground of an error m 
valuation which \vzs their own If the law were that the decree of a Court which 
would ha\e had no jurisdiction over the suit or appeal but for the over valuation 
or under valuation, should be treated as a nullity, then of course the) would not 
be estopped from setting up ivant of jurisdiction m the Court by the fact of their 
\iavnig friemscVjes mvohed it That, however, is not the posiuoo. under weUQti ii 
of the Smts Valuation Act Why then should the plaintiffs be allowed to resile 
from the position taken up by them to flte prejudice of their opponents who had 
acquiesced therem ’ 

There is considerable authority ui the Indian Courts that clauses (a) and 
(b) of section it of the Suits Valuauon Act should be read conjunctively, not 
withstandir^ the use of the word or If that is the correct interpretatioo the 
plaintiffs would be precluded from raising the objection about jurisdiction m an 
appellate CourL But even if the two provuions are to be construed disjunctive 
ly and the parties held entitled under section ii (i) (J) to raue the objection for 
the fint time in the appellate Court even then, the requirement as to prejudice 
has to be sausfied, and the party who has resorted to a forum of his own choice^ 
on his own valuation cannot himself be heard to complam of any prejudice Pt®” 
judice can be a ground for relief only when it ts due to the action of another party 
and not when it results from one $ own act Courts cannot recognise that as prejudice 
which flows from the action of the very party who complains about it EveA apart 
from this we are sausfled that no prejudice was caused to the appellants b/ thar 
appeal having been heard by the District Court There was a fair and full hearing 
of the appeal by that Court , it gave its decision on the merits on a consideration 
of the enure evuience m the case, and no rnyusUce is shown to have Tesulted in it* 
disposal of the matter The decision of the learned Judges that there were no 
grounds for mierfcrence under section ii of the Suits Valuauon Act is correct. 

In the result the appeal fails and is dismissed with costs 


Appeal disrnissed 

SUPREME COURT OP INDIA, 


(Civil Appellate Junsdiction ) 

Present — S R Das N H Biiacwati and B Jacannadhadas, JJ 
The Commissioner of Income Tax, Bombay South Bombay Appellant* 

Messrs Ogale Glass Works, Ltd , Ogale Wadi Respondents 

Ineonu’lax Act [XI e/ igaj) setlum 4 (i) (o) — Assessn nenTetutent ttmpany svpptjmg ^oods inlA n 
linluh InJui — Pest n; ef (beqats tft Bnlishlnd a and reaplaf theqvts aids de — If interne rne id Bfbn 
led a se as to he I ahlt to assessment of ssuamt Uai—Ckeq<it~Ileee far pirsmrnt 
The Aiscisee a non res dent coenpany was cairving on busmess m Aundh (then an Indian Stale 
outj de Br tuh Ind a) of jnanufactunng lanterns and other glassv, are la the relevant accounlmt; 
years igto-igtl to 1941 *9 15 the assrsseeserured some contracts Tor the supply of lanterns and other 
glasswares to the Covemment of Ind a The pnee of the goods supplied under the contracts were 
paid by cheques drawn on the Reserve Bank oTfnd a Bombay Tbe cheques used to be received 
by the assessce in \undh and cashed through its bank at Bombay The as essee being a non res 
dent company its I ah I ly to Bnt $h Ind an income tax depended upon its rece pt of income with n 
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Bntah India. On the quesbon whether the amounts under the cheques ere receded tvithui 
British India or in the Aundh State nhere the idteques vrere receued, 

Utli A cheque unless dishonoured, is payment. Deliverj of the cheque to the post office 
at the request of the addressee is a delivery totaimasbyposting the cheque in pursuance of the request 
of the creditor the debtor performs hw obhgabon u the manner presenhed and sanctioned by the 
creditor and thereby discharges the contract by su^ performance The posting of the cheques in 
Delhi in the instant case in law amounted to payment in Delhi to the assessec and accordingly the 
income v, as received in British India ivithin the meanmg of section 4(1) vS) of the fneotne tax Act 
On Appeal from the Judgment and Order, dated the 17th day of September, 
1951, of the High Court of Judicature at Bombay {Chagla, C J and Tendolkar, J ) 
H\ Income-Tax Reference No 19 of 1949 

M C Stlakad, Attomey-Gcoeral for India and C K Dapklajy, SoUator-General 
for India {Poms A Mthla, Advocate, tnth them), for Appellant 

ILJ Kolch,T D Pandit and Aff/rndff vYofatn, Advocates for Respondents 
The Judgment of the Court was delivered by 

Dcs, 3 — This appeal arises out of ptoceedmgs for the assessment to income- 
tax of the respondent Messrs Ogalc Glass Works, Ltd (hereinafter referred to as 
“ the assessee’ ) for the five assessment years 1941-42 to 1945-46 

The assessee is a Lmnted Liability Companv incorporated and carrying on 
business in Aundh which in those days was an Indian State outside Bntish India 
It was accordmgly a non resident Company for the purposes of the Indian Income- 
Tax Ace 

The assessee manufactures lanterns and other glassvv ares at its IS'orks m Aundh 
State In the relevant accounting vears the assessee secured some contracts for 
the supply of lanterns and other glasswares to the Govemment of India The 
pnee of the goods supplied under the contracts were paid by cheques drawn on the 
Resene Bank of India, Bombay The cheques used to be received by the assessee 
in Aundh and cashed through its hank at Bombay as heremafter stated 

The assessee bemg a non resident Company its Iiabihty to Bntuh Indian 
income-tax depended upon its receipt of mcome wathin Bntish India. In the 
course of proceedings for the assessment of the assessee to income tax for the five 
•years mentioned abwe, the assessee contended that its profits on the sales accrued 
and were received m the Aundh Stale where n received payment by the receipt 
of the cheques The Income Tax Officer and, on appeal, the Appellate Assistant 
Commissioner held that the assessee received mcome, profits or gams m Bntish 
India masmuch as the cheques were drawn on a Bank in Bombay and had been 
cashed m Bombay and accordingly taxed the assessee under section 4 (1} (<?) of 
the Indian Income-Tax Act. On appeal by the assessee the Income-Tax Appellate 
Tribunal upheld the assessment 

Being aggrieved by the order of the Tribunal the assessee apphed for a tefer- 
cnce of the case to the High Court for the determmauon of the question of law 
v>hich arose out of the Tribunal's Order and the Tribunal agreeing that a question 
of law did arise out of its order referred the followmg question to the High Court 
along with a statement of the case 

**VVbetl>cr on the facts of the case income profits and s^ins in respect of sales made to theCovera 
mentor India was recciird in British India withm the meaning of section 4 (1) (a) of the Act.’ 

At the hearing of the reference by the High Court learned advocate for the 
assessee contended, ttUer that the cheques were recerved by the assessee m fuU 
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satisfaction of the debt due to it by the Government of India and that the debt 
of the Government of India bad been dischar^ by the acceptance of the cheques 
by the assessee m Aundh The High Court felt that m order to determine this 
contention it would be necessary for the Tribunal to find certam further facts and 
accordingly the High Ckiurt remanded the reference back to the Tribunal with a 
request to submit a Supplementary Statement of the case on the hnes indicated 
m the order dated the rsth September, 1949 The Tribunal submitted a Supple* 
mentary Statement of the case on the 8th June, 1951 

In the Supplementary Statement of the case reference ts made to clause *5 
of the conditions of the contract governing supphes made by the assessee to the 
Gotemment of India The system of payment under that clause tvas that 90 per 
cent of the price of each consignment would be pa d on proof of despatch of the 
stores from a Railway Station 01 Port m India after inspection and the balance 
of 10 per cent would be paid on receipt of the consignment in goo^ condition. 
That clause also provided 


UflJfS* otherwise agreed between the parties paymenr ibr the delivery of the Stores wBI be 
made oa submil! on orbiUa m the prescribed form in accotdancc with untniclioos gitenin tbcAc«p- 
tan« nf Tender hy cheque on a Government Treasury «v India or oa a branch of the Reserve Batk 
of India or the Impenal Bank of Ind a tramaeuDg Goveraroent busmeis. 


The assessee xised to submit bills m presenbed form and on the form used to 
write 


Kindly rem t the amount by a cheque in our favour on any Bank m Bombay 
After the submission of the bills the assessee used to receive from the Govern* 
ment cheques drawn on the Bombay branch of the Reserve Bank of India along 
with a memo staung 

The unden gned has the honour 10 forward berewitb cheque No dated u 

payment of (he b Ui noted below ■— 

Then followed a tabular statement setting out the number, date and amount of 
the cheques. On the top of the memo there was a direction that it — 

be immediately returned 10 the Controller of Supply Accounts with the acknowledgment 
form on the rei'cne duly signed and tUmped when necessary 
The acknowledgment form was thus expressed 

“The under! gned has the honour to acknowledge cheque No dated for 

Rs. in payment of the b Us noted id tbe first colunin n the reverse 

After receipt of the cheques the assessee used to indorse it in favour of Aundh 
■Jiariic, 1,14 Oga'lcwadi Brancb wbich m lU turn used to endorse them m favour 
of the Bombay Provinaal Co-operauve Bank, Ltd , Bombay The last — named 
bank cleared the cheques through the Clearing House in Bombay The Supple- 
mentary Statement of the case further records that the Aundh Bank, Ltd , used 
no credit the assessee s account on the very day the cheques sverc received from 
tbe assessee with tbe amount of the cheque less the collection charges and that 
the assessee used to credit the account of the Supply Department and make corres* 
ponding debits to the Bank s account and the Bank charges account A caie was 
sought to be made by the learned advocate for the assessee before the Tribunal 
that the cheques used to be discounted by the Aundh Bank, Ltd , presumably 
implying thereby that the assessee actually got payment m cash in Aundh This 
ease was repelled by the Tribunal which held that the Bank only allowed the assessee 
ko draw money on the secunty of the cheques but did not ducount them Our 
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attention has been dravm to the followup passage in paragraph 8 of the Supple- 
mentary Statement of the case : 

“By merely issuing a cheque to the asessce no payment as such was made hy the Govemmeot 
The payment was onlymadewhen the Govennnentsaccountm the bools of the Bank was debited” 

Paragraph 9 of the Supplementary Statement of the case thus summarises the 
Tribunal’s findings ; 

“ 9 Oa the above facts our findings are 

(j) Under the agreement with the Govemmentofltidia the assessee had undertaken totecenc 
ihe payment by cheque drawn oa a Bank m India. 

(2) The assessee company made a specific request to the Government to make payment of 
the sale proceeds by cheque drawn on a bank in Bombay 

(3) tVhen the assessee received the cheque, it did not receive the sale proceeds , it receiv ed 
the sale proceeds subject to the encashment of the cheque 

(4) The assessee s bankers alloived the assessee to draw money against the security of the 
■cheque on the very day the cheque was sent for coUeetton to die bank. 

(5) The assessee's bankers realised the payment of the cheque from the Resen e Bank of India, 
Bombay, as agents of the assessee For rendering this semcc the bank charged the usual commisnon 
■charged for collecting an outstaUon cheque 

(6) The sale proceed, were received in Bombay 

(7) The cheque was encashed on behalf of the assessee at Bombay 

(6) The profits on the sales made to the Govenunent of India vvere received by the assessee 
ID cash m Bombay ” 

The Supplementary Statement of the case concludes with the remark that both 
parties agreed to the correctness of the facts 

The mam argument advanced before us, as before the High Court, by the 
learned ad\ocate for the assessee is that the assessee received payment for the goods 
supplied b) It when it received the cheques at Aundh In other words the as- 
sessee accepted the cheques in full satisfaction and in discharge of its rtnim against 
the Government under the contracts The conclusion pressed upon us is that as the 
cheques were received at Aundh the payment was received there and consequently 
the assessee which is a non-resident Company did not receive any income, profits 
or gams in Bntish India vvilfam the meamng of section 4 (i) (a) of the Indian 
Income-Tax Act and the referred question should be answered m the negative 

The contention put forward by the Revenue is two-fold In the first place 
it is urged that the question whether the assessee accepted the cheques xmcondi- 
tionallsr aorLm. fiiII.vuisfarJinn.oCila.rJ[aimi umlrr. »he_cnnlcmJa.’S.C£infJiiriftd-hj} 
the Tribunal’s findings of facts This contention is not wholly without force 
The passage from paragraph 8 of the Supplementary Statement of the case and 
sub-paragraphs 3, 6 and 8 of paragraph 9 do tend to suggest that m the view of 
the Tribunal no pajment was made by the Govenunent by merely issuing the 
■cheques, that when the assessee received the cheques it did not receive the sale 
proceeds, that it received the sale proceeds subject to the encashment of the cheques, 
that the Bank collected the cheques in Bombay as the agent of the assessee and that 
the sale proceeds were, therefore, received m cash in Bombay But in vaevv of the 
language used m the Supplementary Statement of the case there is ample scope 
for the view that the portions referred to above do not amount to findmgs of fact 
by the Tribunal but, on the contrary, arc only inferences drawn by it from facts 
found It, Indeed the High Court was of the opinion that the Tnbunal had 
not m terms come to a finding of fact that the assessee accepted the cheques in com- 
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plete discharge of its claim for the pnce of goods supplied fay it but on a consideration 
of the facts actually found fat the Tnhunal the High Court came to the conclusion 
that the necessary inference to be drawn from those facts was that there was an 
airangement between the asscssee and the Government from which it could be 
said that the acceptance by the assessec of the cheques from the Government resulted 
in an unconditional discharge of the debt In the circumstances ne have to exa- 
mine the facts found b> the Tribunal which have a beanng on this point 

The assessee contends that on the facts found bj the Tnbunal it must be held 
that It received the cheques in full and unconditional discharge of its claims for 
the price of goods sold and delivered by it to the Government and not conditionally 
subject to reahsation That a sum of money may be received in more wavs than 
one cannot be doubted It maj be received by the transfer of coins or currency 
notes or a negotiable instrument which represents and produces cash and is treated 
as such by businessmen (See per Lord Lindley in Greskam Life Assurance Soaety v 
Bishops Reference in this connection may also be made to the decisions in Commij- 
Stoner of Income lax \ Lamesktiar Singh*, Raghunandan Prasad v Commissioner of 
Jneorre-ax* zjsd Commissioner of Income tax \ Mohtsuan Saran Stngh^ Learned 
Solicitor General does not dispute this proposition but he argues that, m the absence 
of any agreement express or impbcd, 10 the contrary, a payment by a negotiable 
instrument is always undentood to be conditional He refers us to Benjamin on 
‘Sale,* 8th Edition, p 787 msuppon of the proposition that the intention to take a 
bill m absolute pay ment for goods sold must be clearly shown, and not deduced 
from ambiguous expressions, such as that the bill was uken ‘ in payment " for 
the goods {Sttdman, \ Gooch'' and Millard v Duke of Arg^le*), or m discliaige ”■ 
{Kempv or in settlement of the pnce (Re and /fai/am*) In addi- 

tion to the above English cases referred to m Benjamin on Sale* the learned Solici- 
tor General also relies on the case of PalamappoChell^'\ Arvnachalam Clultji* where 
11 was held by the Madras High Court that the execution of a formal receipt for 
the amount covered by the bill of exchange or hundi was not sufficient to rebut 
the general presumption that the delivery of a bill of exchange or a hundi for a 
debt operated only as a conditional discharge of the debt He insists that on the 
facts of this case there is nothing from which an agreement may be implied that the 
cheques were given and received unconditionally in full discharge of the original 
contractual liabihty of the Government for the pnce of the goods supplied by tlie 
assessec Sn Kolah, on the other hand, relied on the following facts in answer to 
the conttnuons of the learned Solicitor General 

(1) that 0 ere vta, an arransrnicntliy the contract itself for pavinentby cheque (clause i5)» 

(u) that in the bihs subioitted by 1 im ihe assessee cxpresslj asted Tor payment by cheque, 

(lu) that the Government sent cheques m paym^t of the bills, 

(iv) that on receipt ot the cheques the assessec relumed the actnowledgemeot form duly 
s qned bi 4 stamped as a forr^l receipt 

(v) that the drawer of the cheques was the Gostminent of India and the drawee was the 
Reserve Bank of India for whose solycary there could be no apprrhensioo at all in thetnuid of the 
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Sn KoUh contends that the cumulaGve cfiect of these facts is clearly enough 
to establish that the cheques svere recened unconditionally as payment Learned 
Sohator-General points out that the assessee s request to pay the amount of the 
biUs by cheques carries the matter no further, for the undertaking to pa\ by cheque- 
was already there The point of the request was that the cheques should be issued 
on some Bank in Bombay The insistence on a stamped receipt in advance of pay- 
ment was, saj-s the Solicitor General, in keepmg with the usual practice of Go% em- 
ment departments Therefore, we ha\e m this case, according to the learned 
Solicitor General, nothing more than a term in the contract for pavment b> cheques 
and the status of the drau er and drawee of the cheques These tw o circumstances, 
so submits the Sobcitor General, are not sufficient to establish the fact of the accep- 
tance of the cheques as unconditional discharge He contends that in the absence 
of an express agreement it is onK when the creditor elects to take a bill or cheque 
having it in his power to obtam payment in cash that is to sa) takes a bill or 
cheque bj choice or preference instead of cash that an agreement mas 
be implied that he took it as an unconditional and absolute pa^Tnent 
of the debt (flofeinron s Httiry Rnd^ and Andnson s HiUtes* Such cases 
must he rare for the creditor is not ordinarily likely to give up the advantage 
of having a double remedy , namels one on the bill or cheque and the other on 
dishonour of the bill or cheque on the onginal cause of action He pomts out that 
in this case there is no findng of an\ special agreement m this behalf and there- 
fore, submits the learned Solicitor General the assessee must be taken to have receiv 
ed the cheques conditionallv 1 e subject to realisation The learned Solicitor- 
General concludes that, m the circumstances no pavment was received by the 
mere receipt of the cheques and that paymciu was received only when the cheques 
were cashed in Bombav and that such receipts in Bombav became immediately 
asses able to British Indian Tax under secuon 4 (i) (a) The High Court repelled 
this Ime of argument and held that the assessee received payment on the dates the 
cheques were delivered to It We find ourselves substaniiallv in agreement with this 
condusion It is to be remembered that there are four modes in w hich a contract may 
bedischaigcd namely (1) bv agreement (2) b\ performance (3) by being excused 
by law from performing it and (4) by breach In this case clause 15 of the contract 
provides how the payment of the price is to be made In short the contract itself, 
by that clause, prescribes the maimer and the time for performance by the Gov em- 
ment of its part of the contract and as the Government made the pavmenls m the 
prescribed manner, 1 e , by cheques, it fulfilled its engagement and such payment 
would under section 50 of the Indian Contract Act, operate as a discharge of the 
contract. It should also be remembered that the assessee sent his formal stamped 
l ec opts only after the receipt of the cheques and not along with the bills submitted 
by It 'tliercfore, the receipts cannot be regarded as havnng been sent m advance 
The status of the drawer and the drawee of the cheques is also a matenal considera- 
tion Finally there is no suggestion that any of the cheques was dishonoured on 
presentation \Ne, therefore, agree with Sn Kolah that the several facts relied 
on by him and alluded to above, taken cumulatively, must lead us to the conclu- 
sion that the cheques were received in complete discharge of the claim for the 
price of the goods 
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Learned Solicitor General, however, contends, on the authonty of the dea- 
sion in Kodamal v Sagomal\ that the request by the creditor to send a cheque 
does not imply an) variation of the rule that pa)Wient by a negotiable instrument 
u condiuonal on its being honoured on presentation within due time Even if 
we accept his contention that the facts referred to above are not sufficient to raise 
the implication that the cheques were accepted as payment and even if the sending 
of the cheques in terms* of clause i5or at the special request of the assessee did not 
•operate as an unconditional dischaj^ of the Government s habihty even then the 
assessee s position will be no better Vfhm u is said tha^ a payment by negotiable 
instrument is a conditional payment what is meant is that such payment is subject 
to a condition subsequent that if the negotiable instrument is dishonoured on 
presentation the creditor may consider it as waste paper and resort to his original 
demand (Stedman v Goock* It is said m Benjamin on Sale, 8th edition, page 
788 — 

The payment faVej tffect tram the delivery of the bill but « defeated by the happeamgr of the 
•eindiuon « e non payment at raatunty 

In Byles on Bills aoth edition page 23 the position is summarised pitluly as 
follows 

A cheque unless dishonoured is payment 

To the same effect are the passages to be found m Hart on Banking, 4th edition, 
Volume I, page 342 la Feltx Hadley & Co v //udly®, Byrne, J , expressed the same 
idea in the foUouing passage in his Judgment at page 682 

In ihu case I think « bat took place amounted to a conditional payment of the debt , the coodi 
tiea being that tbe cheque or bill should be duly met or honoured at tbe proper date If that be 
the tme view then I think ihepos cion s exactly as if an agreement bad been expm ly made that the 
b U or cheque should operate as payment unless defeated by d shonour or by not being met , and I 
think that that agreement is implied from giving and taking the cheques and bilU in question 
The following observations of Lord Maugham in JVtokona Cerjiorattonv Inland Revrae 
■Comntssioners*, are also apposite 

* Apart from the express tema of section 33 sulvseclion 1 a similar conclus on might be founded 
on the well known common law rules as to tbe effect of the sending of a cheque in payment of a debt, 
and in the fact that though the payment is subject to the condition subsequent that the cheque must 
be met on presentauon the date ofpayment if the cheque is duly met is the date when the cheque 
was posted 

In the case before us none of the cheques has been dishonoured on presentation 
and payment cannot therefore be said to have been defeated by the happening 
of the condition subsequent namely duhonour by non payment and that being 
so there can be no question therefore that the assessee did not receive pajment 
by the receipt of the cheques The position, therefore, is that in one view of the 
matter there was in the circumstances of this case, an implied agreement under 
which the cheques were accepted unconditionally as payment and on another 
view, even if the cheques were taken condittonaBy, the cheques not having been 
dishonoured but having been cashed the payment related back to the dates of 
the receipt of the cheques and in law the dates of payments were the dates of the 
delivery of the cheques 

On the footing then that the assessee received pa)'mcnt as soon as the cheques 
were delivered to it the question sbU remains as to when and where the assessee 
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received such payment The answer is obvious, says the assessce, namely, that 
3t received payment m Aundh where the cheques were delivered to it The learned 
Solicitor General, however, contests that argument According to huu the cheques 
were delivered to the assessee as soon as diey were posted The rejoinder of the 
assessee is two fold In the first place it is said that this is an entirely new question 
of law which was never raised or argued before the Tribunal and was not dealt 
with by It and, therefore, cannot be said to arise out of the Tnbunal s Order and 
conscqu^tly the Court has no junsdicUon, while exercising its advisofy jurisdiction 
Tinder section 66 of the Indian Income Tax Act, to penmt such a new question of 
law to be raised at this stage Learned Counsel for the assessee relies on the cases 
of Commissioner of Excess Projils Tax, West Bengal v Jeewanlal, Ltd Ckainrup Sam' 
pairam v Commissioner of Income Tax, West Bengal^, Allahabad Bank, Ltd v Com 
missioner of Income Tax, West Bengal^, Mohan Lai Hiralal v Commissioner of Income Tax, 
CP and Btror^ Hira Mtlb, Ltd fCawrporev T« Officer, CoRin^ors®, while 

the learned Solicitor General refers us to the decision in Madan Lai Dkamidharka 
V Commissioner of Income Tax, Bombay Cily^ and Commissioner of Income-Tax, Delhi, v 
Punjab Pfattanal Bank, Ltd ’ In the view we have taken it is not necessary for us, 
on this occasion, to express any opinion on the larger question as to the scope, 
meaning and import of the words “ any question of law arising out of” the Tn 
hunal’s Order on the interpretauon of which there exists a wide divergence of 
judicial opinion It should be noted that this is not a case where the Tnbunal 
having refused to refer a question of law an appheauon was made to the High 
Court to exercise its jurisdiction under sub section (2) of section 66 Here the 
Tnbunal in exercise of its powers under sub section (i) of that section did refer 
a question of law to the High Court Nobody at any tune contended and even 
now It IS not suggested before us that the question of law referred to the High Court 
did not arise out of the Tribunal’s Order or had not been properly referred to the 
High Court A question of law arising out of its order having thus been properly 
referred by the Tnbunal under sub section (1) the High Court had to deal with 
and answer it in exercise of its jurisdiction under sub section (5) In support of 
Its contention that the question should be answered in the affirmative the Reienue 
advanced the argument, based on certain facts, that the cheques had been accepted 
only conditionally and, therefore, there was no payment until the cheques had 
been cashed and the cheques having been cashed m Bombay the payment must 
be regarded as having been received m Bombay That argument did not find 
lavour with theTligh Court and that 'being fhe position the "Revenue sought to 
raise before the High Court, as it does before us, an alternative argument, also 
based on facts, that the cheques having at the request of the assessee, been posted 
at Delhi, the mete posting of the cheques in such circumstances operated as pay- 
ment in Delhi Here no new question of law is sought to be raised The question 
of law still IS whether on the facts of this case, income, profits and gams m respect 
of sales made to the Government of India svas received m British India witlun the 
mcamng of section 4 (i) (a) of the Act The argument is that as the cheques 
were posted at Delhi at the request of the assessee payment was received by it m 


I (195O 30 ITR 39 ai 47 5 (iw®! 14 ITJt 417 

a (» 95 «) so ITR 484 at 493 496 6 (194B) 16 ITJt 227 at 232 

3 (»952) -I ITJt 169 7 Ii959)a«ITR 526 

4 0952) 22 ITJt 448 




TBE SUPKEMB COORT JOXIRNAU 


530 


/ {VoL.XVIf 


BriUsli India It is said that although the language in ^shidi the question has been 
framed is Miade enough to include this branch of the argument, the question 
should, nevertheless, be read as circutnscnbed by the facts on which the Trfljunal’s 
decision was made and should not be regarded as at large This suggestion means 
that the question must be read as limited oiil> to those facts on which alone rthance- 
was placed in support of the argument actually advanced before the Tribunal 
and on whidi the Tribunal s decision was friunded, leaving out all other facts appear- 
ing on the record and e\ en referred to m the Tribunal s Order and the Statements 
of the case There is no warrant for such suggestion The language of the quesUon 
clearly indicates that the question of law has to be determined on the facts of this 
case ’ To accede to the contention of the assessee wnll m\ oh e the undue cuttir^ 
down of the scope of tlie question b^ altcrmg its language Scemg that the High 
Court permitted this argument to be advanced before them we are not prepared 
to shut it out. 

Sn Kolah then contends that the requisite facts on which this branch of the 
argument tna> be based are not to be found in the Order of the Tribunal and the 
statements of the case and therefore the argument should not be entertained. 
There would have been considerable force in this contention if the facts necessary 
to support the new argument advanced bv the Re\tnue were not on tlie record. 
But such IS not the case here as will be presently shown The High Court conceded 
that if the assessee had requested the Co\ eminent to send the cheques by post then 
It would have made the post ofhee its agent and m Uiat event the postmg of the 
cheques b\ the Government at Delhi would have been dehvery of the cheques 
to the assessee m Dellu The High Court, however, held that there was no 
finding by the Tribunal that in pomt of fact the assessee had ever requested t!ie 
Government to send the cheques by post and that that being the posiuon it could 
not be said that the cheques had been delivered to the assessee in Delhi Iti our 
opinion, for reasons to be presentlv stated tins pan of the decision of the High 
Court cannot be supported on facts and its conclusion cannot be sustained in law 

Turning to the Order of the Tribunal we find tlie following passages 

piymenti for ihr f:oodi suppl M were made l>j tt>e<tues dravu by tbe Gtnenuaetit depart— 
meet ai Delhi on ihe Resen-e Banb of India Dombay Brancb The chequei were rece led t*y the 
assessee Corapany m uj tj€&te in Avu dh Sole 

The finding of fact recorded in the first statement of the case also comprises the 
following (ifltfr nfia) 

These cheijoei «ere rfceiNcd by ihe assessee Compari) at its oSce m Aundb State by pcsl**- 
TbAfeA-aigtStrcvm-pantgra^^tjS ilie ^ropjAwietfcarj &ant2nwfi tac® 

is thus recorded 

' 3 The assessee Company used to submit the b Ib and On tbe form of Ihe biU it used to v-nte 
* Kindly remit the ainounl by a cheque ib our fas out on aa> banh in Bombay ’ 

The quesuon for our consideration u as to what, on the legal principles laid, 
down injudicial decisions, these findings of fact amount to 

In \ RickfU^, the creditor carrying oir business as milliner m Bond 

Street wrote to one of the custoroen who resided in Suffolk saying “ the fav our of a 
cheque wiihm a week will oblige * The customer upon such request sent a dicque 
for the amount by post The cheque was stolen in the transit and was paid by the 
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Bank to the thief It %vt 11 be noted that there was no cicpress request to send the 
cheque by post, but ne%-erthelcss it ivas held diat the ^ending of the cheque by post 
was payment. On appeal the Court of appeal upheld the trial Court and obsers'cd 

‘ An opres request to seed through the post was not necesarr If wfcat tte plamti^ said 
asaounted to a request to said the cheque by the post, then there svas pavraent. To answer that 
question the exutin; orcusstances must be looLed at. A miSiner m London wrote to a laay in 
SuSoIk ashing for a cheipje. Did that letter reasonably lead the lady to suppose and did she su ppose 
that she might send the cheque bv post* She could not suppose that she vras to end a messenger 
vnthitorcomeuptoLondonherself Theooly reasonable and p roper measung to be attached to it 
whatever Madame PhiHipe might have mtaidcd t "as that she was to send the cheque by pest, ^-be 
therefore, reasonably believed that she was invited to *a!d faa’ cheque bv post and she did what 
she was ashed to do ConsequenUy what ^e did amounted to pa^rsent 
In nuarUid \ The Greet ^orthim Asixi^ Co *, the directors bv then- Report 
Tecommended (a) the declaration of dividend at certain rates and (B) the despatch 
^f dividend warrants bi post. At the half \eaiK general meeting the Shareholders 
passed a resolution that dmdends be declared at certam altered rates but «aid 
nothing about ^ending the same by post Dividend ivarrants were sent to a «tock 
bolder by post but it was lost m the post- Bras J , held that m the draimstance^ 
there was a request bs the Stock hoder to the Compans to pas the amount due to 
him by means of a svarrant sent by pO'U The care of Baduche -irdut LrJ Soda 
Tcini^ Basle Cf’-eimeai U oris* was concerned svth a Ssstss <elJer who svas aAed to 
send the goods by post to England sshich he did The good» were manufactured 
according to an urvenaon proteaed bs an Englnh Patent. The question sv3» as 
to who brought the goods to England so as to be liable to an action for mfrmge> 
xnent. It was held that the Post Office was the agent of the English busxr and 
therefore, the Swtss seller could not be sued After sutmg that the seller had 
-«ent the goods m pursuance of the order from the buyer to a parocuiar named 
•earner namels the post office sshich l> after all onls a earner of parcels like ans 
other earner. Lord Kalsbury at p 204 said 

** It 15 aot necessar) that the auTicr ihould bas-e beco named If aceoriicg to the o*dtearY 
course of delivers the earner svould be the jierma who s o Jd rectis e it that woUd be just as good 
forthe p lipase of the aigumeut, as if the earner bad been actualh named but '« have not to cocs 
der that quesuoa h*te because the earner »s named Then for v hat r-asoa am 1 to depart fratn the 
-wtD hntjwnaad recofuisedpnnapte of law that under these circumsiaau wfcoi gcods arc delivered 
by the order of the buyer to a named carrier fnxn that nJosiml the goods \j« m the buver * ” 
The decision in Cemifrt Zrjfcrif* u \cry important for our purpose in that it 
explains the meaning and implication of the wxird remit which ts the irerd 
'iiesLhj 'hit, ursississ. 'ihm.*! o^jsied. 'fir ♦•i, tjh 

the amount b% cheque. There was m that case no express reference to the po«t 
office at all Said Lord Hcrschell at p 330 

*•1 caauot doubt that the word remit there means lb* and nothing bevco”* ihi'i — that the 
banhpeet bilj, when obtaired m favour of the plai..tiS shoOd be seat in the oHicary «j ne a_d 
ibe ordinary laa. rer n «*• eh such doevareats are sent b Cotamei-ial men cameK bv w~n.l a_d 
that as soon as that had been dan ad ©bl gaiion and all ltabu.tv of the defendant ceased I thmL 
It ts impoo b e on these wo~d, to roam ju-i that ih«« v -as ^ ©b jauot a-d a h_bC tv eexarber i 
upoQ birr, until those baalt post bu-s had reached the bards of tie m Ecy _i»d ” 

In \fi Arf Krrjpr V NcnttrA Lt-cn Lsf Insvrar e Soaetj Ltd* the defend-nts 
sent a wntten nouce to the plairoff stati-g that the sum of £ 48-3-8 which would 
shonlv becoire due «hoald be paid at their ofTce and a.kmg th“ pLantiff when 
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renutting ” to return the nouce There was no express request to send the amount 
by post °Bailhache,J , held that by the use of the word “ remitung” the defendants 
had impliedly authorised the pUintifl’ to pay them by sending the money through 
the post in the ordinary ivay m which money was remitted by post, but that it was 
not usual to send so large a sum in Treasury notes by post. Apart from the im- 
propnety of sending a large amount la Treasury notes by post, this case does support 
the view that the request by the creditor “ to remit ” the amount due, without 
more, is tantamount to a request to send the amount by post This decision was 
upheld by the Court of Appeal On the other hand if there be no express or imphed 
request by the creditor to send the amount by post the mere postmg of a hundi 
duly endorsed m favour of the addressee does not operate as delivery of the hundi 
to the addressee so as to pass the tide m the hundi to the addressee, for the post 
office m such circumstances does not become the agent of the addressee The case 
of Thorappav Umedmalji^, is an mstance on this pomt In the case of Ex parU CoU^ 
also there was no request by the addressee to send the bills by post The result 
of the vanous judiaal decisions are summarised m Benjamm on Sale, 8th edition, 
'pages 769 771 and in Chalmer s Bills of Exchange 12th edition, pages 51-52 

A good deal of stress is laid by Sn Kolah on what he say s is the basic difference 
between the postal regulations m England and those m India and he insists that 
the English decisions laying down the effect of sending cheques by post should 
not be ngidlv followed here He pomts out that in England the sender of the 
cheques has no tight to reclaim the same after it is posted, and that, accordingly^ 
immediately upon the posung of the cheques the post office becomes irrevocably 
the agent of the addressee and that, therefore, the delivery of the cheque to the 
post office IS, m English Law, delivery to the addressee But that, Sn Kolah main- 
tains, 15 not the position under the Indian Post Office Act, 1898 IN'e have been 
taken through the different sections of that Act and the rules made thereunder and 
Sn Kolah contends that under the Indian Law the sender has the right to reclaim 
the letter until it is actually delivered to the addressee, and, therefore, until that 
lime the post office remains the agent of the sender and consequently the posting 
of a cheque cannot in India be regarded as dchvery of the cheque to the addressee. 
^Vc may, however, point out that this right of the sender, on which so much stress 
and importance are laid by the learned Advocate, is by no means an absolute 
nght, for It IS left entirely to the authontics to decide whether a letter once posted 
should be returned to tlie sender This very narrow and qualified nght can hardly 
be regarded as hanging about a position so different from that prevailing in England 
as to make the English decisions wholly inapplicable It may also be mentioned that 
m spite of such contention the English decisions have been adopted by the Courts in 
India, eg Thoreppa v Umdmalji^ and Iht Indian CoUon Companjr, Lid v Han 
Poonjoo* It IS, hovievcr, not necessary to pursue this line of reasoning any further 
for the prmciplcs underlying the English decision are dearly consonant with the 
provuions of the Indian Law There can be no doubt that as between the sender 
and the addressee it is the request of the addressee that the cheque be sent by post 
that makes the post office the agent of the addressee After such request the addressee 
cannot be heard to say that the post office was not his agent and, therefore the loss 
of the cheque m transit must fall on the sender on the specious plea that the sender 
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basing tfae ver^ Lmited nght to reclaim the cheque under the Post OEEce Act, 
i8g8, the Post Office ssas his agent, \>hen m fact there ssas no such reclamation 
or course if there be no such request, caress or implied then the deln-ers of the 
letter or the cheque to the post office u delivery to the agent of the sender himself 
Apart from thu prmaple of agencs there is another principle sshich makes the 
delivery of the cheque to the post office at the request of the addressee a deh\-ery 
to him and that is that b\ postmg the cheque in pursuance of the request of the 
creditor the debtor performs hia obligation m tfre manner prescribed and sanctioned 
by the creditor and therebs discharges the contract such perfonnance (see 
section 50 of the Indian Contract Act and illustration (d) thereto) 

Sn Kolah points out that vhen the Indian Contract Act, 1872, tvas passed, 
the Indian Post Office Act, t866, was in force He has taken us through the reic 
A’ant prOATSions of that old Act and he points out that tho»e ptwisions is-erc quite 
different from those of the present Act. According to him lUustration (d) to section 
50 of the Indian Contract Act must, after the passing of the Act of 1 8g8, be taken 
to have become mappropnate, obsolete and incorrect. \S c do not think that there 
IS any basic difference betw een the ti\o Acte in respect of the matter under discussion. 
It does not appear to us that the Act of 1898 enlarges the right of the sender to 
reclaim the postal article to such an extent as to nuUiTj illustration (d) or otherwise 
to affect the avxU known general pnnapte that a contractual obligation u ois* 
charged b> the perfonnance of the engagement or promise in the manner pres* 
crib^ or sanctioned b> the promisee 

Applying the abo\-c pnnaples to the facts found b> the Tribunal the posinoa 
appears to be this The engagement of the Government was to make payment 
by cheques. The cheques were drawn in Delhi and received by the assesee m 
Aundh by post According to the coune of business usage in general to which, 
as part of the surrounding qicumstances attention has to be paid under the autho* 
nties ated above the parties must have intended that the cheques should be sent 
by post which is the usual and normal agcnc> for transmission of such aruclcs and 
according to the Tnbunals findings they '\ere in fact received by the asscsee fay 
post Apart from the implication of an agreement arising from such busmess 
usage the assessce expressly requested the Government to remit *’ the amoimts 
of the bills by cheques This, on the authonues cited above cicarlv amounted 
in effect to an express request by the assessce to send the cheques b\ post The 
Govxmmcnt did act according to such request and posted the cheques m Delhi 
It can scarcely be suggested with any semblance of reasonable plausibility that 
cheques drawn m Delhi and acttiallv received bv post m Aundh would m ih* nonnal 
course of business be posted in some place outside Bnush India This posting 
m Delhi, in law amounted to payment m Delht. In this view of the matter the 
referred quesUon should with respect have been answered bv the High Court 
m the afSnnativ e. e, therefore allow the appeal and answer the question accord 

ingly In view of the fact that the appellant has failed m the mam argument 
but has succeeded on a new one we think no order should be made as to costs except 
that each party should bear and pay his or its own costs before us as well as bclbre 
the High Court. 

Agent for appellant R ff Dkt^-er ft G H Rcjad’-j^ksf-c 


cU X(d 



-534 


the supreme COtlST JOIJRNAL. 


[VoL XVII 


SUPREME CXJUR^ OF INDIA 
(Ongmal Jurisdiction ) 

Present — B K Mukherjea, S R Das, N H Bhagwatt, B Jagannadila- 
DAS AND T L Venkatarama Ayyar 

M K Gopalan and another Petitionefs* 

The State of Madhya Pradesh Respondent. 

Cnmtnal I^ondm Cait (Vo/’ 1898) vtlteti \i^—Appju\Ssntnt of Spinal hlagMUaie xmAet—IS dxsenmx 
jtaloiy and hit by ArlisU n of the ConstiUU m of IiiAa — Sanelton to pres rute under section IQJ {i). 

Criminal Procedure Code (Vo/ 1898) — Essenbals—tJ shoald speafy the Cevtl before uhch trial isjo be held 

Where the Special Magutrate under secUon *4 of the Cncainal Procedure Code has to try the 
-case entirely unoet the normal protedure, and no special procedure is to be adopted there is no ques 
tion of any discnounation faeUAcen persons viho base committed similar offences The Ian is riot 
theceTore hit by Article 14 of the Constitution 

Though the sanction given under section 197 (a) does not disclose that »U the facts constituting 
the offences to be charged were placed before the sanctioning authority and the sanction does not 
state the ume or place of the ocoinenccor the transactions uavolvcd in u or the persons with whom 
the offences were committed, the lacuna if any can be remedied in the course of the trial by specific 
evidence in that behalf 

Under sub section (3} of section 197 of the Crinunal Procedure Code the sanctioning Gov eminent 
may ipecifv a Court for ^e trial of the case but is not bound to do so When it does not choose to 
specify the Coutv the tnal u subject to the operation of the other ptovisioos of the Code But 
even when it chooses to exercise the power of specifying (he Court before which trial is to be held, 
lueh tpeeification of the Court does not touch the question as to who is the person to function m such 
Court before which the tnal is to take place That is a natter suit left to be exercised by the Provin 
cial Govemmenc of the area where the trial is to take place and such Government may appoint 
a Special Magistrate There is no warrant for ircatiag the word * Court inst b-srction '2) ofiretion 
197 as being the same as a person in sub-section (1) ofsecuon 14 of the Cnrrunal Procedure Code 
Petition under Arucle 39 of the Constitution for the enforcement of funda* 
mental rights 

A* C ChalUrjee, Senior Advocate (J B Dadaehanjt and Rajmder Narain, Advo- 
cates, with hint) for Peuuonens 

A' V Tambe and / JV Shroff, Advocates, for Respondent 
The Judgment of the Court was debvered by 

JagarmadhaJas, J — ^This is a peution under Article 32 of the Constitution 
and IS presented to this Court under the following circumstances Petitioner 
No 1 before us was an Agricultural Demonstrator of the Government of Madras 
and was employed as an Assistant Marketing Officer in Central Provinces and 
Berar for the purchase and movement of blackgram and other grains on behalf 
of the Madras Government He, as well as the second petitioner and 44 others 
arc under prosecution before K L Pandey, a Special Magistrate of Nigpur, 
Madhy a Pradesh in Case No 1 of 1949, pending before him on charges of cheating, 
attempt to commit cheating, criminal breach of trust and criminal conspiracy 
(ir, for offences punishable under section 420 read with section 120 Bor 109, 
Indian Penal Code, section 409 and section 409 read with section 120 B, Indian 
Penal Code), and the allegauon is that by reason of the acts committed b> the 

accused, the Government ofMadrashad to incur an expcnditureofRs 337,140 to-o 

in excess of the amount due The Speaal Magistrate before whom the case isViow 
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pending ^vas appointed by the Madhya Pradesh Government under section 14 
of the Cnmmal Procedure Code, and as the first petitioner is-as a servant of thq 
Government of Madras, the prosecution against him has been initiated by sanction 
given by the Government of Madras under sectron. 197 (i) of the Criminal Procedure 
Code. 

The vahdity of the prosecution is challenged on various grounds and the 
present peation is for quashing the proceedings on the ground of their in\alidit> 
The three mam pomts taken before us are (t) Section 14 of the Cnmmal Procedure 
Code, m so far as it authorises the Promnaal Government to confer upon am per:on 
mil or any of the powers conferred or confeirable b\ or under the Code on a Ma'^is- 
trate of the first, second or third class m respect of particular cases and thereby to 
-constitute a Special Magistrate for the tnal of an mdividual case, violates theguaran- 
tee under Article 14 of the Gonsutuuon 2) The sancuon given under section 
197 (i) of the Cnimnal Procedure Code for the pro ccuuon as against the first peu- 
tioner IS mvalid, masmucli as the order of the Madras Government granting the 
-sancuon does not disclose that all the facts consutuung the offences to be charged 
were placed before the sancuomng authontv , nor docs the sanction state the tim^ 
or place of the occurrence or Uic transacoons involved in it, or the pct«oos with 
whom the offences were committed This contention is raised relvnng on the Pnvy 
Council case m GohifcAflAd Z)xar/(n/tu Morarlax The htng^ (j) Ev cn if the <ancUon 
under section 197 (1) of the Criminal Procedure Code is valid it is for the verv 
Government which accords the sancuon to specifv aUo ihe Court before vshjch the 
tnal is to be held under" secuon 197 (2), and m the absence of an) such specificauon 
by the said Government, die pov\er under secuon 14 of ihe Cnmmal Procedure 
Code of appointing a Speaal Magistrate for the tnal of ihc ca>e cannot be e«rciset^ 
hv the Madhya Pradesh Government 

These pomts mav now lie dealt with smaum In support of the objecuon 
raised under Arucle 14 of the Consuiuoon reliance is placed on the decision of 
this Court m iniiar lit Sa^^cTs ease* That decision howev’er, applies onlv 
to a case where on the allotment of an individual case to a speual court autho- 
rised to conduct the tnal by a procedure substanually different from the nonnal 
procedure, discnmmauon anses as bctvi'ecn persons who have committed similar 
offences by one or more out of them bemg subjected to a procedure, which is materi- 
ally different from the normal procedure and prcjudicmg them thereby In the 
i-Ae- .Spema’ avnA".- jwAisw -v Ahr- ftssir.as'isvc- 

Code has to try the case ennrely under the normal procedure and no discnmmaUon 
of the kind contemplated by the decision m Amtar A(i Sariar s rase* and the other 
cases following it, arises here A law vesting discreUon m an authority under such 
circumstances cannot be said to be discnnunatorv as such, and is therefore not hit 
by ArUcle 14 of the Consntuuon There is, therefore no substance in this con- 
tenUon 

As regards the second ground whitb is put forward on the authority of the 
Pnvy Council case of Gokukhand Duarhadas \fcTaila \ The King'^, it is admitted 
that the tnal has not yet commenced The Pnvy Council itself m the case men-. 
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tjoncd above has recogiuscd that *e lacuna, if any, in the sancUon of the kind 
contemplated by that decision can be remed&d in the course of the trial specific 
CNadcnce in that behalf Learned counsd for the State, without concWing the 
objection raised, has menuoned to us that evidence in that behalf will be given 
at the trial It is, therefore, unnecessary to decide the point whether or not the 
sanction, as it is, and wthout such evidence, k invahd 

It IS the third point that has been somewhat senously pressed before us The 
contention of learned counsel for the petitioners is based on sub-section {2) of section 
ipy of the Criminal Procedure Code, which runs as follows : 

Tbe Governot^eneral or Governor, as the case may be, cjctfcising bis individual judgment 
may detemune the person by whom the manner myrbicb the offence of offences for which, the 
prosecution of such Judge Magistrate, or pubbe servant is to be conducted and iru^ ^ 

Court htjott V<t (riel u to ie htlJ 

The argument is that it is for the very Government which sanctioned the prose- 
cution under secuon 197 (i) to specify the court before which the trial ts to be 
held and no other, and that consequently, in a case to which section 197 (i) applies, 
the exercise of any power under secuon 14 u excluded It is said that though the 
excrosc of the power under secuon 197 (2) in so far as it relates to specificauon 
of tbe court IS concerned 15 discreuonary and optional, but if m an individual case, 
that power is not exercised, it must be taken that the appropriate Government 
did not feel called upon to allot the case to any special court, and that, therefore, 
Such allotment by another Government under secuon 14 would affect or nullify 
the power of the appropnate Government under secuon 197 (2) It u also sugges 
ted that such dual exercise of the power by two Governments would be contrary 
to the policy underlying secuon 197 whidi is for the protection of the public servant 
concerned, by mterposmg the sancuon of the Government between the accuser 
and Its servants of the categories specified therein This argument is far fetched 
In the fint instance, there is no reason to think that secuon 197 (a) is inspired by 
any policy of protecuon of the concerned pubbe servart, as section 197 (t) is. 
There can be no quesuon of protecuon involved by an accused being tned by one 
court rather than by another at the choice of the Government. The power under 
secUon 197 (q) appears to be vested in the appropriate Government for bemg 
exercised, on grounds of convenience, or the complexity or gravity of the case or 
other relevant considerations The argument as to the imphcaUon of non exercise 
of the power by the appropriate Govcrnmcni under secUon 197 (2) is also untenable. 
The power to specify a court for tnal in such cases is a permissive power, and there 
can be no such imphcaUon, as is contended for, arising from the non exercise of 
tfie power 

This entire argument, however, is based on a misconcepuon of the respective 
scopes of the powers under secUon 197 (2) and section 14 The one relates to the 
“ court " and the other to the " person ” Under sub secUon (2) of section 197, 
the sanctioning Government may specify a court for the trial of the case but is not 
bound to do so When it does not choose to specify the court, the tnal is subject 
10 the operation of the other provuions of the Code But even when it chooses 
to exercise theyower of specifying the court before which the tnal is to be held, 
such spcaficaUoVi of the court does not toudi the question as to who is the person 
to funcuon m su^ court before which the tnal is »o uke place That is a matter 
still left to be exercised by the Provmoal Government of the area where the tnal 
IS to lake place The argument of learned counsel proceeds on treating the word 
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“ court *’ in sub-scction (2) of section 197 as being the same as a “ person ” in sub- 
section (i) of section 14, for svhich there is no Vi-arrant There is accordingly no 
substance in this contention 

In addition to the above three points, learned counsel for the petitioners 
has also raised a further pomt that in the present case Shn K L Pandey who was 
first appointed as a Special Magistrate for the trial of the case, and to whose file 
On such appomtment this case was transferred, was later on appointed as acting 
Sessions Judge for some time and ceased to have this case before him He reverted 
back from his position as actmg Sessions Judge to his original post The point 
taken is that without a fresh notification appointing him as Special Magistrate 
and transferring the case to him as such, he caimot be said to be seized of this case 
as Special Magistrate Here again, learned counsel for the State informs us, 
without concedmg the pomt so taken, that he is prepared to advue the Government 
to issue the necessary notification and have the case transferred In view of that 
statement, it is unnecessary to pronounce on the objection $0 raised 

In the result, all the pomts raised on behalf of the petitioners fad, and this 
peuuon must be dismissed 

It u desirable to observe that the quesuons above dealt with, appear to have 
been raised before the High Court at previous stages by means of appheauona under 
Article 226 and decided against No appeab to this Court have been taken against 
the orders therein Nothing that we have said u mtended to be a pronouncement 
as to the correctness or otherssnse of those orders, nor to encourage the practice 
of direct approach to thu Court (except for good reasons) m matters which have 
been taken to the High Court and found against, vnthout obtaining leave to appeal 
therefrom 

- - ' Petition diimused 

SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction ) 

Present — Meiirciiand Makajan, C J , Vivtan Bose and Ghulam Hasan , 

JJ- 

Biswabhusan Naik Appellant* 

V 

The State of Onssa Rupondent 

Prntnho* cf Comptian 4ct {II tj igp) snttan ^—Offeaas atier — Sencl^n Ir preieca.f—1/fIoji.'J tf 
It fttUedsTform •f nt cut ui rufeettf ahui it — PresioTiptitm uidersicl^n 5 (a)— 

Chtrgt eai ianetisn^—Alsence tf patticalm in — E£tct 

It u not neeeoarj Tor the Mnc ion under the Prevention oTComipuon Act to be in an' particular 
form. Of in wnung or for it to set out the facts in respect of '»bich it is given When facts are not set 
out in the sancuon, proof has to be given efnoub that sanction was given »n respect of the facts coniti- 
tubag the offence charged, but an omission to do so u not fatal so locg as the facts can be, and are, 
preved in some other way 

la a prosecution for an offence under section 5 (1) (a) the Prevenuonof Conupuon Act what 
the prosecuuoQ has to do u to show that the accused, or some person on bu behalf is in possession of 
pecuniary roourees or property disprpportionstc u> his known sources of inceme and for which the 
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accused cannot satisfactofily account Once that is established then the CourtTias to presume unless 
the contrary is proved, that the accused n gmity of the new offence created hy secUon 5, namely 
cnmmal misconduct in the discharge of b« official doty Once the explanaUon of the accused is 
rejected as unsatisfactory, secuon 5 (3) ofthe Actu at once attracted and the Courtis hound topresome 
(the word used in the secuon is ‘ shall ’ and not ‘ may ”) that the accused was guilty under secUon 
5 (a), especially as this part of the secUmi go« on to say “ and his convicuon therefor shall not be 
jnvahd by reason only that it is based soldy on suA presumpuon ' 

The offence under secuons (i) (a) does not consist of tndiV’dual acts of bnbe taking as m section 
161 of the Indian Penal Code but w of a general character Individual instances may he useful to 
prove the general averment in particular cases Imt it is by no means necessary because of thepresump- 
tioa which section 5 (3) requires the Court to dravv Kopartictdais peed to set out in the Aaige or 
the sancuon m such a case 


On Appeal under Article 134 (1) (c) from the Judgment and Order, dated the 
19th February, 1952, of the High Court of Onssa at Cuttack in Criminal Appeal 
No 66 of 1950, arising out of the Judgment and Order, dated the 19th September, 
1950, of the Court of the Additional Sessions Judge, Cuttack Dhenkanal, Cuttack, 
jn Sessions Trial No 9-C of 1950 

\ur-ud Dm Ahmed R Patnaik md R C Profurf, Advocates for Appellant 


R Canopathji lyr, for Respondent 

The Judgment of the Court was delivered by 

Bott J— The appellant was an Inspector of Factories under the Gotem- 
ment of Onssa It was a part of his duty to inspect factories and mills m the State 
of Onssa He toured the disincis of Koraput and Balasore from i8th August, 
1948 to 27th August, 1948 and from sgih September, 1948 to 30th October, 1948, 
respectively The prosecution case is that he collected bribes from persons connec* 
ted with some of the mills he inspected m those districts It u said that he Used 
to threaten to close their milts and impose other penalnes for alleged defects unless 
they paid him a bribe 

On 3rd October, 1948, he was camping at the Dak Bu^galo^^ at Basta m the 
Balasore district Because of information received against him his person and 
belongings were searched on that day and a sum of Rs 3,148 was recovered from 
him consisting of Rs 450 paid at the lime as a trap and ^ 2,698 alread> m his 
possession He was arrested on the spot but was later released on bad 

Departmental and other proceedings were taken against him and ne was 
eventually brought to trial on 29th March, 1950 and charged under section 5 (2) of 
the Prevention of Corruption Act (II of 1947) for cnmmal misconduct in the shape 
of habitually accepting illegal gratification He was also separately chaiged and 
separately prosecuted under section 161 of the Indian Penal Code for three speci- 
fic offences ofbnbe taking but we are not concerned here with that as he was acquit- 
ted on all three counts His conviction here is under section 5 (2) alone The 
trial Court sentenced him to rigorous imprisonment for four years and a fine of 
Rs 5,000 The High Court upheld the conviction on appeal but reduced the 
sentence to two years and a fine of Rs 3,000 

The accused applied for a certificate to appeal under Article 134 (i) (c) on 
three pomu The High Court held that two of them were not of sufficient import- 
ance to justify the issue of a ceruficate particularly as one ofthe two was covered 
by the principle laid down by this Court But it granted leave on all three as it 
considered that the first pomt was of importance The pomU were formulated 
csfollows 
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"(i) whether the view of this Court as to the requirement of sanction in a case of this lard and 
the interpretation of Morarka s ease^, adopted by this Ckiurt in its judgment arc correct , 

(u) whether the interpretation of this Ccnirt relating to the requirements as to the corroboration 
of an accomplice witness in a bribery case with tdettnce to the latest unreported case of the Supreme 
Court which has been referred to in the judgment and which has since been reported in Kmeshwar v* 
Stale Iff Rajasthan* is correct , 

and 

^in) whether the law as propounded by dm decmoalnow sought to be appealed against with 
reference to the considerations that arise in judging the presumptions under section 5 (31 of the 
Prevention of Corruption Act is correct 

The first point anses in this way Four kinds of ciunmal misconduct are set 
out m section 5 of the Prevention of Corruption Act They are enumerated in 
clauses (0), (6), (e) and (d) of sub-section (i) The sanction is genetal and does 
not specify which of these four offences was meant. It runs as follows 
“ Government of Orissa 

Commerce and Labour Department 
Order No 45dl/Com , dated 3rd November 1348 
In pursuance of section 6 of the Prei'cntioo of Comipboa Act 1947 (II 011947;, the Governor 
of Orissa IS hereby pleased to accord sanction for prmecution of Sn B B Nayak Inspector op 
Factories, Onssa emp’oyed in connection wuh the afibirs of ihe Prewince under sub-section (a) of 
jection 5 of the said Act 

a Nature of offence committed 

Cnminal misconduct in discharge of official duty 

By order of the Governor 
Sd I V Ramanatban, 
Secretary to Govemintfnt 

It was contended that the Privy Council held in Gohslchand Dwarkadas Morarka 
s The King'- that such a -sancuon is invahd The High Court rejected this argu- 
ment We agree ivith the High Court 

The passage of the Pnvy Council judgment on which rehance is placed u as 
follows i 

•“ In their Lordship 8 view, in order to comply with the provisions of clause 2311 must be proved 
that the sanction was given in respect of the facts consucutmg the offence charged It is plainly desi 
rable that the facts should be referred to on the face of the sanction, but ihislis not ^entlat'sincc 
clause 83 docs not requite the sanction to be 10 any particular form nor even to be in v, tiling But 
if the facts constituting the offence charged arc not known on the face of the sanction, the prosecution 
must prove by extraneous evidence that those facts were placed before the sancuoning authority ’ 
The judgment of the Judicial Committee relates to clause 23 of the Cotton 
Cloth and Yam (Control) Order, 1943, but the principles apply here It is no 
more necessary for the sanction under the Prevention of Corruption Act to be in 
any particular form, or in wnting or for it to set out the facts in respect of which 
It IS gi\en than it was under clause 23 of the Order which their Lordships were 
considcnng The desirability of such a course is obvnous because when the fact? 
arc not set out in the sanction proof has to be gi\en aliunde that sanction ^vas given 
in respect of the facts constituting^ the oBence charged, but an omission to do so" 
rt not fatal so long as the facts tan be, and are, proved in some other wav 

The liigh Court finds that the facts to which ll c sanction relates were duly 
placid before the proper sanctioning authority We need not consider the evidence 
about telephone calls and the hke because the letter -of theiDistnct Magistrate 
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asking for sancuon (Exhibit 25) is enough to show the facts on which the sanction 
IS based It is m these terms 

“ I have the honour to report that B B Nayak Inspector of Factories Orissa, m the course 
of his visit to this dxstr et had hcen vis ting certain mills and on information received by me that he 
had been collecting heavy lums as illegal gratification from the Manager or Proprietor of Mills under 
threat of mischief to the mill ovenen it was arranged to verify the truth of this mformation by handing 
o ‘^r’ three hundred rupee notes marked with my m presence of the Superintendent of Police 

and two other respectable gentlemen and xmllowncrs on the evening of the and October 1948 
On the 3rd October the Factory Inspector having actually received the illegal gratification ofRs 450 
wh eh rum included the three marked hundred rupee notes the Prosecuting Inspector seized the 
marked notes along with a further heavy rum of Rs a 698 from his possess on 


Under sec jon 6 0 the Prevention of Corruptioii Act 1947 the accused being a public servant m the 
employ of the Provincial Government the sanction of the Froviscial Government is necessarv 
pno* to taking cognisance of an offence under section 161 Indian Penal Code or sub section (3) of 
section 5 of the Act 

A sanction based on the facts set out m this letter, namely the information 
received about the coUection of heavy sums as bribes and the finding of Rs 2,698 
in his possession would be suffiaent to validate the present prosecution It is evident 
from this letter and from the other evidence that the facts placed before the Govern* 
ment could only relate to offences under section j6i of the Indian Penal Code 
and clause (a) of section 5 (i) of the Prevention of Corruption Act They could 
not relate to clauses (ft) or (c) Therelbre, when the sancuon was conned to 
secUon 5 (2) it could not in the circumstances of the case, have related to anything 
but clause (a) of sub section (i) of secuon 5 Therefore, the omission to mention 
clause (a) m the sanction does not invalidate it 

The present prosecuuon is confined to section 5(1) (a) which runs as follows : 

(1^ A public tervsnt u ssid to commit ihe oflcace of criminal misconduct m the discharge 
of hu duty~ 

(c) if be habitually accepts Of obtains or agrees to accept or attempts to obtain from any penon 
for huiuclf or for any other person any gratificatioD (other than legal mauneration) aa a motive or 
reward mch as u menuoned in secnoD 161 of the Indian Penal Code 

Then comes sub section (3) which sets out a new rule of evidence m these 
terms 

In any trial of an offence punishable under lub^cuon (a) the fact that the accused person or 
any other person on his behalf is in possess on for which the accused person cannot satisfaetonly ac- 
count of pecuniary resources or property disproportionate to hu known sources of mcome may be 
proved and on such proof the Court shall piesume unless the contrary is proved that the accused 
person u guilty of cruciui tiuKonduct in the docharge of hu official duty and b s convictios 
therefor shall not be inval d by reason only that it is baaed solely on such pretiunpt on’ 
Therefore, all that the prosecution has to do is to show that the accused, or 
some person on his behalf, is in possession of pecuniary resources or property dis- 
proportionate to his known sources of mcome and for which the accused cannot 
satisfactorily account Once that is established then the Court has to presume, 
unless the contrary uiproved that the accused u guilty of the new offence created 
by secuon 5, namely 'cnminal misconduct in the discharge of his ofllcial duty 

iSiow the accused was found m possession of Rs 3,148 He accounted for 
Rs 450 of that sum by showing that it was paid to him at the Urae as a trap He 
has been acquitted of that offence, so all he had to account for was the balance 
Rs 2,698 This IS a large sum for a tounng officer to carry with him m cash 
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vhile on tour His explanation was not considered satisfactory and that is a 
•question of fact with which we are not concerned m this Court Therefore, all 
that remains to be seen is whether this was disproportionate to his inoivn sources 
•of income 

The accused is a Government Factory Inspector and we were told that his 
salary is only Rs 450 a month The High Ckiurt finds that the total sums drawn 
by him durmg his entire penod of service of thirteen months was Rs 6 045 as salary 
and Rs 2 155 as travellmg allowance It also finds that he owns 0 648 acres of 
land "which brings m no income worth the name On the expenditure side of the 
accused s account the High Court finds that he has a substantial family establish- 
ment which would not feave bim enough margm for saving such a large sum of 
money No other source of mcome has been disclosed It is evident that no touring 
officer of his status and m his position would require such a large sum of money 
for his touring puiposcs even if he was away from headquarters for a month His 
explanation was considered unsatisfactory b^ both Courts and was disbeheved 
These are all questions of fact Once the facts set out above were found to exist 
and the explanation of the accused rejected as unsatisfactory section 5 (3) was at 
once attracted and the Court ivas bound to presume (the word used in the section 
is shall andnot may ) that the accused was guilty under section 5 (2), espe- 
cially as this part of the section goes on to say— 

and hu con leaon therefor shall not be aval d by reason only that t u based solely on such 
presumption 

These facts alone are enough to sustain the conviction and we need not consider 
ihe other matters The High Court was right m holdmg that the sanction was 
sufiiaent and in convicting the accused 

The third point set out in the certificate of the High Court relates to the absence 
of particulars in the charge and ive gathered from the arguments in the sanction 
But no particulars need be set out m the charge in such a ease because the 
ofTence under section 5 (x) (0) docs not consist of individual acts of bribe takmg as 
in section 161 of the Indian Penal Code but is of a gcncial character Individual 
instances may be useful to prove the general averment in particular cases: but it is 
no means necessary because of the presumptioii which section 5 (3) requires 
the Court jo draw There was therefore no illegality either in the sancuon or m 
the charge , nor has the accused been prejudiced because he knew everythmg 
that was being urged against him and led evidence to refute the facts on which 
the prosecution relied He was also questioned about the roatcnal facts set out 
above in his examination under section 342 of the Cnmmal Procedure Code and 
was gi\ cn a chance then as well to give such explanation as he wished 
The appeal fads and is dismssed 
Agent for Respondent R H Dhebar 

Appeal dimtssed 
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SUPREME COURT OF INDIA 
'' (Civil Appellate Junsdictlon ) 

Present — Mehrckand Mahajan, CJ/ B K Mukherjea, Vi\-ian 
Bose, N H Biiacwati and T L Venratarama Avyar JJ 
Tvishan Lai and Sat) a Narain Appillants* 

V 

^hanwar Lai Respondent 

Defence of India ftuUs las app ledta Mamar) Riile^(r) (aj — PrMtUon against entering intofoniard 
contracts or option in bu!lien—Suil ij agent claiming tnJema Ip against the principal for loss sustained in caring 
eat directions of the pnne pal in respect of sack eontrects — If hit hj J5uf' 90 (f' (2) 

A contract for sale or purchase of buU on ma\ be entered into by and between the parties directly 
or it may be made through agents la cither case if sudj contract it not entfred into at ^lanvaf, 
nor IS It agreed to be peribrmed whf^y or in part m Marwar it would be outside the notification 
(of 3rd June, 1943, adding new rule 90 (c) IJefence of India Rules, as applied to Marwar) and 
cannot be held to be illegal 

Where the plaint (agents) paid the losses resulungfrom the transaeticass to third parties on 
behalf of the defendant in cKcrcise of authontv conferred upon them by the latter, the acts of the agent 
ire lawful ones assuming the transactions looV place and the payments were made outside Marwar,- 
Theagentsarc not entitled to claim indemnity in respect of such losses The right to indemnity which 
U an incident of the contract of agency is not bit by the notihcaiion at all and is a matter svhich is 
entirely collateral to a forward contract of purchase and sale of bullion which the notification aims 
at prohihituig 

Appeal under Article 132 (i) of the Comlitution of India from the Judgment 
and Order, dated the lUh September, 1951 of the High Court of Judicature for the 
State of Rajasthan at Jodhpur in D B Civil Appeal (Ij!as-i*K^as) No 6 of 1950 
H J fjmngar Sn Varoin /fnrf/ey and iJiyindrrA'iirfliiT, Advocates for Appellants., 
Radk^ Lai and 5 P A/tflWsAitim, Advocates for Respondent 

The Judgment of the Court was delivered b> 5 

Muhherjta, J — ^This appeal is on belialf of the plaintiffs and haj come before 
us on a certiScate granted by the High Court of Rajasthan, under Article 13* (1) 
of the Constitution, on the ground that the case involves a substantia) question 
of Jaw as to the mterpretauon of the Constitution Tlie appellant lias also put 
jn n petition pra) mg for leav e to urge other grounds on the merits of the case 

The suit, out of which this appeal arises, was brought by the appellants, as 
plaintiffs on the iGlh August 1946, in the Distnci Court I at Jodhpur in Rajas- 
than against the defendant respondent, claiming to recover from the latter a sum 
of Rs 10,343 annas odd together with interest and costs The plaintiffs, at all 
material times carried on the business of commission agents both at Indore and 
Jodhpur under the name and st>le of ‘ Kanmal Kishenmal ’ and ‘ Kanmal Suraj* 
mal ’ respectively and thcir case is that between September and December, 1945, 
the defendant entered mto scveml forward contracts for the purchase and sale 
bullion through the platnliffs’ firm at Indore These transactions proved un- 
profitable to tlie defendant and except a small profit of Rs 103 annas odd which 
one of these transactions fetched, evetj one of the rest ended m loss and the loss 
Aggregated to a sum of Rs 21,423-1-6 pies It is averred m the plamt that this 
entire amount was paid to third parties at Indore by the plaintiffs on behalf of the 
defendant and that the plaintiff received, in all, a sum ofRs 1 1,457-8-0, which the 
defendant paid from time to time, towards these losses, to the plaintiffs’ firm at 
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JodliptlT The plaintiffs were therefore entitled to the balance of Rs 9,861 which 
'together with interest came up to Rs 10,342 and this ivas the claim laid in thfe 
•plamt- 

The suit \%as transferred from the District Court to the Onginal Side of the 
High Court at Jodhpur and the defendant filed his written statement in the High 
■Court on the 27th October, 1947 The defence was a complete denial of the 
plamtiffs’ claim and it was contended inter «/ia that the transactions in suit amounted 
to ssagenng contracts and according !o the law prevalent m Marwar, as contained 
m the notification of the hlarwar Government dated the 3rd June, 1943, all forward 
•lousiness contracts in bullion, in which the date fixed for delivery exceeded 12 days, 
were illegal and were punishable as cnnunal offences No suit was therefore 
maintainable on the basis of these transactions 

On these pleadings a number of issues were raised of which issue No g stood 

thus 

^ “ Arc the transacUOQS in dispute in Ihe suit illegal and the present smt in respect of tHese 

transactions is not maintamahle on account of the notification dated 3rd June 1943’ ’ 

The suit came up for hearing before a single Judge of the Jodhpur High Court 
sitting on the Original Side No evidence was adduced by the parties and the 
tase was heard only on issue No 5 which was treated as an issue on a pure question 
of law It was held b> the learned Judge that as it tv as admitted by the plamtiffs 
that the contracts to which the suit related covered a period exceedmg 12 days, 
they came withm the prohibition of the notification referred to above and a suit 
based upon them was not maintainable in law The judgment shows that a con- 
tention was raised on behalf of the plamtiffs that the notificauon was confined onij' 
to contracts made in hlarwar or intended to be performed m that place, and as the 
contracts in suit were all entered into at Indore they could not be hit by the notifi- 
cation This argument was repelled by the learned tnal judge on a two*fold ground 
It was said in the first place that as the suit was actually brought in the Jodhpur 
Court, the plaintiffs could not avoid facing the notification and the Jodhpur Court 
Could not gne them a relief m violation of its own laws The other reason assigned 
was based upon section 13 of the Cml Procedure Code and it was said that if the 
plamufis could and did get a decree on the basis of these transactions ui the Indore 
Court and wanted to enforce the same as a foreign judgment in the court of Jodhpur, 
the latter would be justified m refusmg to give effect to such judgment under section 
13 of the Marwar Civil Procedure Code, on the ground that such judgment was 
founded on a breach of law in force in Marwar In this view the learned Judge, 
by his judgment dated the 2nd March, 1948, dismissed the plaintiffs’ suit 

The plaintiffs thereupon took an appeal, against this judgment, to the Appeal 
Bench of the Jodhpur High Court and the appeal was heard bv a Division Bench 
consistmg of Nawal Kishorc, CJ and Kanwar Amar Singh, J The learned 
Judges accepted the legal position taVen up bv the plamtiffs, that the contracts 
could be void onlv if they were entered mto at Marwar or were intended to be 
performed, either wholly or partly, at Marwar Admittedly they were entered 
into at Indore outside Manvar, but the learned Judges held that from the fact that’ 
certam payments were made by the defendant and accepted by the plainuffs to-’ 
wards these contracts at Marwar, it could be inferred that it was a term of the con-‘ 
tracts that they would be performed at Manvar Another pomt raised on behalf 
of the plamuffs, that as the notification oT 3rd June, 1943 itself came to an end' 
R-j. 
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bycffluxoftimeonthesoth September, 1946 there was no obstacle in the way of the 
plamUfTs' obtaining a decree at anj tune after that was repelled by the learned 
Judges on the ground that as the contracts themselves were illegal, at the time 
when they were entered into, by reason of their violating the provisions of the 
Doufication, the fact that the notification subsequently ceased to be operative could 
not make the illegal contracts lawful The result was that by its judgment, dated 
the 24th September, 1948, the appellate bench of the High Court dismissed the 
appeal 

The plaintiffs thereupon with the leave of the court took an appeal against 
this decision to the Ijlas 1 Khas of the State of Jodhpur as it then existed While 
the appeal of the plaintiffs was pending before the Ijlas-i Khas of the Jodhpur 
State the integration of the various States of Rajasthan took place and the United 
States of Rajasthan was formed on the yth of April, 1949 The Rajasthan High 
Court Ordinance was promulgated by the Rajpramukh of Rajasthan on the aist 
June, 1949 and on the 29th of August following, the High Court of Rajasthan 
was constituted Another ordinance known as the ‘Rajasthan Appeals and Pcti* 
tions (Discontinuance) Ordinance 1949 ’ provided by section 4, that pending ap- 
peals before the Ijlas 1 Khas of any of the covenanting States if they related to 
judicial matters were to be heard by a special court to be constituted by the 
Rajpramukh This section was amended by an amending ordinance dated the 
S4th of Januar}, 1950 and all these pending appeals were directed to be heard 
and disposed of by the Rajasthan High Court established imder the Rajasthan 
High Court Ordinance of 1949 In accordance with this provision the appeal of 
the plamtiffs was transferred to the High Court of Rajasthan for dispos^ The 
Constitution of India came into force on the s6th of January, 1950 and when the 
appeal came up for hearing before the Rajasthan High Court a prehnunary point 
was raised as to whether the appeal should not be transferred to the Supreme 
Court for disposal xinder Arucle 374 (4) of the Consutution The matter was 
referred for consideration by a Full Ben^, and the Full Bench decided that Arti- 

374 (4) of the Constitution had no apphcation to the present case and the appeal 
was to be heard by the High Court of Rajasthan The appeal was then 
placed for hearing before a Division Bench of the Rajasthan High Court and by 
their judgment dated the nth of September, 1951, the learned Judges dismissed 
the appeal and affirmed the decision of the courts below Against this judgment 
the plaintiffs got lea\c to file an appeal to this court under Article 132 (1) of the 
ConstJtuiion and that is hoiv the matter has come before us 

The only constitutional point involved m the appeal 1$ whether Article 374 
(4) of the Constitution u attracted to the facts of the present case and whether the 
appeal should therefore have been transfcired to this court for disposal instead of 
being heard and disposed of by the Rajasthan High Court In view of the fact 
that we have acceded to the prajer of the appellants and have granted them leave 
to urge other grounds relating to the merits of the case m support of the appeal, 
this constitutional pomt has nothing but an acaderme importance and is not pressed 
by the appellants We would therefore proceed to consider the points upon which 
the learned couns<-l for the appellants has attempted to assail the propriety of the 
decision of the Rajasthan High Court, on its merits 

The learned Judges of the Rajasthan High Court took the view, and it seems 
to us quite properly, that the courts below were not right m treating issue No 5 
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as raising a pure question of law where no investigation of facts was necessary 
The High Court has pointed out that the defendant while raising the plea of die* 
gahty of the contracts m his written statement, nowhere alleged that the contracts 
were entered into at Marwar or •were mtended to be peformed there On the 
■other hand, the plaintiBs expressly averred that the contracts were made at Indore 
The one fact from which the appeal bench of the Jodhpur High Court drew the 
conclusion that the contracts were intended to be performed, partly at least, at 
Marwar, was that certain payments towards the losses rcsultmg from the transac- 
tions were made by the defendant to the plamtiff’s firm at Marwar This, as 
the Ilajasthan High Court points out, does not necessarily lead to the inference 
that it was a part of the origmal agreement entered into by the parties, that the 
performance was to be made at hfarwar The payments tmght have been made, 
as a matter of convenience, upon express instructions fiom the Indore firm It 
IS also pomted out that if the general pnnaple of law is that it is the debtor who 
has to seek the creditor, as the defendant ranked here as a debtor by reason of 
the losses suffered in the busmess, it was for him to seek the plainafis at Indore and 
not for the plamtiffs to seek him at Jodhpur The suit, it is to be further noted, 
■was brought at Jodhpur only on the allegauon that the defendant resided within 
Its jurisdiction There was no averment in the plaint that any part of the cause 
of action arose within its junsdtcuon 

On all these grounds the Bajasiban High Court was of opmion that the courts 
below should have either framed a speafic issue on facts or if they thought that 
issue No 5 was suEBaently wide to cover the question of fact as well, they should 
have given an opportunity to the parues to lead evidence for amvmg at a finding 
■whether the contracts were to be performed m whole or m part m Marwar The 
learned Judges themselves were inclined to send the case back, on remand, m order 
that evidence might be adduced on this pomt But they did not take this step 
as they were told that the contracts were entered into by telegrams and no terms 
of any sort were settled between the parties, it bemg understood that the busmess 
was to be conducted according to the custom and usage of the market 

The learned Judges further discussed a quesuon of Private International 
Law, apparently raised on behalf of the defendant that even if the contract was 
made outside Marwar and not intended to be performed there, still the court of 
Marwar should refuse to enforce the contract as it was illegal accordmg to the 
lex Jon, that is to say, the law of the place where the suit was brought. This conten 
tion of the defendant was not accepted and it was held that if the conrtract was 
enforceable b) the law of the place where it was made or where it was to be per 
formed, it could not be held unenforceable m Jodhpur on the ground of its bemg 
•opposed to public policy as the prohibition in the notification was not general 
in Its nature and the contract m question cannot be said to be opposed to any basic 
ideas of morality or pubbe policv After saving all these however, the learned 
Judges of the Rajasthan High Court dismissed the suit on the short pomt that 
even if the sale or purchase under the contracts might have taken place outside 
Marwar jet the notification not onlv hit the contracts of sale and purchase but 
the contract of agencj itself relating to such transactions It is said then that in 
the case of PaWh Aia\, pnmanlj the place of pavment of profit is the place where 
the consutuent resides and m the present case the plainafis had alleged themselves 
to be Pokka Aiatias Consequent!) the agency contract would be hit by the noufi 
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caladn as it tvas to be performed at Jodhpur where the defendant h\es ^Ve d& 
not think that the learned Judges* approach to the case has been a proper onfc or ' 
that the reasoning adopted b> ihein Can be accepted as sound 

By the nodce of 3rd June, 1943, an additional rule, namely, rule No 90 (c) 
was added to the Defence of India Rules as applied to Marwar Sub-nilc (2) of 
rule 90 (4 laid down that no person shall enter into forward contract or option 
m bulbon In sub*rule (i) ‘ forward contract ” was defined to mean “ a contract 
for deln-cry of buOion at a future date such date being later than 12 days from the 
date of the contract anda* contract” was defined to mean a contract made or 
to be made or to be performed in whole or m part m Marwar relating to the sale 
or purchase of bullion ” The present smt « really not one to enforce any contract 
relating to purchase or sale of bullion which comes within the prohibition of this 
notification It is a stut by an agent claiming indemnity against the principal, 
for the loss which the agent had suffered, in carrying out the directions of the 
principal The right to such indemnity is Ibunded on the statutory ptoMsion 
contained ui section 222 of the Indian Contract Act which stands as follows 

The employer of an agent is bound to ijndcmnif) h m against the consequences of all lawful 
acts done by such agent in exereue of the auihoniy conferred upon him ** 

Here the plaintiffs paid the losses resulting from the transactions to thu^ parties, 
on behalf of the defendant, m exercise of the authority conferred upon them by 
the latter These acts of payment were ceruinly lawful acts jf we assume, us indeed 
we must that all these transactions took place and the payments were made outside 
Marwar Ii is the statutory right which flows from the contract of agency that 
the plaintiffs are seeking to enforce against the defendant and the suit has been 
brought m the Jodhpur court as the defendant resides within that jurisdiction The 
fact that in case of PekKt AJat the place of payment is normally where the consti- 
tuent resides is immaterial for our present purpose A contract for sale or pur- 
chase of bullion may be entered into by and between the parties directly or it may 
be made through agents In either case if such contract is not entered into 
Marwar, nor is it agreed to be performed wholly or m part in "Marwar, it would 
be outside the notification and cannot be held to be illegal The fallacy in the 
reasoning of the learned Judges lies in the fact that the contract between principal 
and agent, which is entirely collateral to the contract of purchase and sale, has 
been held by them as coming withm the prolubition of the notification merely on 
the ground that payment, by the agent to the principal, of the profits of the transac* 
tion could be made or demanded at the place where the principal resides In 
oitr ryuoiQU iir W andiaswwjjt .•? aw- awivilftw JiT ihe .sifaguiwyy 

IS not hit by the notification at all and is a matter which is eniirely collateral td 
a forward contract of purchase and sale of bullion winch the noufication ■aims at 
prohibiting We hold therefore that the courts were not nght in dismissing the 
plaintiffs’ Suit on the ground that the contracts upon which the suit was based 
wete Illegal by reason of their contravening the provisions of the notification The 
result IS that we -set aside the judgments of the coum below and send the case back 
to the Original Court of Jodhpur in order that it may be tried on all the olhc# 
issues raised m the suit after giving opportunity’* to the parties to adduce such 
evidence as they want to adduce The plamuffs appellants smU ha\c theireCRU 
up to this Stage Further costs will abide the result. \ j ^ ‘ 

' * ' Judgments of ike Cmrts beldtUl 
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SUPREME COURT OF INDIA 

(Cnnunal Appellate Junsdiction ) 

Present — ^Mehschand Mahajajj, Oaef Jatue , B K Mxjkherjea, ViviaiT 
Bose, N H Bhacwati and T L Venkatarajia Ayyar, JJ 
Tolaram -Rclumal and another Appellojits* 

The State of Bombay Respondent 

Bamiay Restnciua Act [LVII ef 1^7), *ed o« i8 (i) — Euaitety afftmenf to lease fremiscs tssuler 
■wustnietan — Acceptante ef fonsidereiieit — If efferue-^rnletpretabm ef statutes — CeiutntUen ef penal proewm 
Duipi ef Ceutt -* 

AVbere the «WDeR of an incomplete bi^ms accepted Rx. 2 40O' &am the eomplsuuat fa 
Tcspect of an agreement between them that the ownen were bound to giS’e and the complainant 
~>vat esatled to tahe possesuon of a fiat in a building as soon as the said building was completed 
^tbeagreed rentoTRs 75per month, the acceptance of Ra 2,400 by the owners does not fall 
■within the mischief of section 18 (t), of Bombav Act LVII of 1^7 

The provuions of section <8 (1) are penal m nature and U 14 a ttell settled rule of construction 
of penal statutes that if tv.o possible and leasoDable consmictions can be put upon a penal provi 
-Sion, the court must lean towards that eonstnicuon which esnopts the subject from penalty rather 
than the one which imposes penalty It u not competent to the Court to itxctch the- meaning of 
An eatpression used by the Legulature in order to carry out the intention of the Legislature j 
The language of section t8 (1) of the Act 10 respect of the grant, cetiewal or continuance 
Af a lease ensssages the existence of a lease and the pament of an amount in ropcct of that lease 
or With reference to that lease ^^lthout the existence of a lease there can be no reference to ic. TT 
the Legulature uitended to punish persons receiving pugree on merely etteuiory contracts it should 
hare made its mtenuon dear b) use of clear and unambiguous lasgoage 

Appeal xmder Arucle 134 (t) (c) ofthcConsututien of India from the Judgment 
jand Order, dated the i8th Februaiy, 1953, of the High Court of Judicature at 
Bombay in Cnminal Appeal No 592 of 1952 arising out of the Judgment and 
Order, daied the 21st Ma>, 1952, of the Court of the Presidency Magutrate, 
jgth Court, Bombay, in Case No I47/P/I95i * 

B H Lulla and Rajinder Acrdin, Advocates, for Appellants 
Poms A Mehla, Advocate, for Respondent. j 

The Judgment of the Court was delivered by 

Mekrthand Alafiajan, C J — ^The appellants were charged under section 18 (i) 
-of the Bombay Rent Restriction Act, 1947, for rcccivir^ from Shankar Das Gupta 
through Maihra Das, accused No 3, on 23rd November, 1950, a sum of Rs 2,400 
-as premium or pugree in respect of the grant of lease of Block Nq. 15 in a building. 
oiTubv cuuixrucnim nVe magisitaiif ibutit/ ilhr appctlkmsr gunV^ oi''tde cilarge* 
and sentenced cadi of them to two months’ R I and a fine of Rs 1,200 Mathra’ 
Das was convacted and sentenced to one day's S I and a fine of Rs too The 
fourth accused Roshanlal Kanjilal was acquitted Mathra Das preferred no 
appeal against hts convaction and sentence The appellants preferred an appeal 
to the High Court against their convnction This was heard by Gajendragadkar 
and Chainam, JJ , on the 8ih of October, 1952 It was contended, tnirr aha, that’ 
e\Tii if it were held that the appellants had accepted the sum of Rs 2400 they 
could not be said to have committed an oflence under secuon 18 (i) of the Act 
inasmuch as ihe amount could not in law be held to be a premium in respect of 
the grant of a lea^e On this point the learned Judges said as follows — 

• * la the piTient c»se the wsrk rrginl ng the bm ding which itUI rnnamed to be done was so 

Ijiportant ih»t both the pimes »grtrd ihatthecompUtiunl should get into possession »fter thesa d 
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work was complet'd In such a case unless the budding u completed the tenant has nd right which 
can be enforcri n a court of law If the landlord finds it impossible for any reason to complete the 
budding what u the right which an intending tenant can enforce against him Therefore, in our 
opinion there IS considerable force in the contention urged by Mr Lulla that in the present case even 
ifit be held that the accused had received R» 2400 inthe circumstanees to which we have already 
referred that would not bring them within the mischief of leetion jS (i) because there has been no 
grant of a lease at all There is only an agreement that the landlord would lease to the complamani 
B parUcular flat after the building has beta fully and properly completed It does appear that section 
18 (0 does not bring within its miiehief wetulory agreements of thii kind ’ 

A contrary view had been expressed in Criminal "Revision No 1178 of 1949, 
by another Bench of the High Court on the construction of section 18(1) The 
matter was therefore referred to the Full Bench The question framed for the 
consideration of the Full Bench was m these terms — 

‘ If as owners of an incomplete building the appellants accepted Rs s 400 frosi the complai*- 
nant in respect of an agreement between them that the appellants were bound t© give and the com- 
plainant svas entitled to take possession cf flat No (5 in the said building as soon as the said building 
was completed on the agreed rent of Rs 75 per month did the acceptance of Ri 2,400 by the 
appellants fall vnthin the mischief of scctioa j8 of Bombay Act LVII of 1947 ^ * 

This question, if answered in the negative fay the Full Bench, would have 
concluded the case 

The Full Bench answered the question referred m the affinnauve It held 
that the oral agreement did not constitute a lease but it amounted to an agree* 
ment to grant a (ease m future, and that the receipt of consideration for an executory 
agreement was wthin the rimchief of section 18 (i) of the Act The Full Bench 
expressed its opinion in these terms — 

What the LejuUcure has penahted is the receipt of a premium by the landlord and the LegU* 
lature has also required a neieut between the receipt by the landlord of a premium and the grant of 
a (e»e of any prenues Therefore a receipt alone by a landlord would not eonsutute an olfence, but 
that receipt must be eonneeted vnth the grant of the lease of any premises Unless that eonnecuoo 
If atabluhed no ofTence would be commuted The contention of Mr Lulla on behalf of the accused 
IS (hat the receipt of the premium must be simultaneous with ibe grant of the lease If the tease 
comes into existence at a future date, then the receipt of a premium according to him is not 'm respect <. 
of' the grant of a tease Therefore the key words according to us in this section are *in respect of’. 

It IS relevant to observe that the Legislature has advisedly not used the expression ‘ for 'or * in con- 
sideration of' or as a condition of* the grant of a lease It has used an expression which has 
the wndest connotationand the expression used u * in respect of' ‘ In respect of' means in Its 
plain meaning ' connected with or attributable to *, and therefore it is not necessary that there must 
be a simultaneous receipt by the landlord with the grant of the lease So long as smt ciiuuction is 
otabhshed between the grant of the lease and the receipt of the premium by the landlord, the provi* 
sions of the secuon would be satisfied In our opinion it is impossible to contend that in the present 
case there was no connection whatever between the landlord receiving the premium and his granung 
the lease of the premises It is true that whra he received the premium he did not grant a lease 
It is true that all that he did when he received the premium was to enter into a contract with his 
tenant to grant a lease in future But the ob)ect of the landlord in receiving the premium and the 
object the tenant in paying the premium was undoubtedly on the part of the landlord the letting 
of the preraisei and on the part of the tenant the securing of the premises Therefore the object of 
both the landlord and the tenant was the grant cd* the lease of the premises concerned and that object 
was achieved partly and to start with by an oral agreement being arrived at between the landlord 
and the tenant with regard to the grantiig of this lease, the lease being completed when delivery Of 
possession of the premise! would b»-g,vea Therefore, in our opinion, on the facts of this case it 
IS not possible to contend that thepa^i^pcjit or thepmnium received by the landlord was Mrutnutlti 
with the grant of a lease'^f an^ premises The fact that no grant was made at the time when the 
premium was received tl^fa^ (here was merely an agreement to grant a lease, the fact that 
the leaiewouldeomeintoex^i‘^f(P„ly,j^fmuj^ ^1^ are irrelevant facts so long as the connection 
betwreen the receiving of the pxsnuum and the granting of the lease is established ” 
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On return from the Full Bench, the Dnisron Bench considered the other oon* 
tcnbons raised on behalf of the appellants and held that there were no merits in 
anyone of those pomts and in the result the appeal was dismissed It was certified 
that the case involved a substantial question of law and was a fit one for appeal 
to this Court This appeal is before us on that certificate 

The principal question to dcade in the appeal is whether the answer given 
by the Full Bench to the question referred to it is nght, and whether receipt of 
a sum of money by a penon who enters uito an executory contract to grant a lease 
of a biuldmg under construction falls withm the mischief of section i8 (i) of the 
Act ’ 

Section t8 (t) provides ‘ 

“ If any landlord either huBself or through any person acting or purporting to act on hu behalf 
V receives anv fine, pretmum or other bkc mm or deposit or any con«ideranon, 

other than the ttandard rent m respectofthe grant, renewalor continuance of a lease 

of any premises such landlord or penoD shall be punished ’* 

in the manner mdicated by the section Under the section the money must be 
received by the landlord in respect of the grant of a lease The section refers 
to the “grant, renewal or continuance of a lease ’ Pnma/aat, it would not cover 
an executory agreement to grant a lease The words “ renewal or continuance 
of a lease “ clearly suggest that there must be a renewal or contmuance of a sub- 
8»ung lease In the context, grant of tenancy means the grant of new or initial 
tenancy , tenewsd of tenancy means the grant of tenancy after us termination , 
and continuance seems to contemplate continuance of a tenancy which ts existing 
Whether or not an executory agreement for grant of a lease comes within the ambit 
of the section by reason of the use of the words “ in respect of'* would be examined 
hereinafter Before domg so it may be suted that an mstrument is usually cons* 
trued as a lease if it contams words of present demise It is construed as an executor) 
agreement, notwithstanding that it contains words of present demise, where certain 
things have to be done by the lessor before the lease is granted, such as the comple- 
tion or repair or improvement of the premises, or by the lessee, such as the obtain 
mg of sureties (FirfeHalsbury s Laws of England Second Edition Vol 20, pages 
37 to 39 ) On the facts of this case therefore the Full Bench very nghtl) held 
that the oral agreement made between the parties did not consutute a lease but 
it amounted to an agreement to grant a lease in future 

It may further be pomted out that, in fact in this case the lease never came 
into existence Moreover, in vxcw of the provnsions coniamed in the Bomba) 
Land Requisition Act XXXIII of 1948 as amended, the appellants could not let 
out the building even after its cojnpicuon unless on a proper nouce being given 
the Controller of AccommodaUon did not exercise his powers under that Acl 
I t so happened that as soon as the building was completed the Controller of Aarom 
modation requisiuoned it, and thus no occasion arose for giving effect to the executor) 
contract. 

The question that needs our dctcnnination m such a simation is whether 
section 18 (1) makes pimuhabtc receipt of money at a moment of time when the 
Ic.'vse had not come into existence, and when there was a possibdit) that the con- 
templated lease might never come into existence It mav be here observed that 
the provisions of secuon 18 (1) arc penal in nature and it u a well settled rule of 
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instruction of penal statutes that if two possible and reasonable constructions 
can be put upon a penal provision, the court must lean towards that construction 
I which exempts the subject from penalt> rather than the one which imposes penalt>. 
It iS not competent to the court to stretch the meaning of an expression used by 
the X.egislature in order to carr^ out the mtcntion of the Legislature As pointed 
cuthy "Lordl^iscinillzii in London ojid Jkorth EasUm RailwajeCo \ Banman^, 

“ where penalties for infringement are imposed it j not legiumate to stretch the language of a 
Tide, hiwever, b-neflcent iti intention beyond the lair and ordinary meaning of its language " 

The High Court took the \iew that without stretching the language 
of section i8 (i) beyond its fair and ordinary meanmg the vert comprehensue 
cigiression “ m respect of” used by the Legislature could lead to onh one conclu 
Sion, that the Legislature wanted the penal consequences of section i8 (i) to appl> 
to any nexus benveen the receipt by a landlord of a premium and the grant of 
the lease In our judgment, the High Court laid undue emphasis on the words 
“in respect of ” in the context of the section, Givang the words ‘ m respect? 
of ” their widest meamng ci^ , ‘relating to ’ or ‘ with reference to ’ it is plam that 
this relationship must be predicated of the grant, renewal or continuance of^ 
lease, and unless a lease comes ihto existence simultaneously or nearabout the fund 
that the monej is rcceitcd, it cannot be said that the receipt was “ m respect of'* 
the grant of a lease The relationship of landlord and tenant does not come into 
existence tiU a lease comes into existence , in other stords, there is no relationship 
of landlord and tenant until there is a demise of the property which is capable 
of being taken possession of If the Legislature intended to make receipts of money 
on executory agreementspunishablc, thesection would hate read as follows “ recei» 
>es any Une, premium or other like sum or deposit or any consideration oUier than 
the standard rent in respect of the lease or an agreement of lease of the premises, 
such landlord or person shall be punished ” in the manner indicated in the section 
The section does not make the intention punuhaWe , it makes an act punishable 
wthich act is related to the exutcnce of a lease It does not make re«ipt of monc\’' 
on an executory contract punishable , on the other hand it only makes receipt 
of money on the grant, renewal or contuiuance of the lease of any premises punish- 
able and unless the lease comes uito existence no offence can be said to have been 
committed Ijv the person receiving the money It is difficult to hold Uiat any 
relationship of landlord and tenant comes mto existence on the exccuuon of an 
agreement executory m nature or that the expression “ premium " can be appositely 
used in connection wnth the receipt of money on the occasion of the execution of 
such an agreement It may well be that if a lease actually comes mto existence 
nhnr iirry receipt oT money wAicA Aas a nexus wncA fda( fease may IiiY witftin tde 
mischief of secuon i8 (i), but it is unnecessary to express any final opinion on the 
question as m the present case admittedly no lease c\cr came into existence and 
the relationship of the landlord and tenant was ncser created between the parties 
The landlord nescr became entitled to receive the rent from the tenant and the 
tenant ncser became liable to pay the rent There was no transfer of interest in 
the premises from the landlord to the tenant On its plain, natural grammatic 
meaning, the language of the section docs not warrant the coiistrucuon placed 
upon u by the Full Bench merely by lasing emphasis on-the words “ in respect 
of”. In our opinion the language of the secuon “ in respect of the grant, rcneival 
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or contmuance of a lease” emi^ages ^ existence of a lease and the pavment of 
an amount m respect of that lease or with reference to that leas'* \S'ithout the 
existence of a lease there can be no reference- to it. If the Legulature mtended to 
punish persons recenmg pugree on merelj executory contracts it should hare made 
Its intention clear by use of dear and unambiguous language 

The construction we are placing on the 'cction is borne out b) the circum* 
stance that it occurs in Part II of me Act. Section 6 of this Part provides that 
“ m areas specified m Schedule I ihb Part shall appK to premises Ut for residence, 
education, busmess trade or storage ” This P.jrt relates to premises let, m other 
words, premises demised or given on lease and not to premises that are promised 
to be gii'en on lease and of which the lease mav or ma> not come into b^g The 
definition of the expression landlord* aho suggtsB the «ame construction Land 
lord’ as defined m section ^ of the -^ct means ‘am person who is for the time 
bemg, recei\-mg, or entitled to recenc, rent in respect of an> premises sshether 
on his own account or on account, or on behalf, or for the ben^i, of an\ other 
person or as a trustee, guardian or rectii'er for an\ other person or who ireuld 
so receii'e the rent or be entitled to receive the rent if the premi.es were let to a 
tenant ’ It is ob\ao».s that on the Ixisn of an executory 

agreement the appellants ireuld not be entnled to receire an\ rent. The\ would 
only be entitled to receive rent after the lease w executed ard actual demise of the 
premises or their transfer is made in Caiour of the complainant. The defimuon 
of the expression tenant ” alao suggest* the <aine construction 

Mr Mehta for the State, besides suppomng the emphasis placed b% the 
K^h Court on the is-ords in respect of , contended that that consmictton could 
be supported in ^TC^v of the proxxious of sub-sccooa (3) of <ecuon 18 which is 
in these terms 
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AMERICAN BORRO\MNGS IN THE INTHAN CONSTITUTION 

DY 

M K.vrj^akara Namdiyar, b com , b l , 

J-tJtnal Sub-Ma^stmte (or triuring), Coimbatore 
0"“ of the moit recctt Gonsutuuons of toe world is the Indian Consbtution 
Unlike many other leading Comtttuuoru. of the world, our Constitution svas not 
framed m the heat and turraol of any re\olu ion or rebellion The Constitution 
of India em“rgcd m its present form after mature consideration and elaborate 
discussion by tlie flower ofth* nations’ mtellects The framers o'" the Indian Consli- 
tu’ion had the benefit of penis ng the pro%tsions and ob etvinj the svorking of the 
several existing Corutitutiotis Our Constitution is a s^mthesis of the ideas of several 
Constitutions of the world and it u die purpose o'" tins short article to trace the 
Ame-ican content of Constitution in the frame work o'" our Constitution 
Prtamsle ♦ 

The first th ng tint will imp css even the roost casual ob cner of tl c Constitu- 
tion IS tlse Prcnnblc At one tme it was customar> to fill in the Picamble with 
glownng pass-g*s in v'Too.e l'‘p^a''ge c\patia ing on the ideals and aim, of the 
Constitution Til- Preamble to the Indi^'n Constitution whereby die so ercign rights 
arc all vcs'ed in the people of India unkes its mspi atio- from lU American coun 
terpart Note the close similarity ‘ \\c th- people of the Ln ted States do ordain 
and establish tins Con' uution for the United States of America ard “ Vic the 
people of India do I ereby enact and give to ourselves this Comtituiion ’ 

As m th~ United Sia'c> our Constitution is the furdam-ntal law of our land and 
the source of all pow cr and professes to be founded on Uie co iscnt^^and acqiuescence 
oT the pcopl- 

FvNovMtNTAL Rsoins 

Fundamental rights are the protective rights of the citizen against possible 
cxccmivc or legislative excesses The first ten amendment to the American Consti 
tution popularly known as the Bill of Rights enshnnes th- mo' 'acro'anct principles 
of hb-rty and juuicc Pan III of our Comututvon enumerates the “ fundamental 
nghu " of the people of Indio. For better apprecialing the natu-c and purpose 
of these nght*. so zealously treasured by the people, a b-icf discussion of its hutoty 
against the English and American backgrounds is necessary Great Bntam has 
no Constitution and as Lo-d \Sright ob'c-vcd in Lx-e^rdge v Ard'rs n* “The 
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safegu&^i'of British Ubert> is m the good sense of the people and m the system of 
representatn e and responsible Go% cmment which ha< been e\ ol\ ed ” The sj-stem 
of parliamentary sovereignty etolted m England is an effectit e check on etecutn'c 
excesses, but there is no check against parliamentary tyranny The framers of 
the American Constitution who had been the Mctims of British pari amentaiy auto- 
cracy thought that there should be safeguards both against executive and legisla- 
tive despotism The Constitution of India attempts to strike a balance betiveen 
these two schools of thought and thus we find Artides 14, 15, 17, 18, 20 and 24 
htniUng both executive and legislauve actions Ibllovvmg the American pattern 
and Aiucles ai, 22 and 31 binding onlv the eiacutive Article 19 popularly 
known as the seven freedoms clause stands on a separate footing 
Article 19 ' 

In Article 19 v\e find the greatest amount of importation from American 
Constitution In this Article there is a partial adoption of the principles of the 
Doctrme of ‘ Police Powers and the Doctrine of Judicial Review By "Police 
Power” IS meant the inherent power of the State to impose restrictions on the funda- 
mental inviolable rights of the atizen Tlic doctrme is founded on the theory 
that " the whole is greater than the sum total of the parts, and w hen the individual 
health, safety and welfare are sacrificed or neglected the State shall suffer”, 
tJoldfn V Hardj^ But in this connection it will not be out of place to remember 
the observation of out Supreme Court m Charanutlal Choiidhry v Urion of India* 
that the provisions of our Constitution should be interpreted by the plain words 
of our Constitution and not with reference to the connoiaUon of ‘‘Police Power” 
m American Consutuuonal Law 

The sub clauses to Article 19 have been widely amended by the Constitution 
of India (First Amendment' Act of 1951 These Amendments made even before 
the ink m which the Constitution was inscribed was hardly dry has been viewed 
with grave circumspection and casts doubu on the fundamentahty of our Funda- 
mental Rights But that is a different matter By the introduction of the v\ord 
reasonable” in those clauses the framers of our Consutution intended to give effect 
to the Doctrine of Judicial Review oepounded by the Judges of the Supreme Court 

of America whilst mterpreung the “Due Process' clause of the 5th and 14th 

Amendments to the American Constitution Patanjah Sastn, C J , declares in cm- 
p c anguage in the 5fat« of MadiOi v VG Rou)*, that "our Constitution contains 
«ptess provisions for Judicial Review ©f Illation as to its conformity with the 
^nsmuuon ’ Further the Supreme Court has held in Dr J,' B Khcrt v StoK of 
ewe that both ihe substantive and procedural aspects of the impugned 
rKtricuve Uw should be examined from the pomt of view of reasonableness By 
adopting this view the Judges of Uie Supreme Court of India hav e civ en unreserved 
rccogniUon to the Doctrme of Judicial Review 
Article 14 

AiUdc 14 of our Const, luuon is amiMutc ot Imh and American ideas The 
words equal protection of die laws” IS homined from section i of the 14111 Amend- 
ment to the American Constitution This Article aims to accord equal, tt of legal 
status to all persons within the leml oir of India The espression "equality before 
I (189G) 169 VS 36G 
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law” which IS of Irish import puts the emphasis on the negatne concept of the absence 
of any special pri\ i!ege in fa\ our of an ird \ idual wh le the expression '' equal pro- 
tection of laws” stresses the positite concept o*" equality of treatment m equal cir- 
cumstances In tlie leading case Ttcf U'o v Ho})ftns^, Justice Mathews ob«ened 
that by this maxim of Constitutional law the fundamental rights to life, liberty 
and the pursuit of happmess, cons dered as indi%idual possessions are treasured 
• Articxe i8 

Article :8 of our Constitution which deals wath abolition of titles has a parallel 
m Article i, section g, sub section 7 of the American Constitution 
Article 20 

Article 20 (i) of our Constitution prohibits en post fedo Jaw5 The framers 
of the Constitution must ha\ e been inspired b> Article i section 9 sub 'ection 2 
ofthe American Constitution Article 20 (2) which deals with “Double Jeopardj” 
seems to gi\c effect to Justice Bullets rule postulated in Rex % Vandercorrb and 
which has been cited with appro\-al b> the American Supreme Court in 
Morgan \ Dexire^ and Carter \ Mace'eugstr^* Clause 3 of Article 20 of our Constitu- 
tion 15 borrowed from the 5tU Amendment which declares ‘ nor shall be compelled 
in an^ case to be a witness against hunself ’ 

In conclusion it must be noted that our Fundamental Rights are tho'e that 
have been espresslv enumerated in Part III of the Con-stitution and no other In 
sad Contrast one turns to the 9th Amendment to the American Constitution vshich 
declares "the enumerauon in the Consutution of certain rights shall not be cons- 
trued to deny or disparage others retained b> die p^ple ” 

Estcrccscy Provtsioss 

Part XVni of the Indian Constitution deals with emergcnc) provisions 
Aruclc 352 postulates that the President can make a proclamation that a grave 
emergency exists when the sccinty of India is threatened b> War or Rebellion 
Under Article 358 the rights enjoyed by the citizen under Part III can be suspended 
during such emergent situation Article i, section 9 sub 'cction 2 of the American 
ConsiuuUon runs thus ‘ die pnv Urge of the wnt of habeas corpus 'hall not be 
suspended unlcas when in cases of rebellion or invasion the public safety may require 
It” One finds a close 'imilaniy m the reasons fortlie suspension ofthe rights in 
both the Constitutions 

RiEsiDErrr 

The Office of the Prc.ideni 1$ a high office and ihercfo e as in Arrenca our 
Constitution also fixes the age limit of a person entitled to hold that office at thirty - 
five Following Article ti scclon i of the American Cons iiution, Arude 53 ^i) 
of our Constitution vests Uie executive power of die Lnion in the President But 
unlike the Amc ican Constitution this vesting is saddled with a cordiuon that such 
power shall be exercised by him either direcdy or through offices subordinate to 
hun in accordance with the Constitution The President u"der the Lnited Sutes 
Constitution wields a lot of power while the president under the Indian Consutu 
tion IS a mere titular head The powers of the President are “cribbed, cabined 
and confined ’ and be is as unpotcnl as the King of England The form of the oath 
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of the President prescnbed in Artide 6o of our Constitution closely follows the form 
enumerated in the last clause to section i of Article i of the American Constitution 
Denhcticm of duty on the part of the President is visited by the quasi judicial 
penalty of impeachment as m America 

Article 59 (4I of the Constitution foUos« Article ii, 'ectvon 1 of the American 
Constitution, the only difference being that under the Indian Constitution the 
prohibition is only ag,.inst a decrease m the President's salary Arucle 72 of our 
Constimuon s hich enumerates the Presidents posvers to grant pardons, etc, is 
inspired by x\rticle 1 1 , section 2 of the American Constitution 
Separation of Powers 

The Doctrine of sepiraiion of potsers is as o'd as Montesquieu The Doctrine 
has undergone 'eieral changes sm c liS first statement of it by Montesquieu and 
it has now come to mean that one o t»an of Gmemment should not essentially 
usurp the functions that belong to another Thu doctrine u recognised by the 
American Constitution by Article i, section 1, sesttrg the leg^lativc power in the 
Congress of the United States and by Arucle n, sect on 1 se'tmg the cNCcutue 
power m the Preudent and by Arucle m, sect on i, vestngthe judicial power 
in the Supreme Court Though Arucle 53 of the Indian Constitution vests the cnc- 
cuuve po\ser of the Union m the President there arc no corresponding provisions 
With respect to legislauve and judicial functions It should not anyway be under- 
stood that there u no differentiation between the functions of the different o^ana 
in the Indian Consntuuon In Sttad tefennee ‘ their Lordslups of the Supreme 
Court opmed that though our Constitution does not vest the Legislative andjudiaai 
powers in the Legislature and Judiciary respecuvely in ci^press terms, being a writ- 
ten Constitution, the functions and powers of each must be* found in tlie 
Gonsutution 

These m short are the Indian borrowings from the American Constitution 
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or continuance of a lease ” ensusages the existence of a lease and the payment of 
an amount m respect of that lease or Mith reference to that lease Without the 
existence of a lease there can be no reference to it If the Legislature intended to 
punish persons receitmg pugree on mere!> executory contracts it should have made 
its mtenlion clear b% use of clear and unambiguous language 

The construction tse are placing on the section is borne out by the circum* 
stance that it occurs in Part II of the Act Section 6 of this Part provides that 
in areas speafied m Schedule I> this Part shall apply to premises Ut for residence, 
education, business, trade or storage ” This Part relates to premises let, ip other 
\%ords, premises demised or given on lease and not to premises that are promised 
to be given on lease and of which the lease may or may not come into being The 
defimtion of the expression ‘ landlord ’ also su^ests the same construction “Land- 
lord as defined in secuon 5 of the Act means " any person who is for the time 
being, receiving, or entitled to receive, rent m respect of any premises vshether 
on his own accoimt or on account, or on behalf, or for the benefit, of any other 
person, or as a trustee, guardian or receiver for any other person or who would 
so receive the rent or be entitled to receive the rent if the premises were let to a 
tenant ” It is obvious that on the basis of an executory 

agreement the appellants would not be enuUed to receive any rent They would 
only be enutled to rcceiv e rent after the lease is ejlccuted and actual demise of the 
premises or their transfer is made in favour of the complainant The definition 
of the expression ‘ tenant ’ also suggests the same construction 

Mr Mehta for the State, be«ides supporting the emphasis placed by the 
High Court on the vvords m respect of”, contended that that construction could 
be supported in view of the provisions of sub-section (3) of secuon 18 vshich is 
in these terms 

“ (3) Noihjig in thu secuon ihall sppl> to any pay-reeni made under aay agreement ea 

lered into before the tint ds> of September 1940, or to any paymeni made bv any person to a land 
lord by way of a loan for the purpose of Bnancuig the erecuoa of the whole or part of a residenual 
budding or a raidenual <rcuon of a building on the land held bv him as an owner a lessee or m any 
other capacity enuUing bun to budd on such land under an agreement vtbich shall be in wnung 
and shall notwithstanding ansthing contained in the Indian Registration Act 190S, be registered 
Such agreement shall iitrr a< a include the foUowing condiuons, namely •— 

(1) that the landlord is «o let to such person the \ hole or part o'" the building when com- 
pleted for the use of such person or any ineinb^ o'" his fam ly 

It was suggested that but for this excepuon the executory agreement would be 
included vMthin the misclucf of secuon 18 (i) and that unless such agreements 
v\ ere within the mischief of the sccuon there would have been no point m ex- 
emptmg them from us provisions In our vievs, this contenuon is not sound 
In the first place, the exception was added to the section by Act XLII of 1951 sub- 
sequent to the agreement in question, and for the purposes of this case secuon 
l8(i) should ordinarily be read as it stood in the Act, at the tune the ofienceis 
alleged to have been committed Be that as it may, it appears that sub-secuon 
(3) v\-as added to the sccuon by reason of the fact that some courts construed 
secuon 18 (0 m the manner m which it has been construed by the Full Bench in 
this case, and the Legulature by cnacung ebuse (3) made it clear that agree- 
ments of the nature indicated in the sub-secuon ww never intended to be in- 
cluded therein In our opinion, the language of that section is not of much assij. 
tance in construing the mam provisions of sccuon 18 (1) 

R-7r 
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The result therefore is that in our vieiv the receipt of money by the appel- 
lants from the complainant at the time of die oral executory agreement of lease 
was not made punishable under section i8 (i) of the Act and is outside its mis- 
chief, and the Presidency Magistrate was m error m convictmg the appellants 
and the High Court was also in error la upholding their conviction ^Ve accord- 
ingly allow this appeal, set aside the amvicdon of the appellants and order that 
they be acquitted 

Agent for Respondent If H Dhehar 

Appeal alleued 
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Present — hlEHRCHANO Mahajan, Chief Justice, Vivian Bose and Ghulam 
Hasan, JJ 

Shankar Sitaram Sontakke and another Appellants* 

V 

Balknshna Sitaram Sontakke and others Respondents 

Cwtt P »««?*« C«i» (t tif igoS) sea m it end Otin a nli a— iptluehtilr —Purl iM n I — C m 
premui pr\md nsfir tatin* 0/ arcjunU uplo a eeru « dale cf Ike ramtij himnessef brlonpng fo Ihfcsn Scr* 
cernti an Sr semi e^ thi partus et'it ajtn lAal datt'^t Siijurtif rurf {loan ng eeecimlJ ef sueh tun ss~ 
Bar 

Where a lu C 'or part uoa of jc> nt familv buiuiesses \ as compromised the parUes asreemg to 
confine the taking of all accounts upto 31st Ma ch 1946 if the compromise t as arnvect at ahet full 
considerat on b> the parties and was not vioated b) fraud nutrepre$eniat.c>r mitlalte O' tnisunder 
standing the matter onceconcluded between the parties who were dealing with each other at artn s 
length cannot be reopened Where a motor bus business of th- family continued to he earned on 
aher the crucial date fieed m the compromise it is not open to the plamtt? to ask for accounts of such 
subsequent period by a new suit 

The plamtifi n barred by the principle of tesjuduata from reagitating the quesuon m the nibse 
queot suit. The compromise decree has the binding forte of rrs judcala 

The claim is also barred by the provisions of Order : rule 2 '3) of ihe Code of Cii »1 Procedure 
The p!aui(i?by eonfininghiscla m to account 111 the pnorsuit upto Afareh 3r, 1946 only imp'ieitl) 
if rot expl eitly re! nqmshcd hw da m to the account for the suhsequenl penod Tbe cause of acticn 
In the first n t was the de$ re o'” the plaintilT to separate (rum his brothers and to dit-de the joint 
family property That s ut cmbrac-d the cni re prooerty wttivout any reser\-auon and was compro- 
aused the plainiiff having abandoned h s claim to account in respect of the motor business subsequent 
to March 31 1946 Kis subsequent suit 10 enlbrce apart of hu tiajn is founded on the same cause 
of action which he dehberaieiy relinquished The second suit is accordingly barred under Order a 
rule a (3) of the Cnil Procedure Code 
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of the High Court of Judicature at Bombay (Bavdekar and Dixit, JJ ) m Appeal 
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The Judgment of the Court was delivered by 

Ghulam Hasan, J — ^This appeal is brought by leave of the High Court of Bombay 
against the judgment and decree of a Division Bench of that court (Bavdekar and 
Dixit, JJ ) dated March 25, 1952, modifying the judgment and decree of the Civ’l 
Judge, Senior Division of Thana, dated 30th June, 1951 

The appeal anses out of a partition between 6 brothers of a joint Hindu family 
The joint family earned on joint family business of a grocery shop, liquor shops, a 
ration shop, a motor-bus service and also money-lending under the name of “Son- 
takke Brothers” The family also possessed immovable and movable property 
Balkrishna Sitaram Sontakkc is the eldest of the brothers and is the plaintiff respon 
dent in the present appeal He wall be referre'd to hereafter as the plaintiff 

It IS common ground that up to 1944 the brothers were hvang and messing 
together and the income from the family business used to be kept with the plain- 
tiff From 14th Apnl, 1945 the situation changed and the parties began to appro- 
priate the proceeds of the v anous businesses carried on by them separately to them 
selves The plaintiff was running the liquor shops, defendants i and 2, who are 
the -appellants, were carrying on the motor bus service business while defendant 
4 was running the grocery shop The parties tried to have partition effect- 
ed between them through arbitrators but the attempt failed On 29th June, 1945, 
all the five brothers filed a suit for partition against the plaintiff of all joint family 
properties including the accounts of all the businesses The suit was numbered 39 
of 1945 It was Compromised on yih March, 1946 By this compromise it was 
declared that prior to 1942 all the accounts of the various businesses had been cor- 
rectly maintained and shown, that the parties had agreed to have arbitrators appoint- 
ed through Court for examining the accounts from 1942 up to 31st March, 1946, 
and for dctemunig the amount due up to that date Each of the brothers was 
to get one sixth share m the cash balance as found on 31st March, 1946, upon exaim- 
nation of accounts by the arbitrators All the movable property of the joint family 
including the stock in trade of all the faimly busmes^es was to be divided equally 
among all the brothers The compromise further declared that the plaintiff was 
to have one sixth share m the motor garage and that defendants i and 2 were to 
pay the price of one sixth share to him These are the material provisions of the 
compromise One of the brotiiers was a minor and the Court finding the compro- 
mise to be for the benefit of the minor accepted it and passed a preliminary decree 
in terms of the compromise on 25th July, 1947 If nothing else had happened 
to disturb the natural course of events, the proceedings would have ended in a final 
decree for partition The plamiiff, however, commenced a fresh suit on 23rd Feb- 
ruary, 1919, confining his relief to his share of the profits and assets of the motor 
business carried on by defendants t and 2 after 3151 March 1916 His case was 
that the compromise was made m a hurry, that the partio omitted to provide m 
the compromise about the future conduct of the motor business from ist \pnl, 
19.J6, that the motor business was still a joint family business and that he had a 
fight to ask for accounts of that busmens subsequent to 315I March, igjS 

In defence it was pleaded that the compromise was made after due delibcra- 
ffon, that accounts of the moto- business and the grocery shop should actually hav e 
been taken up to I4lh Apnl, sgij, the date of disruption of the joint family status, 
but the parties agreed by ww of compromise that account of all family businesses 
should te taken up to 31st March, 1916 It was ilso pleaded that the claim wa* 
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barred by Tts Judicata Upan the issues framed m the case the Cud Judge found 
that the Slut 'vas not barred by reason of the decision in the pre%nous suit No 39 
of 1945, that the decision m that suit v as not obtained b> fraud and misrepresenta- 
tion and that the compromise in the previous suit \ias not due to a mistake or mis- 
understanding Despite these findings, the Civil Judge held that although the 
motor business carried on after the partition had ceased to be ajoint famiK business 
yet as It \\ as carried on by some members of a family their position 4S analogous 
to that of a partner carrying on partnership after dissolution and applying the pnn- 
aple underlying section 37 of the Partnership Act he held that the t\%o brothers 
carrying on the motor busmess were liable to account Accordingly he passed a 
preUminarv decree directing the accounts of the motor business to be taken from 
31st Marchj 1946, up to the date on which a final decree for payment of the amount 
found to be due t\ouId be made A commissioner was appointed to take the 
accounts to ascertain the profits earned by the use of the capital belonging to the 
shares of brothers other than those who earned on the motor busmess In appeal 
Bavdekar, J , Math whom Dixit, J , agreed modified the decree of the trial court 
by directing that the accounts were to be taken up to the date sihen the businesses 
disconunued and not up to the date of the final decree 

The learned Judges held that the cause of action for the present suit w as dilTerent 
from the cause of action m the previous suit and that the suit was not barred by m 
juiieala or by Order 2, rule 2 of the Code of Civil Procedure After delivering 
themselves of some conflicting observauons to which reference will m detail be made 
he-eaftcr they held that the consent decree did not expressly negative the right for 
accounts of the motor transport business Finally the learned Judges recorded 
the conclusion that regardless of the pleadings in the case the defendants i L 2 
lud made use of the joint family property and that they stood in the position of 
co-owners and as comempUted in section 90 of the Indian Trusts Act were liable 
tO tender accounts for the profits which were attributable to the employment of 
the assets owned by the parties jomtly 

Learned counsel for the appellants has contested the view of the High Court 
upon all the points decided against them He has contended that the cause of 
action m a suit for partition is the desire and mlenuon of the family to separate, 
that the cause of action m the two suits is identically the same and not separate and 
distinct and that the suit was, therefore, barred both by the principle of rttjuduala 
and by Order 2, rule 2, of the Civil Procedure Code Learned counsel also chal- 
lenged the view of the High Court about the applicability of section 90 of the Indian 
Trusts Act 

It s^ms to us that upon a fair reading of the compromise arrived at between 
the parties in the circumstances then ex«ung, the only legitimate conclusion possible 
IS that the parties had agreed to confine the taking of all accounts up to 3JSI March, 
1946, and had closed the door to reopening them beyond ihai date. If the com- 
promise was arrived at after full consideration by the parties and was not viUatcd 
by fraud, rmsrcprescntauon, mistake or misunderstanding as held by the tnal Court 
—a finding which was not imcrfered with by the High Court— it follows that a 
matter once concluded bctvvecn the partiea who were dealing VNilh each other at 
arm’s length cannot now be reopened ^\hatled the parties to confine the period 
of account to 31st March, 1946, and stop further accounting which would have 
normally extended to the passing of the final decree vnll appear from the following 
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circumstances The plaintiff knw that the licence for the liquor shops earned on 
by him was expiring on the ist April, 1946 and he isas anxious to run the 
liquor business exclusn el> and not jomUy or m partnership wth his brothers after 
the expiry of the licence He ga\e a notice to his brothers through Pleader on 
12th December, 1945, stating infer aiia the following — 

‘ The penod of (bccncc for) the liquor sliopsat the said places ejcpire* by end of Alarcb 1946 
Hence after the expiry of the said period my client having no desire to conduct hquor shop business 
joint Y or la partnership Mtb anv of you again he introds to nin and sviU run as from the dale ist 
April 1946 one or more liquor shops as he pleases beloaging to him alone irdepcndently The 
moneys that wll W required for (purchase ml auction ofthc shops sviU be paid bv my cheat by borrosN* 
in gthe same from third parues on his oven responsihhty and my client v,ill not a]]ov\ the said moneys 
to have the least connection viith the businesses properties and cash Vihich are at present m dispute 
in court and 'nth the profits and income from the said htismesses or properties AIv cl eni expressly 
informs you bv this nonce of the fact n that the hquor shops thus purchased bv him "ill solely 
belong to him and "ill be run by him mdependentU of anyofyou None of sou nil have any 
1 'gal riqht to meddle ' iih or mterfere n the I qaoi <hops uhich vtil be thus purchased b\ m% chent 
in 1*^6 Go'emment aucuon for the new year beginning froin 1st April 1946 and ‘‘ ant of sou male 
an attempt "tth mal cious intention to enuse even the slightest interference m the said bu' ness of my 
client then my client wUl hold wu AiUv respons ble for any harm suPered by hjn and for other 
darnages and expenses ncurred by him and viU uke a severe •egal acuon against you therefor 

This notice furnishes a true guide as to the mtenoon of the plaintiff which 
y\as none otiicr than that he should run the liquor shops e\clusi%el> for himself 
and appropriate the profits thereof without making himself accountable to his 
brothers Although the plaintiff sa>s that he intended to pa% for the auction of 
liquor shops by borrownng he was really in a position of vantage for he admittedly 
had Rs 1 3 000 cash m hand as against the Rs 3 000 his brothers had The notice 
explains the significance of the provision m the compromise that accounts are to 
be taken onlv up to 31st March, 1946 Since the plaintiff did not want his brothers 
to interfere with his exclusive running of the hquor business after 31st March, 1946, 
he perforce had to agree that he should sever his connection vsath other bus^inesses 
run by his brothers This arrangement was apparently acceptable to aft the brothers 
as being fair and reasonable and as not gmng undue advantage to any party over 
the other This being our construction of the compromise 11 follows that the plain* 
tiff’s conduct in going back upon that arrangement by filing a fresh suit m regard to 
the motor business onlv is anything/ but honest The plaint filed m the previous 
suit leaves no manner of doubt that the plaintiffs in that suit sought a complete 
dmsion of all the family property both movable and immovable and a final deter* 
mmalion of all the accounts m respect of the familv businesses It is also sgmificanl 
that after the compromise the plaintiff (Balkrishna) filed an application before 
the Civil Judge in which he alleged that when he agreed in the compromise that 
the accoiinis of the various businesses should be up to the 31st March, 1946 he was 
under t misapprehension regarding hjs legal right inasmuch as he thought that 
v'hen the accounts were to be taken up to -a certain date, the joint faraiK property 
after that date would not be allowed to be utilircd bv some members onlv of the 
family for making profits for ihcmvelvcs to the exclusion of the plaintiff He goes 
on to say that he Ulxiiired under the impression that the joint family business would 
be Cither altogether stopped after the 3151 March, 1946, or vsould be run cither 
by the arbitrators or the Commissioners and the profits accruing therefrom would 
be dcYiosued in court for distribution among the parties according to their shares 
Tins application v\as made on 22nd November, 1947 His Pleader, however. 
Slated on 6ih April, 19.48 “The apphcation n abandoned by the applicant as he 
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v.nsh« to pursue his remedv bv ss-ay of an independent suit for the grievance in the 
application ”, and the court passed the ord« “ The application is disposed of 
as It IS not pressed ’ The learned Ju^es of the High Court in referring to this 
apphcation obserse thus 

“It IS obvious therefrora that really speaking the idea of the profits of «es eral busme«»cs after 
the tst of April 1946 was present to the minds of the parties , but the parties did rot care to ask 
that accounts of the other bits nesses v. ill be taken up after the 1st of Apnl, 1946 One oftbebusmeaes 
was a 1 quor busjiess which admittedly was tocomc to an end on the gtst of March 1946 tut there 
was also another bus ness that vas a kirana shop which was not a scry big bus ness Eut all the 
same it was there and were is force therefore, in the contention which has been adsanced cn tehalf 
of the appellants that it was not as if there has been an overs ght on the part cf the parties fcut the 
parties knew that the businesses might go on afterwards, but if they were earned on they did rot 
particularh care for providing by the compromise decree for accounts of those businesses being 
taken after the ist of Apnl 1946 

Hasang said all this the> record the conclusion that the compromise did not 
expressly negativ e the right of the plaintiff to an account of motor busine's Wc 
are unable to accept this conclusion The observations quoted above negative the 
plaintiff s case about mistake or misunderstanding in regard to the true effect of 
the compromise and show that the plaintiff abandoned the right to account after 
the crucial date and the status of the parties thereafter changed into one of tenants 
in common If the plaintiff really intended that accounts of the motcr busmess 
or indeed of all other businesses were to be taken up to the date of 
the final decree there was no point in mentiomng the 31st March, 1946 
The normal course after the preliminary decree was passed by the Court, tsas to 
divide all the propertv by metes and bounds and to award monies as found on 
examination of the accounts right up to the date of the final decree. 
But for the compromise which limited the penod of the account the plaintiff would 
have obtained the relief he is now seeking in the partition suit as accounts would 
have been taken of all the businesses up to the date of the final decree The plain- 
tiff has himself to thank for preventing the natural course of events and for forbid- 
ding the accounts to be taken after the 31st March, 1946 The plaintiff on the 
other hand has no real grievance m the matter, for although the defendants i d. a 
who continued to run the motor business, may have made some money with the 
help of the two old motor buses, the plaintiff whose keenness to run the hquor busi- 
ness is apparent from the notice referred to above was not precluded ftom reaping 
the fruits of that busmess It is hard to conceive that the plaintiff would have 
agreed to share his burden of the loss if the motor busmess has sustained any IV c 
hold, therefore., that the comijr/unisr rJnswL once. Cnr all theeonlmvcrsg ahcuit taking 
any account of the joint family businesses including the motor business after the 
31st March, 1946, and the plaintiff is bound by the terms of the compromise and 
the Consent decree following upon it 

The obv lOus effect of this finding is that the plaintiff 15 barred by the principle 
of r«j«Afiifii from rcagitatmg the question m the present suit It is well 'cttlcd that 
a consent decree is as binding upon the parties thereto as a decree passed by mvitum 
The compromise ha\ mg been found not to be vitiated by fraud, misrepresentation, 
misunderstanding or mistake, the decree passed thereon has the bmdmg force of 
Its judicata 

W'e are also of opinion that the phuntifTv claim is barred by the provisions of 
Order a, rule 2 (3) of the Code of Civil Procedure The plaintiff by confimng 
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his claim to account up to March 31, 1946, onl> implicitly, if not explicitly, relin- 
quished his claim to the account for the subsequent penod Sub rule 3 clearly la^’S 
down that if a penon omits, except with the lea\c of the Court, to sue for all rehefs 
to which he is entitled, he shall not aftenvards sue for any relief so omitted %Ve 
do not agree wth the High Court that the cause of action m the subsequent suit was 
different from the cause of action m the first suit The cause of action in the first 
suit was the desire of the plaintiff to separate fi'oin his brothers and to dmde the 
joint family property That suit embraced the entire property without any reserva- 
tion and vsas compromised, the plaintiff having abandoned his claim to account m 
respect of the motdr business subsequent to 31st March, 1946 His subsequent 
suit to enforce a part of the claim is founded on the same cause of action which 
he deliberately relinquished We are dear, therefore, that the cause of action in 
th» two suits being the same, the suit is barred under Order 2 rule 2 (3) of the Cml 
Procedure Code 

As the suit is barred both by resjudicala and Order 2, rule 2 (3) of the Civil 
Procedure Code, no further question as to the applicability of section 90 of the 
Indian Trusts Act can possibly arise under the circumstances 

The result is that we allow the appeal and dismiss the suit with costs through 

out 

Appeal alloiLid 

SUPREME COURT OF 1 \DIA 
[Civil Appellate Jurisdiction 3 

Present — Memrctia-vo Maiiajan, Chief fustue, Vivian Bose and Gkueam 
Hasan, JJ 

Nathoo Lai AppelUtni* 

V 

Dunja Prasad Rtipondent 

H \ij aJ le !l pnpery to Jvghtrr-^C ft etteuud by meiA/r eni teiioio tf Ttttalcr 

fj iht diJiMer ta eftclualt the oral will—l/cm/ers Im led or abtoluie n|^I iJi dau’fittr 
Cans! lul on f/ If'd a (igso) ArUU liy—Affl eeb I y—Dierttc/ H gh Qmrt 0/ Hajasthen iradjjtrg 
deme of ir Courl of former fa pur Slate— R ght to Iran to appeal 

According to ihc Uw aa understood at present where there are no eitpress lemu ta adeed of gift 
by a donor ha» mg absolute nghts there u no presumpuononewav or the other and there it no d [Terence 
in the case of a male and the case of a fesoale and the fact that the donee u a woman does not make 
the g ft any the less absolute where the words would be sufiicient to consery an absolute estate to a 
male To convey an absolute Estate to a Hindu female 00 express po er of alienation need be given 
itn enou^Vi iT words are used of such aoipl tude as would convey full rights of ownersh p Itis 
clearly wrong to say that a will having been made by the father in fa our of ha daughter it ihould be 
presumed that he intended to pve her a limited life estate 

Where the onl> operat v e decree in a su t was that of the Rajasthan H gh Court passed on 5th 
Aonl 1950 mod f ing a decree passed by the H gh Court of the former Ja pur State the provTsions 
of An cle 1 33 are attracted to it and it is appealable to the Supreme Court provided the requ re 
m Its of that \n cle are fulfilled The Code «**' Cinl Procedure of the Ja-pur State making the 
decree of lu H h Court final could not determine the junsdtcUon of the S ipreme Court and has 
no relerancv to the ma nta nabil ty of the appeal to the Supreme Court 

Appeal from the Judgment and Order, dated the 5th Apnl ig^o of the High 
Court of Rajasthan at Jaipur m Case No 24 of Samvat 2003 (Revnew modifyang 
the Decxee, dated the 3rd March, 1949 of the High Court of the former Jaipur State 
in Civil Second Appeal No 187 of Samvat 2004 against the Decree, dated the I5lh 
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Apnl, 1948, of the Court of the Distnct Judge, Jaipur Cit^, in Civil Appeal No 40 
ofSamiat 2004, arising out of the Decree, dated the 23rd August, i 947 , °r the 
Cml Judge, Jaipur Cit^, in Suit No 66 of Sainvat 2002 ) 

Dr Bakshi Tek Chand, Senior Advocate, (Rajtndrr j\arain, Adiocate, svith him) 
for Appellant 

D M Bhandart, Senior Ad\ocate. {A* As<!ru.aBa, and R A* Sachth^, 
Advocates, with him) for Respondent 

The Judgment of the Court was delivered by 

Mahajan CJ — This is an appeal from the judgment and decree of 
the High Court of Ji dicature ofRajastban, dated the 5th of Apnl, 1950, modifying 
the decree of the High Court of the former Jaipur State, dated the 3rd March, 1949* 
on an application for review in a second appeal concerning a suit for possession of 
property 

The propertv in dispute originally belonged to one Ramchandra who died 
sonless m the \ear 1903 He was survived by his mother Sheokori, his widow Mst 
Badni and his two daughters, Bhun and Laxnu It is alleged that he made an oral 
wiU under wh ch he bequeathed the property m dispute to his daughter Laxmi 
On the 6th September, 1906, Mst Sheokori and Mst Badm purporting to act m 
accordance with the directions of the oral will, executed and registered a deed of 
gift of the property m dispute in favour of Mst Laxmi The gift deed contains the 
following recitals — 

These houses are made a gift to you according lo the will of your father Ramachandra 
In th s I ay thc'c houses belonging to us were purchased by your father Ramachandra and he m 
h s last da> s ha ing made a gift of these houses lo you made a will to vs that he had made a gift of 
that house 10 J ts daughter Laxrai and directed u* to get the gilt deed registered in her name He 
further said that f wc or our relations kinsmen creditors do raise any dupute with her he would 
Damang r hoonga catch ho'd of him by bis garmenu According to his aforesaid will, we have 
got this gift-deed executed in your favour while in best of our senses and in discharge of our sacred 
duty enjoined by Dharma No other person except vou has got any claim over the house 

You deal with your house in any way you like If anybody takes back the land gifted by himself 
or bis ancestors he will live in hell as tong as the sun and moon shine 

The scribe it seems, did not m appropriate language express the directions of the 
two widows and his ideas of the legal situation were somewhat confused but there can 
be no manner of doubt that the two executants were not conferring themselves 
any title which they had in the property on Laxmi but were merely gmng effect 
to the oral will as executors and were putting the legatee in possession of the bequea- 
thed porperiy in this manner That the widows had no title themselves is evident 
from the fact that hfst Sheokori also joined in executing the gift deed 
Admittedly Ramachandra’s estate could not devolve on her 

Bhun, the second daughter, died in the year 1907, while Mst Badni, the widow, 
died in the year 1927 Mst Laxmi remained in possession of the property till licr 
death in the year 1928 After her death Balabux, her husband, on the 5th of July, 
1930, claiming as heir to her, mortgaged the house in dispute to the defendant- 
appellant Nathoo Lai and later on the 5th October, 1933, he sold it to him and 
put him into possession of it and since then he u in possession 

On the 4th October, 1945, that is one day before the expiry of the period of 
12 years from thculatc of the defendant's entry into possession of the house, the 
plamtilT, son of MsV Bhun, sister of 9 i(st Laxnu, claiming as an heir to her estate, 
filed this suit tnjotma pauperis for povsessjon of the house IJc alleged that he was 
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m possession of the house till the 24th of August, 1933 through his tenant, that after 
it ss as vacated by the tenant he locked it and went anay to his nati\ e \ illage Harmara; 
and that on the 27th September, 1944, he came to knosv that the house had been 
taken possession of by the appellant during his absence It tvas contended fay him 
that Balabux had no right either to mortgage or sell the house and that Laxmi 
was not the absolute otsaier of the property but had only a limited estate m it, and 
on her'death he ssas entitled to possession of it 

On the 28th of August, 1947 the suit was dismissed by the Civil Judge who 
held that Mst Laxmi became the absolute owner of the property and the plaintiff 
therefore had no title to claim possession of it after her death, Balabux being her 
stndhan heir ' Tlic learned Judge, however, held that the suit was withm limita- 
tion On appeal this decision was affirmed by the District Judge He expressed 
the opinion that the i\idow in executing the deed of gift was onlv acting as an exe- 
cutrix of the oral will made Ramchandra at his deathbed and that Laxmi got 
under this will an absolute estate in the suit property The plea of limitation raised 
by the defendant was negatived on the finding that the plaintiff was in possession 
of It wathm tivelve years of the suit 

Plaintiff preferred a second appeal to the High Court of Jaipur and this time 
with success The High Court held that after the death of Laxmi the plaintiff 
continued m possession of the house till he was dispossessed by the defendant on 
the 5th of October, 1933 and that he was m possession even during her lifetime 
On the mam question m the case the High Court held that though the house was 
bequeathed to Laxmi by Ramchandra under an oral will, there was no proof that 
it conferred upon her an absolute interest in the property and that m the absence 
of any evidence indicating that the donor intended to convey an absolute interest 
to her, the gift being m favour of a female could only confer upon her a limited hfe 
estate and on her death it would revert to the donor’s heirs and the plaintiff being 
such an heir was entitled to succeed In the resu’t the appeal was allowed and the 
plaintiff s suit was decreed with costs throughout 

The defendant applied for a review of this judgment Meanwhile the Jaipur 
High Court had become defunct and the review was heard bv the Rajasthan High 
Court as successor to the Jaipur High Court under the High Courts Ordinance and 
was partially allowed on the 5th of Apnl 1950 and the decree was accordingly amended 
and it was provided therein that the plaintiff shall not be entitled to possession of 
the house except on payment oT Rs 4 000 to the defendant as costs of improve- 
ments and repairs It is against this judgment and decree passed after the coming 
into force of the Constitution of India that the present appeal has been preferred 
to this Court by leave of the Rajasthan High Court under Article 133 (i) (c) of the 
Constitution 

The learned counsel for the respondent raised a preliminary objection as to 
the maintainability of the appeal He contended that according to the Code of 
Civil Procedure of the Jaipur State the decision of the Jaipur High Court had 
become final as no appeal lay from it and hence this appeal was incompetent It 
was argued that the proceedings in the suit decided in 1945, had concluded by the 
decision of the High Court given in 1949, and the review judgment which modified 
the decree m regard to improvements, could not entitle the appellant to reopen 
the decision of the High Court of Jaipur given in 1949 
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In our opinion, this objection is not well founded The only operative decree 
m the suit which finally and conclusi\ely determines the rights of the parties is the 
decree passed on the 5th of April, 1950, by the Rajasthan High Oiurt and that ha\nng 
been passed after the coming into force of the Constitution of India, the provisions 
of Article 133 are attracted to it and it is appealable to this Court provided the rc* 
quirements of that Article are fulfilled The Code of Civil Procedure of the Jaipur 
State could not determine the jurisdiction of this Court and has no relevancy to the 
maintainability of the appeal The requirements of Article 133 having been ful- 
filled, this appeal is dearly competent 

The learned counsel then contended that the High Court was m error m grant* 
ing the certificate m this case We are unable to agree An inquiry was made 
into the valuation of the property and it was reported that its value was Rs ?o,ooo 
or that the decision affected property of the value of above Rs 20,000 A sub- 
stantial question of law was involved in the case, that is, whether a testamentary 
disposition by a Hindu m favour of a female heir conferred on her only a limited 
estate in the absence of evidence that he intended to confer on her an absolute 
interest in the property In these circumstances the High Court was fully justified 
in granting the certificate ^Ve ourselves would have been prepared to admit 
this appeal under our extraordinary powers conferred l?y Article 136 (i) of the Cons- 
stitiuion if such a certificate had not been given m the case For the reasons 
given above vve see no force in either of these two preliminary objections which we 
ov errule 

Dr Bakshi Tek Chand for the appellant contended that the courts below were 
in error m holding that the plaintiff’s suit was within limitation He urged that 
m order to bring the suit vvnthm limitation the plaintiff m para 5 of the plaint alleged 
that after the death of Laxim he kept tenants in the house, realised the rent and 
enjoyed it and that the last tenant vacated on the 24th August, 1933 and there- 
after he went to his native place after locking the house, but that this allegition 
had not been made good bv him, and as there was no evidence that he locked the 
house, It should be held that plamtilFs possession discontinued with effect from the 
the 24th August, 1933 and hence his suit brought more than twelve years from 
that date was not within time 

It has been found by the courts below that the plaintiff was in possession of 
this house even dunng the lifetime of Laxmi and continued m possession there- 
after Even if the tenant vacated the house on the 24th August,^ 1933 and the 
plaintiff did not lock it, his possession would be presumed to continue till he was 
dispossessed by someone The law presumes in favour of continuity of possesion 
The three courts below have unanimously held that on the evidence it was esta- 
blished that after the death of Laxmi plaintiff continued in possession of the house 
and the suit was within limitation There are no valid grounds for reviewing this 
finding in the fourth Court and the contention is. therefore negatived 

Dr Bak^ii Tek Chand next contended that Laxmi acquired an absolute title 
in the suit property under the will of her father and that the High Court was m error 
m holding thit unless there were express words indicating that the donor who 
had absolute inteycst m the gifted property intended to convery an absolute interest 
to her, the gift imfavour of an heir who would ordinarily inherit a limited interest 
could not be conVrued as conferring an absolute interest The learned counsel 
for the respondent the other hind raised Jwo contentions He urged m the first 
instance that it seenAthat the intention ofRamachandra was to make a gift of the 
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suit propertv in fasour of Laxmi but he 'uas unable to perfect the gift by executing 
a registered deed, being on his death bed and in that situation the property de\ oh ed 
on his tudotv inheritance and it onlj came to Laxmi under the widow’s gift and 
under it she could not get a larger interest than what the widow her'elf possessed, 
nameh , a limited life estate, which terminated on her death In the alternative, 
It was said that there w as no e\ idencc as to the terms of the oral w ill and that being 
«o, the gift being in fat our of a female heir, the presumption in the absence of eva- 
dence to the contrary was that the donee got only a limited life interest m the be- 
queathed propertt 

In our judgment there is force m the contention of Dr Tek Chand and none 
of the contentions raised by the respondent’s counsel hate any talidity That 
Ramachindra bequeathed the suit properly and did not gift it to his daughter 
Laxmi is a fact tthich cannot be questioned at this stage It was adrmtted by the 
plaintiff himself m the witness box This is what the said — 

Ratnachandra had made a will in favour Laxmi and o that connect-on m\ maternal 
grandmotiicr and maieraal great grandmother got the gift deed regjtered Thu very gift deed was 
got executed b> m\ maternal grandmother and maternal greatgrandmother and had got it registered 
Through U IS gift deed Mst Laxmi held possession over it ull she was alive ^be had kept depo 
nent as her son and so she got the rent notes eieeuied in m name 

^Vhat is admitted bv a paitv to be true must be presumed to be true unless the 
contrarv is shown There is no evidence to the contrary in the case The gift 
deed fully «upports the testimony of the plainuff on this point ft definitely states 
that according to the will the gift deed was executed m fa' our of Laxmi and it 
further reates that Laxnu was entitled to deal with the hou e m ant manner she 
liked Those who were directed to execute the oral will made bv Ramachandra 
must be presumed to have carried out his directions in accordance wnth his 
wishes It seems clear that the intention of the testator was to benefit his daugthter 
Laxmi and to confer upon her the same title as he himself possessed She was the 
sole object of his bount> and on the attendant circumstances of this case it is plain 
that he intended to confer on her whatever utle he himself had Laxmi therefore 
became the absolute owner of the property under the terms of the ora! wall of her 
father and the plaintiff is no heir to the property which under the law devolved on 
Laxmi s husband v iio had full right to alienate it 

W e arc further of the opinion that the High Court was in error in thinking that 
It IS a settled principle of law that unless there arc express terms in the deed of 
gift to indicate that the donor who had absolvtc interest intended to convey absolute 
uvvrtvi'Sihjy, a guf* m iSvour ui‘‘inT ihm* wihrnnhaTtS'vnnV <r ilmutu' imUresf cicmrta' 
be construed as conferring an absolute intTest It is true that this was the principle 
once deduced from the Privy Council decision in Mahotmd Shjmsool v SheituI Ram^ 
wherein it was held that a bequest to a daughter m law passed a limited estate 
The proposition laid down m Mahomed Skamsool s tase^, was construed by the High 
Courts m India to mean that a gift of immovrable propertv to a woman could not 
be deemed to confer upon her an absolute estate of inheritance which she could 
alienate at her pleasure unless the deed or will gave her in express terms a hentable 
estate or power of alienation Later decisions of the Judicial Committee made 
It clear that if words were used confemng absolute ownership upon the wife, the 
wife enjoyed the rights of ownership without their being conferred by express and 
additional terms SI-rn’isocFs t(ae\ has been examined in recent years m 
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some High Courts and it has been observed diat according to the law as understood 
at present there is no presumption one ^\•ay or the other and there is no difference 
beU\ cen the case of a male and the case of a female, and the fact that the donee is a 
woman does not make the gift any the less absolute where the words would be 
sufficient to convey an absolute estate to a male (see Xagammal v Suhbalokshmt 
Ammo’*- The matter has now been set at rest by the decision of this Court m 
Ram Gopal \ Ptand Lai* In this case it was observed as follows — 

Itmav be taVen to he qmte settled that there is no warrant for the proposiuon of law that when 
agrantofanimmotablep Joert> ismadetoattndufeinale.sbcdoesnotgetan absolute or alienable 
interest m such propem unle*s such power is escpressly conferred upon her The reasoning adopted by 
M tier J of the Calcutta H gh Court >n iUt KolUnt Knar \ Liahrni your* which was approved of 
and acrep ed b> the Jud cial Committee in a number of decisions seems to me to be unassailable 
It vas held b> the Pnvv Council asearlv asm ihecaseof v Ta^on* that if an estate were given 

to a man \ uhoui express words of iflhentance itwould m the absence of a conflicting context cany, 
by Hindu la an estate of inheritance Ibis is the general principle of law which is recognircd and 
embodied in sect on 8 of the Transfer of Prouerty Act and unless it is shovvn that under Hmdu Law 
a gift to a female means a limited gift or carncs with it the restrictions or disabilities sim i lar to those 
that exist in a widow s estate there is no jusuficauoa for deparimg from this principle There is 
certamlj no sueh pro i. on in Hindu Law and 00 text could be supphed in support of the same 

The po' lion therefore is that to convey an absolute estate to a Hindu female no eepress 
po ve 1 af enaiioo need be given it is enough if words arc used of lueb araphtude as would convey 
full r ghu of o\ nership 

The learned Judges of the High Court were therefore clearly wrong in law in holding 
that the will having been made by the father in favour of his daughter, it should 
be presumed thit he intended to give her a limited life estate 

For the rensons given above wc aUovv the appeal, set aside the decree of the 
High Court decreeing the plaintiff’s suit and restore the decree of the trial court 
discussing the plaintiff s suit In the circumstances of thu case we will make no 
order as to costs 

Apptal aUaVLtd 
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Gopal Singh and others ApptllanU:* 

Ujagar Smgh and others Jtfspond/nls 

Cii4lom (PuyaS) — Jati — -Siuefstion — ^<M^-fl>lCM/raf futptTliti — DausMir prefentd to collaterats — Daushtrr 
can gfl Iht firopnl;/ to her sons and accAnatt the suatssHm 

In regard to the acquired property of the father, the daughter u preferred to the collaterals 
Among the agricultural Jati the daughter tales the property not as * limited heir If she has sons 
the esuie w It descend to them and their hneal male issue, in the usual wa> A gift of such property 
by the daugliter to her sons will accelerate the succession and the reversioners have no claim to such 
an estate 

Appeal from thejudgmcni and Decree, dated the 27th June, 1950, of the High 
Court of Judicature of Patiala and East Punjab States Union m Second Appeal 

• Civil Appeal No 174 of 1951 and April, 1954 
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No 219 of 1949 50 against the Judgment and Decree, dated the 21st September, 
1949, of the Court of the Additional District Judge, Bhatinda, in Appeal No 61 of 
1948, arising from the Judgment and Decree, dated the loth August 1948, of the 
Court of the Sub Judge, II Class, Mansa, m Gise No 134 of 1947 
Gopal Stngh and Sardar SmgA, Ad\ocatcs for Appellants 
Ackhru Ram, Senior Adtocate and A L AfehUtnt, Adtocate for Respondents 
The Judgment of the Court tv’as deh\ercd 

Bose, J — ^The plaintiffs appeal Diet claim to be the presumptive rever- 
sioner to one Hamam Singh who owned the property m dispute On 2nd Novem 
her, 1944, after Hamam Singh's death his daughter Mst Biro, the second defen 
dant, gifted the plaint properties to her sons who have been grouped together as 
the fint defendant The plaintiffs contended that the property is ancestral and 
that the daughter got only a life estate so they sue for a declaration that the gift 
will not affect their reversionary rights 

The defendants rely on custom They state that, according to the customary 
law which governs the parties, coUatcrab beyond the Bfth degree are not heirs m 
the presence of a daughter and her line The plaintiffs, they say, are collaterals 
of the seventh degree, therefore they cannot displace the daughter They also 
state that the property was not ancestral so the plaintiffs cannot challenge the 
daughter s alienation The third Une of defence related to a portion of the property 
which IS not in dispute before us 

The property in suit comistcd of three items 

(1) 253 bighas of Kiias land , 

(2) a half share in 3 bighas 19 bisuas , and 

(3) a share m certain shamlat property 

The defendants say that Hamam Singh gifted 123 bighas of the Khas land to the 
second defendant that the gift was absolute and $0 the plaintiffs cannot get that 
portion, of the property m any event 

The trial Judge held, on the admission of the plamtiJTs counsel, that the land 
in dispute w as non-ancestral and that the daughter’s sons would succeed after her 
to the exclusion of the plaintiff', therefore the gift by her to her sons amounted to 
an acceleration of the estate The learned Judge dismissed the plaintiff’s suit 
On appeal to the lower appellate Court, the finding that the property^ was 
non ancestral was upheld as the plamliffs’ learned counsel in that Court did not con- 
test the finding of the first Court on this pomt As regards the acceleration the 
learned Judge thought it necessary to examine a point which the plaintiffs had 
raised in the trial Court but which was ^ored there, namely that a house was 
not mcluded in the g’ft Therefore it was argued that as the whole of the estate 
was not passed on to the next heir there was no acceleration The learned Judge 
took evidence on this point and held that the house was not included and so found 
against the defendants Accordingly he decreed the plaintiffs’ claim for this part 
of the estate 

In the High Court the learned Judges upheld the concurrent findmg about 
the non ancesu^ nature of the property Before them also the pomt was conceded 
by the plaintifB’ counsel They also bdd that the house was not included in the 
gift but held that it was such a small pan of die estate that the daughter’s retention 
of it could not mdicate an intention on hff part not to efface herself from the estate 
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The> also held in the plaintifT's iavour that thc^ \\cre coHaterak in the fiflli degree 
and not the seventh but held that as the proepctty iv-as non ancestral the daughter's 
sons v\ere the nearest heirs, so the gift accelerated the estate and vested it m the 
donees despite the exclusion of the house Accordingly the> reversed th“ decree 
of the lower appe’late Court and restored that of the learned trial Judge 

Before us, the plaintiffs learned counsel tried to reopen the concurrent finding 
of the three Courts about the non ancestral nature of the property but v\e did not 
allow him to do so The question is a mixed question of law and fact and the 
admission involved both We were not shown how the facts admitted could be 
disentangled from the law so that we could determine whether the conclusion of 
law drawn from the admitted facts was wrong The learned trial Judge said that 
the admission was made because of a previous decision m a former suit between 
the same parties or their predecessors Hamam Singh had mortgaged a part 
of his estate and placed the mortgagees in pos«ession When he died some of his 
collaterals took possession of the unencumbered portion of the estate The daughter 
Mst Biro therefore instituted two suits, one for possession against the collaterals 
including the present plaintifft or their predecessors, and the o^er for a declaration 
against the mortgagees in possession In this she also joined the same set of colla- 
terals Mst Biro succeeded on the ground that the property was non ancestral 
These findings are obviously rts )udi(ata and if the plaintiffs’ learned counsel had 
not conceded the point the question would at once hav e been raised and the previous 
judgments, which were exhibited (Exhibiu DD and DF), would have concluded 
the matter But as the point was conceded in all three Courts it was not necessary 
for the defendants to fall back on the previous decisions It must therefore be 
accepted here that the whole of the land in dispute was non ancestral 

That brings us to the question of heirship Paragraph ag (a) of Ratugan's 
* Digest of Customary Law” says that — 

' In regard to the acquired property oritet father, the daughter ts preferred to the coJaterals ’ 
That is not disputed but what the plaintiffs contend is that she only succeeds as 
a limited heir and that after her the reversion will go to the father’s heirs in the 
usual way But that is not the Punjab custom among the tribe to which the parties 
belong, namely agricultural Jats Rattigan quotes the following passage from 
page 6i of Roc and Rattigan’s “Tribal Law of the Punjab" at page 41: of the 
13th edition of his Digest 

\V here a succession of a niatned daughter u allowed die genera’ principle 1$ that she succeeds 
not as an ordinary heir but merely as the means of passing on the property to another male, whose 
descent from her father in the female line ss allowed under excepUonal cncumstances to count as if 
It were descent in the male line She will Indeed continue to hold the land in her own name, es en 
after the binh of sons and their attaining i»ayority> for her own life but she has 00 snore power o\er it 
than a widow would ha\e If sht has sent, tht istaleutllo/ cottrs* dtsieni l» them andthtxt lined male ujw, 
in the UiMl ua^ But if she had no sons or if their male issue fail the land will resert except in seme 
Special instances where her husband is alio ved to hedd for bis hfe, to her father s agnates just as it 
would has e done / no eeceplum <0 lie generd nJe ef agnahe xaeeemon had tier been in her fa our 

This IS supported by at least two decisions from the Punjab In Lehnav Mst 
Thakri^, tvio learned Judges of the Punjab Chief Court (the third dissenting) said 
in the course of a Full Bench decision that even m the case of ancestral property 
the daughter s sons and their descendants would exclude collaterals of the father 
In a more recent case (1953) the Punjab High Court held in Lai Sinah v Roor Sinah'* 
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that in the case of non ancestral property the daughters are preferred to collo 
terals 

^^e were told that this rule only apphes when the daughter succeeds and 
has no appheat on -when she predeceases her father \Vc say nothing about this 
because the case before us is one in which the daughter did succeed and all the 
authorities produced before us indicate that in that event her sons will exclude 
the collaterals We were not shown anj decision which has taken a contrary 
view We are only concerned with non ancestral property here and expre's no 
opinion about what would happen in the case of ancestral property, though the 
observations of tsvo of the learned Juices in the Full Bench of the Punjab Chief 
Court to which which we ha\e referred cany the rule over to ancestral property 
as well 

The learned counsel for the plamtitTs relies on paragraph 64 of Rattigan’s 
Digest where it is stated that except in two cases which do not apply heie, no female 
in possession of property from, among others, her father can permanentlv alienate 
It But we are not concerned with an alienation here The gift to the sons may 
or may not be good after Mst Biro’s death as a fi/l The question is whether there 
•was an acceleration If ther* was the form it took would not matter 

^Ve turn, next, to the question of surrender and the only question there is 
whether the retention by Mst Biro of the house would prevent an acceleration 
of the estate The extent of the propert) covered by the gift is over 253 bighas 
She had an absolute right to gift 123 bighas of this and so the only portion to which 
the doctrine of surrender vvould apply would be the remaining 130 odd bighas 
But the fact that she gav e away all her property to her sons, bar this house, including 
property to which she had an absolute right, is relevant to show that her intention 
was to efface herself completely Now as regards this house, Garja Smgh (P ^V i) 
gives us this description of it 

TheduUacebenveea the door of the Sabbat and (bat of Darwaja is only about two karams ' 
(eleven feet) Opposite to Darwaja there 15 one Jballani the door of which opens into the Sabbat 
and not in the courtyard Except Darwaja Sabbat and Jhallani there u no other roofed portion m 
their house There is only one compound for the cattle 

In this tiny dwelling live not only Mst Biro but also her three sons It forms, 
as the High Cotirt held, a very small part of the whole property The retention 
of this, particularly m these circumstances when the sons alreadv live there with 
her, would not invalidate the surrender The law about this has been correctly 
set out in MuBa's " Hindu Law ", i ith edition, page 2 1 7, m the fblfowing terms 

But the omission due to ignorance or to oversight of a small portion of the whole property 
does not affect the validity of the surrender when it u otherwise bona fidi 
The present case is, in our opinion, covered by that rule We agree with the High 
Court that the gift operated to accelerate the succession That being the case, 
the plaintiffs are no longer the reversioners even if they would otherwise have 
been entitled to succeed on failure of the dat^hter’s sons and their line We need 
not decide whether the plaintiffs, as collaterals in the fifth degree, -would be heirs 
at all 

The appeal fails and is dismissed with costs 


Appeal dismissed 
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Present * — B K Mukherjea, \ ivtan Bose, Ghulam Hasan, and T L 
\ ENKATARAIIA AYYAR, JJ 

Hem Smgh and Mula Singh ApptllanU* 

Harnam Singh and another Rtspondents 

Custom (Punjab) — R j. am ef GurdasptiT DutnU — Ansaer to questw i 9 layuig doim tbat the adopt on 

of near 0 laterais only j.as ncogmsed — Net mmJatoey — Adopt on of cotlateral of tight degrees — \aldty 
The ans er to quest on 9 oftheifjitoj > am ofthcGurdaspurDistnctof the year 1913 laying do^ n 
thatiheadop on of near collaterals only vtasrecc^ised is not mandatory Theeust m recorded 
in the Rueet > am is m derogai on of the general cutlom and those who set tip such custom must 
prose It bv clear and unequ \Qcal language The language is on the face of it ambiguous and there 
IS no varrant for lim ting the expression to s mufy collateral relationship only upto a certain degree 
and no further 

On appeal b> special leave granted by His Majesty in Council dated the 30th 
October 1945 from the Judgment and Decree, dated the 12th July, 1944, of the 
High Court of Judicature at Lahore in Civil Regular Second Appeal No 450 
of 1942 against the Judgment and Decree, dated the 14th January, 1942 of the 
Court of the District Judge Gutdaspur, in Appeal No 91 of 1941 arising from the 
Judgment and Decree dated the 31st July, 1941, of the Court of the Senior Sub* 
ordmate Judge Gurdaspur, in Suit No 80 of 1940 

G S Vohra and Harhw Stnghy Advocates, for Appellants 
Achhru Ram Senior Adv ocatc, (J B Dadaehanjt and J? N ^arAlAy, Advocates, 
with him) for Respondents 

The Judgment of the Court was delivered by 

Ghulam Hasan J — ^This is an appeal by special leave granted by the Pnvy 
Council against the Judgment and Decree, dated July 12, 1944 of a Division Bench 
of the High Court at Lahore passed in second appeal confirming the dismissal of 
the appellants’ suit concurrendy by the trial court and the court of the District 
Judge, Gurdaspur 

The two appellants are admittedly the first cousins of the respondent Harnam 
Smgh and belong to village Gillamvali, Tahsil Batala, District Gurdaspur Gur* 
mej Singh, respondent 2, is a collateral of Hamam Singh in the 8th degree The 
appellants sued for a declaration that the deed of adoption executed bv Hamam 
Singlvonjuly <10 1 940,. ado^tin^ Gurmei. Sm^ wras invalid and could imtafiectthe 
revebionary rights of the appellants after the death of Hamam Smgh The appel* 
lants case was that under the Customary Law of Gurdaspur District applicable 
to the Gill Jats of village Gillanwab, Hamam Smgh could only adopt a ‘ near col- 
lateral” and Gurmej Singh being a distant collateral his adoption was invalid 
The defence was a denial of the plaintiils’ claim Both the trial Judge and the 
District Judge on appeal held that the factum and the validitv of the adoption were 
fully esubhshed In second appeal Trevor Hames, CJ and Mahajan, J (as he 
then was) held that there was suffiaent evidence of the factum of adoption as fur- 
nished by the deed and the subsequent conduct of Harnam Smgh They held 
that all that was necessary under the custom to consUtute an adoption was the 
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expression of a clear intention on the part of the adoptive father to adopt the boy 
concerned as his son and this intention v\ as clearlv manifested here b> the execution 
and registration of the deed of adoption coupled with the public declarations and 
treatment as adopted son Upon the legal validity of the adoption the High Court 
found that the answer to Question g of die Rm.ai i-am of Gurdaspur Dutnct of 
the ^ ear 1 91 3 la^ung down that the adoption of ‘near collaterals onlv’ was recognised 
vi'as not mandatory Th“ High Court rehed in support of their conclusion on 
a decision of Tek Chand, J m Jonah \ Deuan Smgh^ and the Pnv^ Council 
decision m Basant Singk \ Bnj Raj Satan Smgfi^ 

The first question regarding the factum of adoption need not detain us long 
The deed of adoption exhibit (D i) recites iJiat Hamam Singh had no male issue 
who could perform his kiiy a hatam cercmonv after his death, that Gurmej Singh had 
been brought up while he w’as an infant b> his wife and that he had adopted him 
according to the prevailmg custom The recital continues that since the adoption 
he had been treatmg and calling Gurmej Singh as his adopted son This fact was 
well known in the village and the adoptee was enjoying all rights of a sen He 
had executed a formal document m his favour m order to put an end to any 
•dispute which might be raised about his adoption As adopted son he made him 
the owner of all of his property Wc are satisfied that there is ample evidence to 
sustain the finding on the factum of adoption 

The mam question which falls to be considered is whether under the terms of 
the Piuo} i am applicable to the parties Gurmq Singh bemg a collateral of Hamaxn 
Smgh m the 8th degree could be vahdly adopted The custom in question is 
founded on Question 9 and its Ansvver m tbeCustomaiy law of the Gurdaspur Dis« 
tnct The^ are as follows — 

dMtioa g — Is there say rule by t«hicb it u required that the penen adopted should be related 
to the penen adoptiaa ’ I 0 what relatives may be adopted ^ Is any preference required to be 
•shown to paiticulat relatives ’ If so tnuatrate them m order of preferent* Is u neteaary tliat 
the adopt^ mq and bu adopare father should be (1) of the same casie or tube , (2) of the aaae 
gof> 

Anszerr —The only tnbta that tect^iuse the adoption of a daughter’s son are th- Sayj-ads of 
the Shatargarh and the Arams of the Guraspur Tahiil The Brahmans ©f the Batala Tahkl state 
that cal/ such of them as are dot agncultunstsb' occupauan recognize such adopuon The Muhaa 
madanjats cpf the GurdaTiur Tahsil ccwM not come to an agreement oa thj pomt. TU rmsmuig 
-tnhis ruaprsithe adopt <n of r-ar Tki right «f seerhen mlitrtt thepenonei!o fjij The 
Khatns Brahmans and Bedis and Sodis of the Gurda.pur Tahsil hew-rrer state that the nearest 
collaterals caonot be superseded and seltbon should aKays be made from among them 

It 15 contended for the appellants that the expression near collaterals only” 
must be construed to mean a collateral up to the third degree and does not cover 
the case of a remote collateral m the 8th degree The restriction as regards the 
degree of relation-hip of the adoptee jt is urged is mandatory and cannot be ignored 
The esqiression near collaterals ’ is not defined b> the custom The relev ant 
answer which tie have iialiascd above gives no indication as to the precise import 
of the v\ords ‘ near collaterals ’ The custom recorded m the Rina] t-am is m dero- 
gaUon of the general custom and those who set up such a custom must pros e it by 
clear and uneqiuv ocal language The language s on the face of it ambiguous and 
we can 'ee no -warrant for himtu^ the expression to sigilifj collateral relationship 
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only up to a certain degree and no further We are also of opinion that theianguage 
used amounts to no more than an eqiression of a ^vlsh on the part of the narrators 
of the custom and is not mandatorj If the intention \v-as to gii'e it a mandatory 
force, the RiiLaj t-cm would ha\e a\oided the use of ambiguous words ^^hlch are 
susceptible of a confiictmg interpretation The pronsion that the right of 'election 
rests with the person adoptmg also detracts from the mandatory nature of the limi- 
tation imposed upon the degree of relationship Though the adoption of ivhat 
the custom describes as “ near collaterals only ” was recognized bv the commumty 
of Jats, the nght of selection ivas left to the discretion of the adopter There is no 
meamng ui conferring a discretion upon the adopter if he is not allowed to exercise 
the nght of selection as betii een collaterals mter si W e are unable to read into- 
the answer a restriction upon the choice of the adopter of any particular colla- 
teral however near in degree he may be 

In his valuable worL enutled ‘ Digest of Chistomary Law m the Punjab ’ Sir 
W H Rattigan states m para 35 that “a sonless propnetor of land m the central 
and eastern parts of the Punjab may appomt one of his lansmcn to succeed him as 
his heir ‘ and m para 36 that * there is no restnction as regards the age or the 
degree of relationship of the person to be appointed ’ It appears to us that the 
basic idea underlying a cu'tomary adoption prevalent in the Punjab js the appomt- 
ment of an heir to the adopter with a \eiw to assooate him m his agricultural pursuits 
asd famdv aSairs The object is to cooler a personal benefit upon a l-r ntma n from 
the secular pomt of vieiv unlike the adoption under the Hindu X^w where the pri- 
mary consideration m the mind of the adopter if a male is to dense spintual benefit 
and if a female to confer such benefit upon her husband That is why no emphasis 
IS laid on any ceremonies and great latitude 1$ allowed to the adopter m the matter 
of selection 

MuUa in his well known work on Hindu Law says 

It hsi nsuUrly been h Id that tb« tens vvbcb probibit the adopticiBorati only son aad those 
which enjom the adoption of a relation in preference to a stranger are onlv director} , therefore, the 
adoption of an only son or a stranger in preference to a relation if completed ti not invalid In 
cases Such as the above where the tc^ts are merely directory the principle of factum to/rt appi es,. 
and the act done is valid and bindine’ (P 541 ) 

"W e see no reason i»hy a declaration m a Rxitaj t-am should be treated differently 
and the test of the answer should not be taken to be directory Hoyvcver peremp- 
tory may be the language used in the answ’ers given by the narrators of the custom, 
the dominant mtenUon underlying their declarations tvhich is to confer a temporal 
benefit upon one s kinsmen should not be lost sij;ht of 

A number of cases have been cited befoere us to show that in recording the 
custom the language used was of a peremptory nature and yet the courts have 
held that the declarations were merdy directory and non-compliance with those 
declarations did not mvahdate the custom 

In jixLon Singh and anoiher \ , Pal Smgk and molher, * Shah Dm and Beadon, JJ , 
held “ that by custom among Randhawa Jats of Mauza Bhangali, Tahsil ^\mntsar, 
the adoption, by a regutcred deed, of a collateral m the 9th degree who is of 16 
years of age is valid m the presence of nearer collaterals ” The adoption was 
objected to on the ground that the adoptee was a remote collateral and that he was 
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not under the age of t^veIve at the time of the adoption as required by the Riwaj- 
t-am The learned Judges held that the provision as regards the age was recom- 
mendatory and not of a mandatory character. 

In SantSin^hv Mula and On*, Robertson and Beadon,JJ , held "that among 
Jats and kindred tribes in the Punjab, the general, though not the umversal, custom 
is that a man may appoint an heir from amongs^the descendants of his ancestor and 
that he need not necessarily appoint the nearest collateral This was a case 
where a distant collateral was preferred to a nearer collateral The learned Judges 
expressed the opinion that the clause which points to the advisability of adopting 
from amongst near collaterals was nothing more than advisory 

In Chanan Singh v Buta Singk and Ors * a case from Jullundcr Distric*, the 
question and answer were as follows — 

Q_utst m ^0 *’1 — Are anv forma’ities necessars to constitute a va' d adootion if so describe 
them State esptesslv whether the omission of an\ customarv ceremonies \\ ill \ mate the adoption ’ 
Ansu-er — The essence of adoption is that the fact of adoption he declared before the brotherhood 
or other residents of the village The usual practice is that the Baradari gathers together and the 
adopter declares m their presence the fact of the adoption Sweets are distnbuted and a deed of 
adoption is also drawn up If these formalities are not observed the adoption is not considered vahd ’ 
The adoption was challenged on the ground that there was no gathering of 
the brotherhood The learned Judges (Addison and Beckett JJ ) held that t was 
immaterial whether there was or was not a gathering of the brotherhood at the 
time It appears that the adopter had made a statement in court acknowledging 
the appointment or adoption in question The next da> he celebrated the marriage 
of the boy as his son and thereafter he looked after his education and allowed him 
to describe himself as his adopted son or appointed helr^ and the boy bved with 
him as his son The learned Judges held that the details given in the answers to 
questions in various Customary Laws were not necessarily mandatory but might 
be merely indicatory 

In Jonala v Dtv-an Tek Chand, J , held ‘ that an adoption of a, 

collateral in the fourth degree among Jats of Mauza Hussanpur, Tahtil Nakodar 
District Jullundur, is valid" although nearer collaterals are alive ” He a'so held 
“ that an entry m the Riuai 1 am as to the ^rsons who can be adopted is merely 
mdicatory ” 

In a case from Delhi reported in “Baiant Singh and On v Btij Raj Saran Singh* 
the Privy Council held ‘ that the restnction in the Rutaj i-am of adoption to persons 
of the same £0lra IS recommendatory and a prerson of a different gotra may be 

Counsel for the appellants frankly conceded that he could cite no case where 
the declarations governing customary adoptions were held to be mandatory 

^^'hether a particular rule recorded in the Rtwaj i am is mandatory or directory 
must depend on what is the essential characteristic of the custom Under the 
Hmdu law adoption is primarily a rebgious act intended to confer spiritual benefit 
on the adopter and some 0^ the rules have, therefore, been held to be mandatory 
and compliance with them regarded as a condition of the validity of the adoption 
On the other hand, under the Customary Law in the Punjab, adoption is secular 
in character, the object being to appoint an heir and the rules relating to ceremomes 
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to preferences m sdection ha\e to be held to be directory and adophom 
•madi». in disregard of them are not invalid 

There is no substance in the aj^Kal and tve dismiss it with costs 

Appeal dismissed 

SUPREME COURT OF INDIA. 

(Criminal ^ippellate Jurisdiction ) 

Presett — K Mukherjeaj Vivian Bose and Ghulam Hasan, jj 


Nar Singh and another Appellants * 

s 

The State of Uttar Pradesh Respondent 

Const tut on of India {1950) Artule 134 *i) (c) — Scope— Case — Mean tig — If rneanscase as a tchole 
or of each indiniual person tomemed — ippeid 1» •Sujlr/inf Court on cert ficate issued wrenglp — Foj.'er of Suprme 
Court 


Case as wed m Article 134 (l) (e) ofiheConsotuaon means He case of each individual person 
That would be so even if the tr al had been by ihe High Court itself but ji is e\fn more so on appeal 
because though several persons may joui w presenting a cooimon memoranducn of appeal (if the 
Rules of the Court ui quesuon SO permit the appeal of each forms a separate case’ fortbc*epur 
poses Where one of the sev eral convirts appealing at the same tune u entitled to a certificate under 
Arbcle 134 (i) (r) It cannot be said that cas refers to the appeal as a whole and that a certificate 
should be issued to all tie convtctt 

The Supreme Court has general powers of judic al supenoirndnce over all Courts in India and 
St the ultimate interpreter and gv ardian of the Constitunon It has a duty to see that its prat-istons 
are fa thfully observed and where necessary to eirpousd (hem Arbcle 134 (i) {e) use* the same 
language as Article 133 (t) (r A certificate u required under Article 133 (i) m each of the four 
cases set out there out the mei^ grant of the cer tficate would not prtc’ude the Suprme Court from 
determining whether t was ngbtly granted and vsheiher the condiuoas prerequisite to the grant 
are satisfied In the case of clause (<l of both of Article 133 {«) and Article 134 (1), the cmly 
cond.uon u the discretion of the H gh Court but the discretion is a judicial one and must be 
judiaally esercued along the weil*cstablished hoes which govern theses matters also the cem 
ficate must show on the face of It that the discreaon conferred vas invoked aod exercised If it 
IS properly exercised on well-established and proper lines then as in all questions vi here an 
exerciseordiscretionisinvolved therevyooldbenomterfereiictexceptonverystrong grounds Butif 
on the fac of the order it is apparent that the Court has misdirected itself and considered that lu 
discretion was fettered when it v as not or tbit st had none then the superior Court must either 
remit the case or exercise the dtscrcbon itself [Cue law referred to ] 

Appeal under Article 134 (l) (c) of the Constitution of India from the Judgment 
and Order dated the 7th May, 195X, of theH^h Court of Judicature at Allahabad 
on Crimmal Appeal No 350 of 1950 arising out of Ihe judgment and Order, dated 
the 9th March, 1950, of the Court e>f the Additional Sessions Judge, Etah, m 
Sessions Trials Nos 127 of 1949 and 10 of 1950 
S P Varma, Advocate, for Appellants 


C P Lfll, Adtocate, for Respcndcnts 
The judgment of the Court was dclnered by 

Bose, J— Twenu four persons, among them the two appellants, were tried 
held ‘ under sections 148, 307/149 and 302/149 Indian Penal Code Sixteen 
the ado^mited and the remaining eight were convicted On appeal to the HJrrh 
years of ^ more were acquitted and the only ones whose convicuons were upheld 
objected t^o appellants. Nar Singh and Roshan Singh, and oneNanhu Smgh 
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By a curious misreading of the evidence this Nanhu Singh in as mixed up wth 
Bechan Singh ^\^lat the High Court really meant to do i\-as to comict Bechan 
Smgh and acquit Nanhu Singh Instead of that thc^ acquitted Bechan Smgh 
and convacted Nanhu Smgh As soon as the learned High Court Judges realised 
their mistake they communicated, wth the State Gosemment and an order 
svas thereupon passed b> that Go\cmment remitting the sentence mistakenl) passed 
on Nanhu and directing that he be released 

This occasioned an application under Article 134 (i) (c) of the Constitution 
Nanhu Smgh and the two appellants \ar Singh and Roshan Smgh for a certifi- 
cate The High Court rightly considered that the certificate should issue m the 
case of Nanhu Singh because, despite the remission of his sentence the State 
Go\emmcnt and his release, his conviction on, among other thmgs, a charge of 
murder, still stood, and the High Court understandabU , thought that the stigma 
of that might affect him adversely in the future As regards the other two, there" 
was nothing in their cases to warrant the issue of a certificate but the learned High 
Court Judges thought (wTonglj m our opinion) that the> vvere bound to do so 
because Article 134 (i) (e) speaks of a ‘ case ” and th‘*v considered that the only 
“ case ” before them tvas the appeal as a whole That, m our opuuou, is wTong 
“ Case” as used there means the case of each individual person That would 
be so e\ en if the trial had been b> the High Court itself but it is c\ en more so on- 
appeal because, though several persons ma> jom in presentmg a common memo- 
randum of appeal (if the Rules of the Court in question $0 permit), the appeal 
of each forms a separate ‘ case ” for those purposes That is obvious from the 
fact that every person who is convicted need not appeal nor need several convicts 
appeal at the same tune under a joint memorandum , and if it were necessary 
to send up the ” case ” as a whole in the sense which the learned High Court Judg:es 
contemplate, it would be necessary to join even those vsho were acquined so that 
the " case” (in that sense) could be reviewed in lU entuTt> ^^e are clear that 
that IS not the meaning of the word in the context of Arude 134 (i) and that the 
High Court was wrong in thinking that it was 

Havii^ obtained the certificate Nanhu did not appeal and the only ones 
who have come up here are the two convnefe Had the> come up independently 
and presented a peunon for special leave under Article 136 theu peUUon would 
at once hav c been dismissed because there is nothu^ special m their cases to justify 
an appeal under that Article The evidence agamst them is clear and it has been 
believed, accordingl>, follovving our usual rule, wc would have rejected the petiUon 
xn lijmne But, it was contended on their behalf that having obtamed a certificate 
we have now become an ordinary Court of appeid and are bound to hear their 
case as an appellate Court both on facts and on law Reliance was placed on a 
decision of the Federal Court reported in Subhenand Choxtdhaiy \ Apurba Krishna 
MUra^ 

^^e do not think the judgment of the Federal Court can be applied to this 
case It deals with section 205 of the Government of India Act, 193^, covermg 
a different subject and doSTiQt useThe same or similar vvordT ~ 

This Court has general powers of judicial supenntendence over all Courts 
m India and is the ultimate inte r pr et er and guardian of the Constitution It 
has a. dut) to see that its proviiions are faithfully observed and, where necessary. 
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expound them ArUcle 134 (i) (c) uses the same language as Article 133 (1) (c) 
certificate is required under Axtidc 133 (x) m each of the four cases set out there 
but the mere grant of the certificate wuld not preclude this Court from deter* 
immng whether it was rightly granted and whether the condmons prerequisite 
to the grant are satisfied In the cascof clause (f) both of Article X33^(x) andArti- 
cle t34 (*)> the only condition is the discretion of the High Court but the discretion 
IS a judicial one and must he judiaaUy exercised along the svell established lines 
which govern these matters (see Banarst Parskadv Kashi Knskna'^) , also the certifi- 
cate must show on the face of it that the discreuon conferred was invoked and 
exercised Radkaknshna Ayyar v SwamttuUha Ajyar^ and Radha Knshn Das v Rat 
Kfishn Chand^ If it is properly exercised on well-established and proper lines, then, 
as in all questions where an cxerasc of discretion m mvolvcd, there would be no 
mterference except on very strong grounds Swananarayan Jelhalal v Acharya Deren- 
draprasadji* ajid BkagbatiDeiv MttTohdhar Sahu.^ But if, on the face of the order, 
It is apparent that the Court has misdirected itself and considered that its discretion 
was fettered when it was not, or that it had none, then the superior Court must 
cither remit the case or exercise the discretion itself Bnj Indar Singh v Kanshi 
Ram* These are the well known lines on which quesuons of discretion are dealt 
with m the superior courts and they apply with as much force to certificates under 
ArUcle 134 (i) (r) as ebewhere 

In the present case, the learned High Court Judges thought they had no option 
They misdirected themselves about the law and as a consequence did not exercise 
the discretion which is vested m them They are quite clear as to what they would 
have done if, in their judgment, the law bad left them scope for the cxcrcue of any 
discretioiii for they say — 

Ord nanly no certificate can be granted to them as there u nothing of an excepnonal nature 
IS the r cases 

We hold therefore that the certificate was wrongly granted to the appellants and 
will treat their case as one under Article 136 (1) for special leave 

Regarded from that angle, this is not a proper case for special leave The 
High Court gjv es a dear finding that there were moire than five persons and bcheve# 
the eye wimesses who identify the twjp appellants The mere fact that only two 
out of the band of attackers were satisfactorily identified does not weaken the force 
of the findmg that more than five were involved The use of section 149, Indian 
Penal Code, was therefore justified and the convictions are proper 

^Ve see no reason to interfere with the sentences A number of persons joined 
m an attack at two in the morning on helpless persons who were asleep m bed 
At least one of the assailants was armed cither with a gun or a pistol He shot 
one man dead and attempted to murder another, and the band looted their property 
The sentences of two years, four years and transportauon are therefore not severe 
and call for no review 

The appeal fails and is dismissed 

Appeal dismissed 

1 (1900) 11 ML J 56 LKa8IJV.iiat 4 A.I R. 1946 P a 100 102 L.R 73 IJt 
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SUPREME COURT OF INDIA 

(Civil Appellate Jurisdiction ) 

Present — Mehrchand Mahajan, Chef Justice, B K Mukherjea, VtviAN 
Bose, N H Bhaowati and T L Venkatarasia Ayyar, JJ 
The Sales Tax Officer, Pibbhit Appellant* 

V 

Messrs Budh Prakash Jai Prakash Respondent 

Uttiar Pradesh Sales Tex Act (JtF of 1948) sect on 2 (ft) and section 3 B — Deficit on of sale as sn- 
tlud ng forward contracts — Val dtt^^Leiy of saUs tax on fontarJ, eontracis—VUsa wts—Coverranenl of 
Indus Act 1935 Schedule VII, List II Entry 48 — Scope 

Uader the Government bf India Act 1935 the Provinctal Legislature derived itj power to impose 
a tax on the sale of goods under Entry 48 in List II of the Seventh Schedule and the Uttar Pradesh 
Sales Tax Act (XV of 1948) was enacted m exercise of this power There having exwted at the time of 
the enactment of the Government of India Act 1935 a well-defined and well established distmction 
between a sale and an agreernent to seD it would be proper to interpret the expression sale of goods ” 
in Entry 48 in the sense in which it waa used in legislation both in England and India and hold that 
It authorises the imposition of tax only when there is a completed sale involving transfer of title The 
power conferred under Entry 48 to impose a tax on the sale of goods can therefore he exercised only 
•when there is a sale under which there is a transfer of property in the goods and not when there is 
■A mere agreement to sell The State Legislature cannot by enlarging the definition of sale ’ as 
uicludmg forward contracts arrogate to itself a power which is not conferred upon it by the Constitu- 
tion Act and the definition of ‘ sale in section a (ft) of Uttar Pradesh Act (XV of 1948) oust to 
that extent be declared otres For the same reason Explanation III to section 2 (A) which provides 
that forward contracts ' shall be deemed to have been completed on the date originally agreed upon 
for delivery and section 3 B which enacts chat notwiihstandmg anything contained in section 3, 
the turnover of any dealer m respect of transactions of forward contracts in which goods are not 
actually delivered shall be taxed at a rate not exceeding rupees two per unit as may be prescribed ’ 
must also be held to be ultra otres 

Appeal tinder Article 133 (1) of the Constitution of India from the Judgment 
and Decree, dated the 28th February, 1952, of the High Court of Judicature at 
Allahabad m Wni Application No 7297 of 1951 

C P Lai, Advocate, for Appellant 

JV C Chatterjee, Senior Advocate (Radh^ Lai Agarwal, Advocate, with turn), 
for Respondent 

The Judgment of the Court was delivered by 

Venkatarama Ayyar, J — ^This is an appeal by the Sales Tax Officer, Pilibhit, 
against the judgment of the High Court of Allahabad granting firstly, a writ of 
tertioran quashmg certam assessment orders made against the respondent, and 
secondly, a writ of prohibition m respect of certain other proceedings for assessment 
of tax under the provisions of the Uttar Fradesh Sales Tax Act (Act XV of 1948) 
The respondent is a firm doing busmess m forward contracts, and was assessed m 
respect of such contracts to a tax of Rs 1 082 8 o for the year 1948-1949 by an 
order, dated 27th February, 1950, Exhibit A, and to a tax of Rs 7,369 for the 
year 1949 1950 by an order, dated 23rd May, 1950, Exhibit B For the period, 
ist April, 1950 to 31st January, 1951, the respondent paid a sum of Rs 845 4 o 
as tax Assessment proceedings were also started by the appellant m respect of 
certam forward contracts relating to gur and peas The respondent challenged 
the legality of these proceedings and of the assessment orders on the ground that 
the Act in so far as it imposed a tax on fiirsvard contracts was ultra vires the powers 
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of the Provmaal Legislature The learned Judges agreed this contention, 
an<r issued a \\Tit of cerlioran quashing the orders of assessment. Exhibits A and B 
and a Amt of prohibition m respect of the proceedings for ass^sment of tax on for« 
A\ard contracts m gur and peas The matter nmv comes before us in appeal 
under a certificate of the High Court imder Article 133 (i) of the Constitution 

Under the Go\*emmcnt of India Act, 1935, the Provincial L^lature derived 
its pov\ er to impose a tax on the sale of goods under Entry 48 m List II of the Seventh 
Schedule, and the Uttar Pradesh Sales Tax Act XV of 1948 vi-as enacted in exercise 
of this poA\ er Section 2 (h) of the Act defines “ sale ” as follows 

Sale means wiifun its grammatical vanaHons and cognate erpressions anj" trznsfer of 
property in goad for caili or d-ferred payment or other valuabl consideration and indt-dts 
contracts but does not include a mortgage hypothecation charge or pledge 
It IS the extended defimtion of sale as including forward contracts m this section 
that IS rehed on as conferring authority on the appellant to make the orders m 
Exhibits A and B The point for decision in this appeal is whether the power 
to impose a tax on the sale of goods under Entry 48 includes a power to impose 
a tax on forward contracts 


Under the statute law of India which is based on English law on the subject, 
a sale of goods and an agreement for the sale of goods are treated as mo dutinct 
and separate matters Secuon 4 of the Indian Sale of Goods Act (Act III of 1930) 
runs as follows 

(i) A contract of sale of goods 1$ a contract wberebv tbe seller transfers or agrees to trar’fer 
the property tn goods to the buyer (or a pnec Tbete may be a contract of sale benseen one part 
owner and anotber 

(a) A contract of sale may be absolute or conditional 

(3) 'V'bere under a coaffaei of sale the property in the good* is traEsfened from tbe seller to 
the buyer the contract u called a sale but where the transfer of tbe property m tbe goods i* to tale- 
place at a future time or subject to tome condition thereafter to be fulfilled the contract is called an 
ajTrtmenr to sell. 


(4) An agreement to sell becomes a sale when tbe tune elaoses or tbe condiuons are fulfilled 
subject to which the pniperty m the goods 1$ to be transferred 

It Will be noticed that though the section groups both sales and agreements to 
sell under the single generic name of “ contracts of sale ”, following m this respect 
the scheme of the English Sale of Goods Act, 1893, it treats them as separate cate- 
gories, the vital point of distinction between them being that whereas m a sale 
there u a transfer of property in the goods from the seller to the buyer, there is 
none in an agreement to sell AVhen the contract is to sell future goods, and under 
section 6 (3) of the Sale of Goods Act even if" the seller purports to effect a present 
sale of future goods, the contract operates as an agreement to 'cll the goods ”, 
there can be no transfer of title to the goods until they actually come into existence , 
and even then the conditions laid down in section 23 of the Act should be satisfied 
before the property m the goods can pass That was also the law under the repealed 
provisions in Chapter of the Indian Contract Act, 1B72 Section 77 of the 
Contract Act defined ‘ sale ” as follows 

‘ Sale 1* the exchange of propertv for a price li involve* lie transfer of the ownership of 
the thing sold from the seller to the buyer 

Section 79 enacted that, 

\Vbere there is a contract for the saleofa tbrcgwhidi has yet to be asc'itamed, made or (inuhed, 
the ownership of the thing u not transferred to ibe buyer until it u ascertained, made or finished.’ 
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The correspondjng provisions of the English Act are sections i, j6 and 
Rule 5 of section 1 8 Section i is as {blIo^^'s 

(1) ‘‘A contract of sale of goods is a contract \«hereby the seller transfers or agrees to transfer 
the property m goods to the buyer for a money consideration called the price There may be 
contract of sale bet\^eeIl one part-ov,-ner and another 

^3) A contract of sale naaj be absolute or coiiditKnu] 

(3) \Vhere under a contract of sale the property in the goods is transferred from the seller 
to the buyer the contract is called a sale but where the transfer tiie property in the goods is to 
take place at a future time or subject to some condition thercaftet to be fulfilled the contract is 
called an agreememt to sell 

(4) An agreement to sell becomes a sale when the htne elapses or the conditions are fulfilled 
subject to which the property in the goods is to be transferred ’ 

Section 16 enacts that, 

“ Where there is a contract for the sale of unascertained goods no propert> m the goods is trans 
ferred to the bujer unless apd imul the goods are ascertained 

Section 18, Rule 5, provides for the passing of property m future goods after 
they are ascertained 

The distinction between a sale and an agreement to sell under section i of the 
English Act 13 thus stated b) Benjamin on Sale, Eighth Edition, ig^o 
“ In order la consQtute a lajr there must be~ 

(1) Ab (4 »/', by which alone the property does cot pass and 

(a) an uijal sale bv which the property passes 
It will he observed that the definiuon of a eaniraet of sale above cued includes a mere agreement 
to sell as well as an aetual sale ’* ' 

This distinction between sales and agreements to sell based upon the passu^ of 
the property in the goods is of great importance in determining the rights of parties 
xmder a contract The position is thus stated m Halshury’g “Laws of England,’*’ 
Volume 2g, page 15 paragraph 13 

‘ Aa agreement to sell or as tt is often stated an executory contract of sale is a contraet pure 
andsunple wheteasasale or as it m called for dis'inctior anexecuted contract of sale uacontract 
plus a conveyance fhus by an agreement to sell a mere jus inperssnam is created by a sale a jits 
IB rrui is transferred ISTiere goods have been sold and the buyer makes default in payment the seller 
may sue for the contract price but where an agreement to buy is broken usually the seller s only 
remedy is an action for unliquidated damages Similarly if an agree m ent to seT be broken by the 
seller, the buyer has only a personal temedy against the seller Tbe goods are the property of the 
seller and be fan dispose of them Thcv mav be taken tn execution for hu debts and if he bemnies 
bankrupt they oass to bis trustee in bankroptcv But if there has been a sale and the seller breaks 
his engagement to deliver the goods the huverhasnot orh a personal remedy against the seller but 

also the usual propnetary remedies -D respect of the goods themselves such as the acuons for conver 
Sion and deUnue Again d there he an agreement for sale and the goods pensh the loss as a rule 
falls on the seller while if there has been a sale the loss as a rule fal*s upon the buyer ” 

Thus, there having existed at the tune of the enactment of the Got emment of 
India Act, 1933, a well dehned and well established distinction between a sale 
and an agreement to sell it would be proper to interpret the expression “ sale of 
goods ’’ in Entry 48 in the sense in which it was used m legislation both m England 
and India and to hold that it authorises the imposition of a tax only tvhen there 
IS a completed sale mvolvmg transfer of title 

This conclusion is further strengthened when regard is had to the nature 
of the le%-^ Section 3 of the Act pimndes for a tax being imposed at three pies 
in the rupee on the tumo%er of the assesste, and ‘ tumo%er “■ is defined m section 
2 (ij as “ the aggregate of the proceeds’of sale b> a dealer ”, and that would con- 
sist of the price and any charges paid at the time of the delivery of the goods, as 
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provided m Explanation I The substance of the matter is that the sales tax is a 
levy on the pnce of the goods, and the reason of the thing requires that such a levy 
should not be made, unless the stage has been reached tshen the seller can recover 
the price under the contract It is tvdl settled that an action for price is main- 
tainable only when there is a sale involvmg transfer of the property m the goods 
to the purchaser Where there u only an agreement to sell, then the remedy of 
the seller is to sue for damages for breach of contract and not for the pnce of the 
goods The law was thus stated m Coll^ v Oterseas Exporters'^ , 

' Iq former davs an action for the pnce of good* would only lie upon one or other of tivo counts 
First upon the indebitatus count for goods sold and delivered, tihich wai pleaded a« follows ‘Money 
payable by the defendant to the plamlifTfor goods soldand delivered by the plainuff to the defendants 
Bullen and Leake, ‘Precedents of Pleading jrd cdiUon, page 38 This count would not he before 
dehvery Boulter v AmoH* The count was applicable whett upon a sale of goods the property 
has passed and the goods had been delivered to the purchaser and the price was payable at the 
time of the action brought Secondly upon the lodebitatus count 'or goods bargained and sold, 
which was pleaded as follows ‘Money payable by the defendant to the pUintiff for goods 
bargamed and sold by the plaintiff to the defendant’ Buhen and Leake, page 39 This count 
was applicable where upon a sale of goods the property had passed to the purchaser and the 
contract had been completed in all respects except dehtery, and die deLsery was not apart of the 
consideration for the price or a condition precedent to Us payment If die property had not passed 
the Count would not lie itkinsonv Bell* In my view the law a* to the circuinstaaces under which 
an action will lie for the price of goods has not been changed by the Sale of Goods Act, 1893 ’ 

« That IS also the law in this country under section 55 of the Sale of Goods Act* 
The only exception to xhis rule is when, tender an agreement between the parties, 
the pnce is payable on a day certain irrespective of debvery, and that is not material 
for the purpose of the present discussion 

The position therefore is that a liabihty to he assessed to sales tax can arise 
•only if there is a completed sale under which price is paid or is payable and not 
when there is only an agreement to scU, which can only result in a claim for damages 
It would be contrary to all principles to hold that damages for breach of contract 
are liable to be assessed to sales tax on the ground that they are m the same posiuon 
as sale pnce The power conferred under Entry ^8 to impose a tax on the sale 
of goods can therefore be exercised only when there is a sale under tvhich there u a 
transfer of property in the goods, and not when there is a mere agreement to sell 
The State Legislature cannot, by enlai^uig the definiUon Of " sale ” as including 
fortvard contracts, arrogate to itself a power which is not conferred upon it by the 
Constitution Act, and the dehmtion of “ sale ” in section 2 (A) of Act XV of 1948 
must, to that extent, be declared ultra rtres For the same reason, ExplanaUon III 
to section 2 (h) which provides that forward contracts ‘ shall be deemed to have been 
completed on the date originally agreed upon tor delivery ”, and secUon 3-B 
which enacts that 

‘ Noiwitlistandmg anything contauird m section 3 th© turnover of any dealer in respect of 
transactions of forward contracts jn which goods are not actually delivered, shall be taxed at a rate 
not exceeding rupees two per unit as may be presenbed * 
must also be held to be ultra tires 

In the result, the decision of the High Court must be aflirmed and this appeal 
•dismissed with costs 

* Appeal dismissed 

I LR (tgai) 3 K B 301 at 309, 310 3 (iSjB) 8 B & C. 377 

a (1833) 1 Cr M 333 " 
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SUPREME COURT OF INDIA 

[Civil Appellate Junsdiction ] 

Present — S R Das, Ghulaji Hasan and B Jagannadhadas, JJ 
Chhote Khan, deceased, represented by his son, Hannat and 

others Appellants* 

D 

Mai Khan and others Respondents 

Wajib ul erz — Onginal grant wfavnir of an tndinuhjal made tespottsxble for ptr/ntenl ef entire land revenue^ 
Other members of his family erempted from payment ef land reienue — SuSajuml conduct treating alt the members 
as co-owners — Efect — Right of members elket (Aait grantee la elam partiiwn — Agreement n u-ajib ul-arz — 
How far enforcible 

^Vhere there was a grant onginaUy in fa\(mr of one member of the family who was made respon 
sible for the payment of the entire land revenue and subsequently the other branches were treated as 
owners in equal shares notwithstanding that the original grantee was called sole owner m certain 
documents theother members are entitled to the properties as co-owners and can claim a partition of 
*he properties 

An entry regarding an agreement m a wajtb ul a-r holds <:ood during the period of the settlement 
in which It IS made and hec«aes inoperative when the settlement has come to an end 
* On appeal from the Judgment and Decree, dated the toth November, 1944, 
of the High Court of Judicature at Lahore m Civil Regular First Appeal No 259 
of 1942, arising out of the Judgment and Decree, dated the 29th July, 194a, of the 
Court of the Extra*Assistant Settlement Officer and Assistant Collector of the First 
Grade as Senior Sub Judge, Gurgaon, m Suit No 35 01*1940 41 

Dr Bakshi Tek Ckand, Senior Advocate {Ram Jhalk Chadha, and Ganpat Rat, 
Advocates, with him) for Appellants 

Pfttumt Lai, Advocate for Respondents Nos i, 3, 7 to 1 1 and 13 to 19 
The Judgment of the Cotiri was dehvered by » 

Gkulam Hasan, J — This appeal is brought against the judgment and decree, 
dated loth November, 1944, of the Lahore High Court (Sir Trevor Harries C J , 
and Mr. Justice Mahajan, the present Chief Justice of this Court) reversing the judg- 
ment and decree of the Assistant Collector, First Grade, Gurgaon, as Senior Subor- 
dinate Judge, and dismissing the plamufTs appellanu’ suit 

Dalmir, Dilmor and Chhinga were three brothers-and Amir Khan and Sharif 
Khan were the two collaterals Ahf Khan was the son of Amir Khan The pre- 
sent dispute is between the descendants of the five branches of the fanuly 

The suit was brought by the descendants of Dalmir against the descendants 
of Dilmor, Chhinga, Alif Khan and Shanf Khan To this suit were also impleaded 
as defendants some of the descendants of Dalirur The plamtiffs claimed a decla- 
ration that they along with defendants 17 to 19 arc full owners m possession of 819 
bighas, 19 biswas land situate in village Manota, Tehsil Ferozepore Jhirka, m the 
Gurgaon District that the defendants i to 16 had no right to claim partition of that 
land and that they were entitled only to the produce of land measurmg 140 bighas 
19 biswas possessed by them without payment of land re\enue The aforesaid 
defendants, it was alleged, were bound by the terms embodied m the agreement, 
dated nth September, 1861, m the wrajib-ul arz of that settlement and repeated 
in subsequent settlements which debarred them from any right to claim partition 
Defendants i to 16 tvho are the contesting defendants, pleaded m defence that the 
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plaintiffs along wtli the pro-forma defendants 17 to 19 tvere recorded m Revenue 
papers as o^^•ne^s of i/sth share in the land m dispute, ^^lule the contesting defen- 
dants vere recorded as oivners of the remaining 4/5th share and as such the> irere 
entitled to claim partition The defendants denied that an> agreement or condi- 
tion in the wajib-ul arz restricting their nght to partition is-as bmding after the 
expir> of the term of the settlement and contended that it could not operate as a 
bar to their claim to partition The Assistant Collector trymg the suit as a Civil 
Court under section 117 of the Punjab Land Revenue Act (Act XVII of 1887) 
decreed the claim He held that the contesting defendants s\ere entitled onl) to 
get produce of 140 bighas and 19 bisssas ofland m their possession ssathout pajTnent 
of land re\enue and had no interest m the remaining land This decree w’as re\ersed 
on appeal the High Court holding that the defend^ts are enutled to 4/5th share as 
proprietors, that the original agreement repeated in subsequent settlements iras 
bindmg on the parties so long as the settlements were m force, that it ceased to 
ha\ e an^ effect after the expiry of the settlements and that the reneu-al of its terms 
m the settlement of 1938-39 was not binding as they svere not agreed to by the 
contestmg defendants The learned Judges held that the judgment (D-4), dated 
tSth June 1893 of the Chief Court bf Punjab tnUr parUs which held that the pro-, 
hibition of partition contained m the wajib-ul arz did not survive the expiry 
of the penod of the settlement, was binding upon them They took the view that 
the contesting defendants being proprietors, the nght of partition was inherent 
m their nght of ownership As a result of these findings the suit was dismissed 
We have heard Dr Tek Chand, learned counsel for the appellants in support 
of the appeal at length but we are of opinion that there is no force m the appeal 

The parties are Mecs and the land in dispute is simate m village hlanota, 
Tchsil Ferozepore Jhirka, m Gurgaon District According to the Gazetteer of 
Gurgaoti District (1910) the Meos owned nearly the whole of the Ferozepore Tehsil 
and various other villages m Gurgaon They are divided into several sub-tribes, 
and these sub tribes possess a strong feeling of unity and the power of corporate 
action It was stated that 

in the Mutiny the members of each jub-dmsion geoct3iU> acted together , and district officers 
are ad ised to keep ihemse'ves mfonned of the names and characters of the men who from time to 
lime possess consj-rable mflu Qce over their f Uow tnbe sm en (P 6o' 

The documentary evidence regarding the title to the property m dispute 
ranges over a period of four settlements, each settlement being for a period of 
thirty years The first settlement was made m 1839 42, the second m 187a 1879, 
the third m 1903-08 and the last m 1938-39 which is the current settlement. The 
village was assessed to armual revenue of Rs 323 for the penod of 30 years from 
1246 to 1275 fash (corresponding to 1839 1862 AD) which was made payable 
by Dalmir Lambardat who is desenbed as sole owner Settlement papers were, 
however, lost during the MuUny and after taking fresh measurements the settle- 
ment papers were completed AlifKhan, Dalinir and Dilmor signed what 
is called an agreement binding them by all conditions, provisions and declarations 
made at the time of the Settlement (P 12) 

It is common ground that the pn^ierty was originally granted m 1822 AD , 
to Dalmir by Nawab Ahmad Bakhsh Khan, Rais of Ferozepore Jhirka The grant 
IS not in smtmg anil there is no contemporaneous record sshich could throw any 
light on Its terms JJalmir claimed to be the sole grantee wi th full proprietary 
rights A number of documents are attached to the Settlement Record of 1863- 
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They are important as shoivmg how the property was dealt with by the settlement 
authorities from tune to tune and the state of the Revenue records The earhest 
document on record appears to be an ^reement, dated aSth September, i86r, 
■which IS incorporated in Paragraph i8 of die iisajib-ul arz of village Manota 
It says that the tenure of the village is zamindan Da limr is entitled to profit 
and liable for loss m respect of the entire vill^e The other bisivadars are oivners 
of the produce of the land cultis-ated by them but they pay no rei’enue This, 
it IS stated, is the benefit they enjoy (P 33 — ii) This document is signed 
in token of verification by Dalimr Lambardar, Dilmor, Alif Khan Bisvvadar and 
Phusa Bisvsadar, who are described as proprietors Phusa, we are told, is the 
aJuss of Chhinga There is a report of \Ir John LawTence (later Lord l^wTence) 
Settlement Officer referred to m the Gazetteer, which says that the arrangement 
■then m v ogue was that a fei'k owners shared the profit and loss of the land rev enue 
and the others vsere exempted from responsibibty hlanota waf one of the few 
■villages vshich continued to follow the svstem (P 179) 

Para 2 of the vrajib ul arz which relates to the mode of partition, 
after stating the area of the village as 837 bighas and 9 biswas, saj's 

When we, the co-sharen >s-ant toparaaon it we ourseltes will do so of our accord m accordance 
inth our shares ihownia the Kkrcai papers or through the tallage Patwan ta the presence ofpenthe^at 
of the brotherhood Ttaeaew abadi (culo anon of netv land) will be made with the consent of all 
the tuxodori Onebuwadar u not competent to make anew clodi (D 10) 

P 4 IS a statement showing apportionment of jama {te Khevtat mone^) 
m the village After stating that the settlement of the village ts-aa made m the 
name of Dalimr, sole owner, and that he alone was enutled to profit and hable 
for loss, It goes on to say that Alif Rhau, son of Anur and Phusa son of Chhmga 
and Dilmor having cultivated a specified area of land became owners of the produce 
of the land ivithout pa^-ment of rent and also became entiUed to profit and liable 
for loss 

Paragraph 10 of the wajib-ularz contains an agreement about trees It 
shows that the trees standing m the house or field of the ovsuer belong to him, and he 
is competent to plant and cut them So far as the occupancy tenants are concerned, 
the trees standing in their houses also belong to them as they cultivate land but 
Dahnu alone had the right to cut or sell them These are all the material docu- 
ments pertaining to the Settlement Record of 1863 

e noiv come to the Settlement Record of 1877 
P 17 IS an important document. Paragraph t which deals with the history of 
■the village is reproduced below — * 

Fifrj t> o \eai5 ago m Smial 1880 Dahnir Caste Mco Gtt Sogat along with Diltnor and 
Chtungi his real brothers took possession of the area of this siDage wiih the permission o'^Nawab 
Ahmed BAh.h K han Sahib ilau of Ferozepoie who g'^ted him » Biswadan estate i athout pay 
merit of any m Leu of the services tendered by him and made this desolate tract ob^ He 

along with his brothers jointly remained in possessKBi thereof and enjt> ed profit and bore loss After 
him. Anu Khan became oiaJ in the village and along with us propneton remamed in possess on 
Accordmglv we the proprvetois got his name enteeed as a Bisi-adar at the tun- of the Revised Settle- 
ment After bun Shanf Khan *oa of Gbanfaa who wa. also a collateral came to this > J age in 
Simbn 1916 iid remajjed m possession ^ong wilh us propnelcrs Accordingl we got his name 
also recordeda'ongvilh ours on the 14th Scbtember 1863 ^\eha e ut> to tliu day been omtowners 
This village has never been partitioned Shares arcgnenia the papen 

This document shows that although the name of Dalmir is mentioned as being 
the sole grantee by virtue of the services rendered by him to the Isawab, his two 
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brothers also were ui joint possession vnlli him Not only this but Amir Khan 
gnrJ Sharif Khan, who are both collaterals, also had jomt possession of the village 
They are all described as proprietors and their names are recorded as joint owners 
The authenucity of this document is beyond question It cuts at the root of the 
theory of Dalmir being the sole owner It u true that Dalmir was mentioned as 
the sole ov, ner m D 4 but the grant was treated by Dalmir himself as being the 
joint property of his two brothers and the two collaterals whether or not it was, 
or^inally mtended for the benefit of the &iiuly as understood m its widest sjtjse 
Paragraph 5 of the wajib ul arz rclatmg to the tenure of the village and the mode 
of payment of revenue says that the village is bthjmal (joint) and that the sons of 
Dalmir shall contmuc to pay the Government revenue in respect of their own shares 
as well as the shares of the sons of his two brothers and the shares of the collaterals 
The reason given is that no money is taken from the said co-sharers on account of 
relationship (P 15 ) This statement is consistent only with jomt ownership 
Paragraph 7 of the wajib ul an also describes the tenure as zammdan biUjmal 
and repeats the statement that the other co sharers of Dalmir do not pay any rent 
or jama in respect of the land cultivated by them on account of theu relationship 
No single sharer has the nght to reclaim the Banjar area without the consent of 
all the proprietors (P 19) This wajib ul arz is verified by the proprietors, tenants, 
bhandadars (a village servant to whom cultivation is allotted rent free), kamins 
(menials) and the inhabitants of the village It is admittedly signed by the ances- 
tors of the parties (P aa) 

The Khewat and the Khatauni (P 31) prepared during the settlement both 
record the five branches of the family as bemg m possession of a i/sth share each 
A similar entry is to be found in the Khataum (D 18) 

It appears that during the currency of this settlement two suits for partition 
were filed m the Revenue Court but the partition was not allowed (P 5) 

Coming to the settlement of 1903 08 we find a statement m clause 3 of the 
wajib ul arz (D 13) that the descendants of Dalmir alone could get the land 
partitioned in five equal shares but the descendants of the other four co sharers, 
who were cultivating land without payment of revenue, owing to non rendition 
of account m respect of profit and loss of thcir respective shares, could not have 
the land partitioned 

Lasdy we come to the Jamabandi of 1937 38 (P i) This shows that all the 
fise branches were entered as bang in possession of equal share? 

Mehrab, grandson of Daimxr and one of the plamtifis who gave evidence as 
P W 5 admitted that defendants i to 16 were shown as proprietors m the Jama- 
bandi but he ncvi' r raised any objeebon to it He abo adrmtted that Mehar Singh,, 
grandson of Shanf Khan sold his half share to Chhote Khan and Bhola, his co 
plamtiffs and that they did not challenge the same 

We may now refer to the civil btigation which started in 1891 It arose upon 
the rejection of th^ applications for partition made by Ahf Khan and Shanf Khan 
on 24th September, 1890, by the Assistant Collector Alif Khan filed a suit agamst 
the descendants of^he three brothers and the descendants of Shanf Khan In 
the plaint (D ij he oiaimed a declaration of i /5th share of the entire village The 
sons of Dalmir deiued\the claim In their wntten statement (B 2) they alleged 
that in previous proceeMmgs they had denied the plamtiffs’ nght to partition and 
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that the defendants had been m adverse possession of the land and that the plaintiff* 
and others had been cultivating land as bhandadars (village servants ) The Sub- 
ordinate Judge decreed the claim (D 3) This decree ivas upheld by the Divisional 
Judge but the judgment is not on record In second appeal the Chief Court amend- 
ed the decree b) declaring that the plaintiff was entitled to i/5th share m the village 
to be enjoyed subject to the qualifications and restrictions set forth m the Kheivat 
and the ajib-ul-arz i\hich do not permit of his obtaining partition ivhile the present 
ivajib-ul-arz i\as m force This decree was made upon the admission made by 
the defendants in the course of the arguments Paragraph 8 of the v,ajib-ul aiz 
of 1877 (D i2=p 16) ivhich ivas the subject of conflicting mterpretauon by the 
parties ivas interpreted by the Chief Court to mean that its effect ivas to prohibit 
general division among the co-sharers while the wajib ul arz ivas still m force 
The> held that the five sons of Dalnur could separate their shares inter se but not the 
other co-sharers We are of opinion that this judgment which is tnf'r partes finall> 
set at rest the controiersy between them by declaring that the parties uere joint 
owners holding equal shares and consututes resfudtcala The judgment is also m 
conformity ivilh the true effect of the documentary evidence on the record Tso 
doubt the name of Dalmir ivas entered m some documents as the sole owmer but 
that entry by itself is not conclusive and roust be read m conjunction ivith 
the other entries m the settlement record Dahtur may have been the ongmal 
grantee but his oimi conduct shows that be did not regard hunself as absolute owner 
to the exclusion of his own brothers Indeed according to the entr> be even treated 
his collaterals on an equal footing His description as sole oivner in the circum-’ 
stances cames no \-alue \Vhatevcr may have been the position at the time of the 
ongmal grant, the subsequent conduct of the patties unirustakably shows that 
all the five branches were treated as owners in equal shares Dalrmr as the lam. 
bardar was made responsible for the payment ot the entire land revenue He 
tvas entided to profit and was responsible for loss The others were gi\en less 
land and were exempted from payment of rent or reienue on account of relation- 
ship This arrangement appears to hate been lairly general m those days as appears 
from the report of Mr (later Lord) Lawrence, Settlement Officer, referred to 
above The arrangement was that a few owners shared the profits and loss of the 
land revenue assessment while the others were exempted The Goternment 
was primarily interested m the payment of the revenue and they apparently found 
It more comemenl to hold the head or the most influential member of the family 
as responsible for payment of the entire revenue lea%mg it to him to make such 
arrangement among his co-sharers as he thoi^ht fit In later setdements the 
owners accepting responsibility for the payment of the land revenue did not End it 
profitable and the system gradually disappeared Lord Laivrcnce remarks that 
at the third setdement the number of villages which still continued the system was 
reduced to three and one of these was Manota m Ferozepore Tehsil (Page 179) 
This accounts for Dalnur being called the sole owner and being made responsible 
for payment of Goiemment re\enue 

By section 44 of the Punjab Land Revenue Act, an entry made m the record- 
of rights or m an annual record shall be presumed to the be true until the contrary 
IS proved That entries m the jamabandies fell within the pumew of the record- 
of rights under section 31 of the Act admits of no doubt Section 16 of the old Act 
(XXIII of 1871) laid doivn that entnes m thereoird of nghts made or authenticated 
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at a regular settlement shall be presumed to be true e are satisfied that the 
materials on the record taken as a whole justify the view which has been taken by 
the High Court that the contesting defendants are joint owners and not mere culti* 
\ators who are not entitled to claim partitioa of the property The judgment of 
the Chief Court also recognised the proprietary right of the defendants but qualified 
It by the declaration that so long as the settlement svas m force, they s\ere not en 
titled to partition by reason of their agreement recorded in the settlement papers 
The settlements of 1877 and 1908 09 have ceased to operate and the entry m the 
current settlement of 1938 39 having been made under the orders of the Collector 
has no value when the contesting defendants did not agree to its being mcorporated 
The previous agreement was not one for perpetuity but for a limited penod only 
and there is no reason m law why the prohibition against partition should be now 
enforced against the contesting defendants It has been held m a number of cases 
that the entry regarding agreement m a wajib-ul arz holds good durmg the period 
of the settlement m which it is made and becomes moperative when the settlement 
has come to an end — Hira and others v Muhamadi and others'*- and Alla Bakhsh and 
athers-v Mirza Bashir tid dm and others*^ zrxA Lieut Chaadhn Chattar Singh v 2iU Shugni 
and another^ 

We agree with the High Court in holdmg that partition 1$ a nght incident to 
the ownership of property and once the defendants are held as co-owners, their right 
to partition cannot be resisted 

It was contended by Dr Tek Chand that the appellants had acquired title 
by adverse possession over the defendants* share for more than 50 years This 
plea was raised m the plamt but evidently it was not pressed for no issue was framed 
nor any finding recorded by the tnal Court This point is not taken even in the 
grounds of appeal to this Court The plea has no substance and was nghtly reject* 
ed by the High Court on the ground that possession was under an arrangement bet- 
ween the co-shareis and no question of adverse possession could anse under the 
circumstances 

\Ne hold that there is no force m this appeal and dismiss it with costs 

Appeal dismissed 

SUPREME COURT OF INDIA 
[Cnmmal Appellate Jurisdiction ] 

Present — Mehrciland Mahajan, Chief Justice, B K Muuierjea, Vivian 
Bose, N H Bhacwati and T L Venkatakama Ayyar, JJ 
Dhirendra Kumar Mandal Appellant* 

V 

The Superintendent and Remembrancer of Legal Affairs to the 

Government of ^Vcst Bengal on behalf of the State Govern- 
ment Respondent 

The Union of India Intervener 

Cr mtnal Proeedu t Cede (I «/ 1898) Seclum 269 (l)— P«ter 0/ Stale Ce marerl to tlirect the trial cf all 
efenas or of any classes of offences iifvt aiy taiaX of sasion to tyjury—Peaer to re-oke such order — Bssetn 
I nuance of Inal bjj ry in respect of specif ed offence otrly~IJ offends egojat rjual proUetxon of lau s—Ce^sUlu 
I on of Ind a {ig^o) Arlelt 14 — Scope 

Though the tnal by jury H undobuudly one of the moH valuable rights which the accused can 
have it has not been guaranteed by the Coimitution Section 269 (i) of the Code of Cnmmal Pro- 
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cedwrc u an enabling section and empo^vers the State Government to duect that the trial of all offences 
■or of any particular class of offences beforeanyCourtoTSession shall be by jury It has the further 
power to revoke or alter such an order There is nothing wrong if the State discontinues tnalbyjury 
in any district tvith regard to all or any particular class of offmees But it cannot direct that the tiral 
of a parocular case o" of a particular accused shall be m the Court of Session by twjuiy while m respect 
-of other cases involving the same offence the trial shall be by means of assessors Section 269 does 
not take notice of individual accused or of mdmdual cases The section does not envisage that per- 
sons accused of the same offence hut involved m different cases can be tried by the Court of Session 
bv a different procedure namely some of them by jury and some of them with the help of assessors 
The ambit of the powers of revocation or alteration u co-extcnsivc with the power conferred by the 
opening words of the section and cannot go beyond those words In exercise of the pow ers of revoca- 
tion also the State Government cannot pick out a particular set of cases and revoke the notification 
qua these cases only and leave the cases of other persons charged with the same offence triable by the 
Court of Session by jury 

Accordmgly the notification revoking the trial by jury in respect of accused persons involved 
in the “ Burdwaa Test Relief Fraud Cases ’ denies to certain individuals the nght to be tried by jury 
while retauung that right m the case of other individuals who have committed the same or similar 
•offences and in this respect it travels beyond the power conferred on the State Government by section 
269 (i) of the Code of Cnmmal Procedure and is thus void and inoperative 

The BotificaQoa « alto bad as jt cootravintts the provisions of Article 14 of the Constxnitwn 
The defect m the trial vwthout jury but with the help oYasses»rs « not cured by the provisions of 
section 536 of the Code where objeetionm the first instance was not taken attbetnal The nature 
of the objechon u such that it goes to the very root of the jurisdiction of the Court, and such an 
objecnoa can be taken notice of at any suge 

Qjutn Emprtss V Ganipsthi Vanmanar a/td »thert,tl^K 23 Mad 632, overruled 
The notification was discnmuiatory in character on (he coming mto force of the Constitution 
and was bit by Article 14 of the Constitution 

Appeal under Article 134 (i) (c) of the Constitution of India from the Judgment 
and Order, dated the 2tst March, 1952, of the High Court of Judicature at Calcutta 
(Das Gupw and Lahin, JJ ) m Cnminal Appeal No 77 of 1950, arising out of the 
Judgment and Order, dat^ the 29th ApnJ, 1950, of the Court of the Additional 
Sessions Judge, Burdwan, m Sessions Tnal No i of 1950 

JV C CkafkTaiarU and Suiumar GAose, Advocates for Appellant 
B Sen and / A* Shroff (for P A Bose) Advocates for Respondent 
G A' jfosht and P G Cokhale, Advocates for Intervener 
The Judgment of the Court was delivered by 

TTu Mahajan, C J — This is an appeal under Article 134 (i) (c) of the CornUtu- 
tion of India from the judgment of the High Court at Calcutta, dated the sjst of 
March, 1952, whereby the High Court upheld the conviction of the appellant un- 
der section 467 of the Indian Penal Code but reduced the sentence passed upon him 
by the Additional Sessions Judge of Burdwan 

The appeal concerns one of a senes of cases known generally as “ The Burdwan 
Test Relief Fraud Cases ” which had thar ot^tn in the test relief operations held 
in the District of Burdwan m 1943 durmg the Bengal fartime of that year The 
acute scarcity and the prevailing distress of the famine-stncken people m the district 
called for immediate relief and test relief operations were undertaken by the Distnct 
Board m pursuance of the advice of the Distnct Magistrate The Government of 
Bengal sanctioned four lakhs of rupees as advance to the Distnct Board for such 
test relief operaUons The Distnct Board, however, instead of conducting the 
relief work directly, appointed several agents on comimssion basis through whom 
Ihe test relief operaUons were earned out This was m clear vuolauoti of the Bengal 
Tamine Code and the Famine Manual, 1941, and as exceedingly large sums were 
R— 76 
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being spent, the suspicions of the Government were aroused about the bona fidts of 
the test rehef work earned out through their scents This led to an enquiry and 
as a result of this several cases -were started against various persons and the appellant’s 
case IS one of them 

Thd Government reached the deasuJn that these cases were not fit for tnal 
by jury and accordingly on a4th February, 1947, a notification was issued for trial . 
of these cases by the Court of Sessions with the aid of assessors The notificauon 
IS m these terms — 

“No 4591 — 17U1 February, 1947 — Whereas by a notiScation, dated the 27th March, 1893, 
published m the Calcutta Gazette of the same date, it was ordered that on and after the ist day of 
April, 1893 the trial of eertnn effeiuei under the Indian Penai Code before any Court of Session tn 
ctrta n distncls including the district of Burdwan shall be by jury , 

‘ And tvheras by notification No 33471 dated thc22ad September, 1939 published at page 2505^ 
of Pan I of the Calcutta Gazette of the 28th September, 1939, it was ordered that on and from the 
»5t day of January, 1940, the trial of certain other offences under the Indian Penal Code before any 
Court of Session shall be by jury . 

“And whereas certam persons are alleged to hate committed offences under sections 120-B, 
42Q, 467, 463 471 and 477 A of the Indian Penal Code ms ^ sit of cases known as the ‘ Burdwan Test 
Relief Fraud Cases ’ of whom the accused peisoos in two cases, namely Emperor v Dhirendra ^lath 
Chatleijet and ethers and (2) EmpiroT v Goladl Jtahmm aid atAerr have been committed to die Court of 
Session at Burdivanfor trial and the accused personsm the remaining cases may hereafter be commit* 
ted to the said court for trial , 

“ Now, therefore, the Governor tn exercise of the power conferred by sub-ieetion (i) of section 
969 of the Code of Criminal Procedure, 1 898 ■$ pleased to revoke the said nonfieanons in so far as 
they apply to the trial of the offences with which the aecused tn the said eases ae charged in the Court of 
Session ’ 

In pursuance of this couficatton the appellant along with sue others was sent 
up for trial before the Addmonal Sessions Judge of Burdwan The charge against 
him was under secuon 420 read with section 120-B, Indian Penal Code, for cons- 
piracy to cheat the District Board of Burdwan and some of its officers in charge oP 
the test relief operations between the aist May and the aist July, 1943 The 
appellant v\as also charged on 24 counts of forgery under section 467, Indian Penal 
Code and the case for the prosecution against the appellant on these counts was 
that he committed forgery by putting bis own thumb impressions on pay sheets on 
which the thumb impressions of persons who received payment for uork done on a 
road which Vi as constructed as part of a scheme for the relief of the people m Burdwan 
ought to have been takei] He was one of the persons appointed by Jnanendra 
Nath Choudhuri, an Agent, and it vvas his duty to disburse the money to the mates 
m charge of the gangs and to take thumb impressions on pay sheets in token of 
receipt of payment It was alleged thattheappellant put his own thumb impressions 
in several cases mentioned in the chafes with full knowledge that no payment 
had been made and put names of imaginary persons against the thumb impressions 
to make it appear that payments had been made to real persons and by this process 
had obtained wrongful gam for himself and for his employers 

The appellant’s plea in defence was that the tiiumb impressions were not his 
and alternatively if the thumb impressions were hts, he put them on the authority 
of persons whose names were shown against the thumb impressions and that m 
putting these thumb impressions he did not act dishonestly or fraudulently 

The learned Additional Sessions Judge acquitted the appellant and all other 
accused persons on the charge of conspiracy to cheat under section 420 read with 
section 120-B, Indian Penal Code He, howewr, convicted the appellant under 
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eleven specific chaises of forgery under section 467, Indian Penal Code and 
sentenced him to undergo ngorous imptbonraent for a penod of one year On 
appeal the conviction of the appellant i\as afiinned m regard to nine counts only 
and the sentence was reduced 

The mam pomt urged bj the appellant m the High Court i%as that the trial 
was vitiated inasmuch as he was denied the equal protection of laws under Article 14 
of the Constitution The High Court rejected this contention and held that the 
appellant’s* trial before the Additional Sessions Judge with the aid of assessors was 
avahd trial m accordance with law Das Gupta, J, who delivered thejudgment 
of the Court observed as follows — 

* By thii notification the Govfrntneni actn^ m theexerciseofpov\erstiadersccUon iGg ofthe 
Code of Cnminal Procedure formed one class of all the cases knowTi as the Burdwan Test Relief 
Cases in which some persons had prior to the date of (he ooafica>ion aJeged to have committedsome 
specified offences and inlhdrew from these trial bj jit> so that these became triable bv the aid of 
assessors The question is whether ihi< classJicauonsatisFed the test that has beer laid down meti- 
tiQced above In my udgment these cases sih cb are put tn one cla s have the common feature 
that a mass of evidence regarding the genumcness of thumb impressions and regarding the existence 
or otherwise of persons required coosiderabon Thu vv«s bound to take «uch a long tjne that it 
would be very difficult if not impossible for a juror to keepproper nieasiiie of the evidence This 
common feature dutmguished thu class from other cases involving offences under the same sections 
0^ the Indian Penal Code The cUssificaoon in myjudgtrentreasonable withrespeet to thediFe 
xenee made n' the withdrawal of jury trial and is not arbitrary or evasive 

The appellant made an application to the High Court for leave to appeal 
to this Court and the leave was allowed It was contended at the tune of the 
leave that by a notice of revocauon the State Government could not depnve parti- 
cular persons of the nght of trial bv jury leavnng other persons charged of the same 
class or classes of offences with a right to be tried by a jurv The Bench thought 
that this was a point of considerable difficulty and was a fit one to be decided by 
this Court 

The learned counsel for the appellant urged two points before us In the 
first instance, he contended that the notificauon was in excess of the pow ers conferred 
on the State Government under secuon 269 (t) of the Code of Criminal Procedure 
and that it trav died bey ond that sccuon Secondlv it was urged that the nouficafion 

denied the appellant equal protection of the laws and was thus an abridgement 
of his fundamental nght under Article 14 of the Constitution and the vqew of the 
High Court that the classification was not arbitrary or evasive was mcorrect 
At this stage it may be mentioned that the Union Government, at its request 
w-as allow ed to mtervene in this appeal in view of the contention raised by the 
appellant that section 269 (i) of the Code tif Gnnimal Procedure was void by reason 
of Its being inconsistent with the provisions of Part III of the Constitution The 
mtervenuon, however, became unnecessary because the learned counsel for the 
appellant abandoned this point at the hearing and did not argue it before us 

As regards the two points urged by the learned counsel, it seems to us that 
both the contentions raised are well founded The notification, m our opinion, 
travels beyond the ambit of secuon 269 (i) of the Code of Cnmmal Procedure 
This section is m these terms — 

The State Govemroetit may by order m the OSaal Gazette, direct that tbe trial of all offencti, 
or 0/ oFiy p3Tl.calaT class of offences before anv Court o'" Sesion, sball be bv jury in any deinct, and 
may revoke or alter such order ’ 
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Though the trial by jury is undoubtedly one of the most valuable rights which the 
accused can have, it has not been guaranteed by the Constitution Section 269 (i) 
of the Code of Criminal Procedure is an ena,blmg section and empowers the State 
Government to direct that the trial of all offences or of any particular class of 
offences before any Court of Session shall be by jury Jt has the further power to 
revoke or alter such an order There is nothing wrong if the State discontmues 
trial by jury m any district with regard to all or any particular class of offences, 
but the question is whether it can direct that the trial of a particular case or of a 
particular accused shall be m the Court of Session by jury while m respect of other 
cases mvolving the same offence the tnal shall be by means of assessors It appears 
to us that the section does not empower the State Government to direct that the 
trial of a particular case or of a particular accused person shall be by jmy while 
the trial of other persons accused of the same offence shall not be by jury On a 
plam construction of the language employed m the section it is clear that the State 
Government has been empowered to direct that the trial of all offences or of any 
parucular class of offences before any Court of Session shall be by j ury m any distncf . 
The section does not take notice of mdmduaJ accused or of individual cases It 
only speaks of offences or of a parucular class of offences, and does not direct its 
attention to parucular cases or classes of cases and it does not envisage that persons 
accused of the same offence but involved in different cases can be tried by the Court 
of Session by a different procedure, namely some of them by jury and some o f 
them with the help of assessors The ambit of the potver of revocauon or alteration 
IS co-cNtensive with the power conferred by the opening words of the section and 
cannot go beyond those words In cxerase of the power of revocation also the 
State Government cannot pick out a particular case or set of cases and revoke the 
notificauon ^ua these cases only and leave cases of other persons charged with 
the same offence triable by the Court of Session by jury This was the construcUon 
placed on the secuon by Mr Jusuce Chakravaru and was endorsed by some of us 
in this Court in The State of West Bengal v Anwar Ah Sarkar^ It wa^ there pomted 
out that a jury tnal could not be revoked in respect of a parucular case or a paru- 
cular accused while m respect of other cases involving the same offences that order 
stiil remained m force 


The notificaUon m this case clearly refers to accused persons involved in the 
‘ Burdwan Test Relief Fraud Cases’ and does not remove from the category of 
offences made tnable by jury offences under secuons 120-B, 467, 468, 477, etc , no 
matter by svhom committed or even comrmtted within a parucular area The cases 
of persons other than the accused and invofved in offences under secuons 120-B, 
420, 467, 468, 477 are still triable by a Court of Session by jury 

The language of the earlier nouficauon of 1893 and of the second notification 
of 1939 by which it was directed that the tnal m Court of Session of certain offences 
in certain districts shall be by jury is s^nificant and is in sharp contrast to the 
language used in the operauve poruon of the impugned noUficaUon By the nou- 
ficauon of the27th March, 1893, It was ordered that on or after the istda> ofApnl, 
1893, the tnal of certain offencesunder the Indian Prcnal Code before any Court of 
Session m certain districts including the distnct of Burdwan shall be by jury It 
will be noUced that ^hu notification has no reference to cases of any individuals or 
particular accused persons, it is general in its terms By the nouficauon dated 
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the 22nd September, 1939 it t'as ordered that on and from the ist daj of January 
1940, the trial of certain other offences under the Indian Penal Code before 
any Court of Session shall be by jury This notification is aLo m general terms 
In other words, tlie first notification made out a s<diedule of offences and directed 
that those offences, irrespecmc of the fact by whom they were committed, be tried 
by a Court of Session by jury The second notification added a number of otlyer 
offences to that list The ret ocation order does not subtract any offences from the 
list. It leates them mtact ^Vhal it does is that it demes to certain mditiduab the 
right to be tned by jury vthile retammg that nght m the case of other mdmduals 
who hate committed the sa^e or similar offences and in this respect it travels 
beyond the potter conferred on the State Cotemment b\ section 269 (i) of the Code 
of Cnmmal Procedure, and is thus toid and moperatite 

Wc are further of the opinion that the notification is also bad as it contravenes 
the provisions of Article 14 of the Consutuaon The High Court negatived this 
contention on the ground that the classification made for waihdrawal of jury tnal 
m these cases was reasonable and was neither arbitrary nor evasive It was said 
that these cases formed one class of cases and that they had the common feature that 
amass of evidence regardiogthegenumenessof tbumbiroprcssionsand regarding the 
existence or othervsTse of penons required consideration and that this w-as bound 
to taVe such a long tune that it would be verv difficult if not impossible, for a 
juror to keep proper measure of the evidence, and that these common features dis« 
tmguished this class of cases from other cases mvolving offences under the same 
sections of the Indian Penal Code 

I\ow It IS \sell settled that though Article 14 is designed to prevent any person 
or class of persons from being singled out as a speaal subject for discnmmatory legis- 
lation, It IS not implied that every law must hate universal application to all 
persons who arc not by nature, attainment or circumstance m the same position, 
and that by process of classificanon the State has power of determming 
who should be regarded as a class for purposes of legislation and m relation to a 
law enacted on a particular subject, but the classification, however must be 
based on some real and substantial distmction bearing a just and reasonable 
relation to the ob'ects sought to be attamed and carmot be made arbitra- 
rily and vnthout any substantial basis The notification, in express terms, 
has not mdicated the grouiid> on which this set of cases has been segregated from 
other sets of cases falling under the same sections of the Indian Penal Code The 
learned Judges of the High Court however thoi^ht that this set of cases was put 
mto one class because of their havmg the 

common features that a mass of evidence reganiing; the genuineness of thumb impressions and 
regarding the existence or otherwise of persons r-quired consideration and th s v\ as hound to take 
such a long tune that it would be rery difficult, if not upjbbe, o r 

measure of the evidence 

In our opinion this classificauon has no relanou to the object m view, that 
IS, the withdrawal of jury tnal m these cases There can be tTia.f! of evidence 
m the case of persons accused of the same offence m other cases or sets 
of cases The mere circumstance of a mass of et^dence and the suggestion 
that owing to the length of tune thejurorsro^ht forget what ctndence was led before 
them furnishes no reasonable basis for denymg these persons the nght of tnal by 
jury It IS difficult to see how assessors can be expected to bat e better memory 
than jurors m regard to cases m which a mass of evidence has to be recorded and 
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■which may take a long time It is a matter of daily experience that jury trials take 
place m a number of cases of dacoity, conspiracy, murder, etc , where the tnal goes 
on for months and months and there is a mass of evidence On that ground alone 
a jury trial is not denied, as that is not a reasonable basis for denymg it The memory 
of jurors, assessors, judges, and of other persons who ha\ c to form their judgment on 
the facts of any case, can afford no reasonable basis for a classification and for denial 
of equal protection of the laws Similarlj, the quantum of evidence m a particular 
case can form no reasonable basis for classification and thus can have no just rela- 
tion to the object m \’ie\\ The features menuoncd by the High Court can be com- 
mon to all cases of forgery, conspiracy, dacoi^, etc. 

Mr Sen for the respondent State contended in the first instance, that the defect 
in the trial, if any, was cured by the provisions of secnon 536 of the Code of Criminal 
Procedure as this objection -was not taken in the trial court In our opimon, this 
contenuon is without force Section 536 postulates irregularities at the trial after 
the commencement of the proceedings but it does not concern itself wth a notifi- 
cation made under secuon 269 (i) which travels beyond the lumts of that secnon 
or which contravenes Article 14 of the Constitution The chapter of the Code of 
Criminal Procedure m ^vhich this section « included, deals with mere procedural 
irregularities m the procedure committed by a Court and emisages that hen an 
objection is uken, the Court is then enabled to cure the irregularity Thu argument 
cannot apply to a case hie the present The Court had no power to direct a trial 
by jury ivhen the Government had revoked its notification with reference to these 
cases Moreover the nature of the objection is such that it goes to the very root 
of the junsdiction of the Court and such an objecuon can be taken notice of at 
any stage Mr Sen placed rebance on a Bench decision of the Madras High 
Court in Queen Empress v Gancpalht Vanmanar and olhers^ The matter there was 
not considered &om the point of view menuoned above and we do not think that 
that case was correctly decided 

Mr Sen further argued that in any case the noufication in this case was issued 
in February, 1947, tliree years before the ConsUtution came into force, and that 
though the trial had not concluded before the coming into force of the Constitu- 
tion, the tnal that had started b> the Court of Session with the help of assessors w as 
a good tnal and it cannot be said that it v^as vntiated in anv manner Ivow it is 
obvious that if the assessors here were m the status of jurors and gave the verdict of 
‘ not guilty” as they did in this case, the accused would have been acquitted unless 
there were reasons for the Sessions Judge to make a reference to the High Court to 
quashthetnal Clearly thercforethcaccusedwasprejudicedbj a tnal that continued 
after the inauguration of the Constitution and under a procedure which was incon- 
sistent with the provisions of Article 14 of the Consutuuon It v\as also vitiated 
because the notificauon which authonsed it also travelled beyond the powers con- 
ferred on the State Government by section 269 (1) of the Code of Cnminal Proce- 
dure \ 

Mr Sen, ror the contention that the continuation of the tnal after the maugu- 
ration of the CXnstituUon under the notification of 1947, even if that notificaoon 
was discnminato^ mcharacter, wasnotinvabd, placed rebance on two decisions of 
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■this Court — (i) S}fd hasim Razti v 71 ie State of Hyderabad^ and (2) Haheeb Mahomed 
-V The State of Hyderabad^ In our opinion, these decisions instead of helping his 
contention, completely negative it so far as the facts of this case are concerned In 
both these decisions, it m as pointed out that for the purpose of determining whether 
the accused was deprived of the protection under Article 14, the Court has to see 
first of all, ^vhethe^ after eliminating the discriminatory provisions it was 
still possible to secure to the accused substantially the benefits of a trial under 
the ordinary lasv and if so, whether that was actually done m the particular 
case Now it is obvious that it is impossible to convert a trial held by 
means of assessors into a tnal by jury and a tnal by jury could not be 
introduced at the stage when the procedure prescribed by the notification became 
discriminatory m character It is not a case where the discnminatory 
provision of the laiv can be separated from the rest Again, a fair measure of equality 
m the matter of procedure cannot be secured to the accused m this kind of cases 
As pointed out m Syed Kasim RazvCs case* if thenormal procedure is tnal by jury 
or ivith the aid of assessors and as a matter of fact there was no jury or assessor 
tnal at the beginning, it would not be possible to introduce it at any subsequent 
stage and that having once adopted the summary procedure it is not possible to 
pass on to a different procedure at a later date In such cases the whole tnal would 
have to be condemned as bad The same was the view taken by this Court m 
Lachmandas KtnaiTam Akuja v The State of Bombey^ That case proceeded on the 
assumption that it was not possible for the Speaal Court to av'oid the discnmmatory 
procedure after the 26th January, 1950 Therefore the tnal ivas bad In view 
of these observations, it is not possible to accept this part of Mr Sen s contention 

Mr Sen, m his quiet manner faintly suggested that m view of the decisions 
of this Court in iJtWjn/ fiuznaf p The Slate of Sautashlra* znAKedar }\ath Bajona 
•V The State of IJ tst Ben^aV', the decision of this Court m Anvar AU Sarkar s case^ 
m ivhich It was pomted out that the State Government could not pick out a parti 
cular case and send It to Special Court for tnal had lost much of its force It seems 
to us that this suggestion is based on a wrong assumpuon that there is any real 
conflict between the decision in Amtar Alt Sarhars case* and thtf decision m the 
.Saur««ftfra ra«* or m the case of AVrfor \alhBajma* It has been clearlv pomted out 
by this Court in Kedar Aath Bajonds ease* that whether an enactment providing for 
speaal procedure for the tnal of certain offences is or is not discriminatory and 
Violates ArUcle 14 of the Constitution must be determined m each case as it arises, 
and no general rule applicable to all cases can be laid down Different views have 
been expressed on the question of application of Article 14 to the facts and circum 
stances of each case but there is no difference on any pnnciple as to the construction 
-or scope of Article 14 of the ConstituUon The majonty judgment m Kedar Kath 
£fljoniJV The State ^If'pjtfiCTgoI^distmguished^naar /!/i Sarkar’sease^on the ground 
that the law m Bajonds case’ was based on a classification which, m the context 
of the abnormal post war economic and social condiuons was readily mtelligible 
and obviously calculated to subserve the legidatwe purpose, but did not throw any 
doubt whatsoever on the correctness of that decision The present notification is 
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more on the Imes of the Ordmance that Avas in question m Anitar Alt Sarkar's ease^ 
and has no affinity to the Ordmance and the attending circumstances that ^^e^e 
considered in the Saurashtra case* or m the case of Kedar ^ath Bajona^, and m the 
hght of that decision it must be held that the notification issued m J947 became 
discriminatory in character on conung mto force of the Constitution and was hit 
by Article 14 of the Constitution 

The result therefore is that the trial of the appellant after the 26th January, 
1950, by the Sessions Judge with the aid of assessors was bad and must therefore be 
quashed and the conviction set aside In our opinion, it would not advance the 
ends of jusuce if at this stage a fresh trial by jury is ordered m this case ^Ve therefore 
allovv the appeal, set aside the conviction of the appellant and direct that he be 
set free 

Appeal alloited 

SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — Mehrchajjd Mahajan, Chef Justice, B K Mukherjea, Vivian 
Bose N H Bhagwatt and T L Venkatarama Ayyar, JJ 
Shn Audh Behan Smgh Appellant* 

c 

Gajadhar Jaipuna and others Respondents 

Custen^{Banaras)—PTe-mptioi>— Mature ef nght—l/ personal or inndmt of property 
Th« la V of pre^mpeoo imposts a lioutation or disability up>oa the owoership of a property t» 
the extent that it restr cts the owners unfeiiered pgfat of sale and compels hi™ to sell the property 
to his co^harer or ne ghbour as the case may be "Hie person who is a ce-sharer m the land or own* 
lands la the vicinity consequently gets an advanuge or benefit corresponding to the burden with 
which the owner of the property is saddled , even though it does not amount to an actual mterest 
in the property sold. The crus of the whole thing u the benefit as well as the burden of the right 
of preemption run with the land and can be enforced by or against the owner of the land for the 
tune being although the nght of the preemptor does not amcnini to an interest m the land itself 
The lav of pre-empuon creates a nght which atuches to the property and on that footing only it can bo 
enforced against the purchaser 

^Vhere the right of pre-emption is set up by non bfuslimson the basis of a custom the existence 
of the custom u a matter to be established by proper evidence VVhen the existence of a custom 
under wh ch the Hindus claim to have the same rights of pre-emption aa Mahomedans m any 
distnct, IS geoeially ^own and judicially rccogmsed it q not necessary to prove it by further cvi 

^\’hen a tight of pre-emption rests upon custom it becomes the lex lotx or the law of the place and 
alTects all lands s tuated m that place i rr e sp ective of the religion or nationality or domicile of the 
owners of the land except where such incidents arc proved to be a part the custom itself Byjnaih v 
Kapthnoa S ngh (1875) 34 W R- 95 PuworlA ^lllft v iWanai (1905) I L R 32 Cal 988 and the proposi 
non in y\ hon s Anflo- 'tfuSammadan Lesw, Sixth edition paragraph 359, held not to be correct law 
Pt was held that a local custom of pre-emption exists m the C ty of Banaras and the r ght attaches- 
at least to all house properUess tuated withm it and no incident of such custom uproied which would 
male the nght available only between persons who are either natives of Banaras or are domiciled 
therein ] 

On Appeal from the Judgment and Decfee, dated the 29th August, 19.44 
of the High Court of Judicature at Allahabad (Mulla and 'Vorke, JJ ) in First 
Appeal No 157 of 1942 arising out of the Judgment and Decree dated the 19th 

I (I952)saj55 1952 S C.R. 984 (S a) 3 (1933) SC J 580 1954 S CR 30 (S C ) 

* 095*)SC.J 168 195s S C.R-435 (SC) 

• Civil Appeal No 15 of 1951 


23rd April 1954 
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November, 1941 of the Court of the Civil Judge at Banaras in Ongmal Smt No 79 
of 1941 

Achhni Ram, Senior Advocate {A C Sen and R C Prasad, Advocates, with 
him) for Appellant 

C A Daphlary, Solicitor-General for India and 5 * P Stnha, Senior Advocate 
(J C Mukfurji, Skaukat Husain and S P Vdrma, Advocates, with them) for 
Respondent No i 

Thejudgment of the Court was delivered by 

Mukkerjea, J — The plamuff, who is the appellant before us, commenced 
the suit, out of which this appeal arises m the court of the Civil Judge at Banaras 
(being Ongmal Suit No 79 of 1941) for enforcement of his nght of pre-emption 
m respect of an enclosed plot of land with certam structures upon it, situated within 
Alohalla Baradeo m the city of Banaras and beating Mumapal No D37/48 
The premises in suit admittedly belonged to defendants 2 to 5, v\ho are residents 
of Calcutta and they sold it by a convcvance executed on the 29th March, 1941 
and registered on the 3rd of Apnl foUovving to defendant No i, also a resident 
of Calcutta, for the price of Rs 7,000 The plambtf is the owner of the two pre- 
mises to wit, premises Nos D 37/85 and D 37/44, within the same Mohalla of the 
city of Banaras which are in close pro\iimt> to the property m dispute and adjoin 
It on the northern and eastern sides respectively It is averred by the plaintiff 
that there is from very early tune a custom prev*alentin the city of Banaras according 
to which the plaintiff was enuded to claim pre-emption of the property m dispute 
on the ground of vicinage It is said that as soon as the plaintiff received news 
of the sale, he made an immediate assertion or demand of his rights and repeated 
the same m the presence of the witnesses as required by Muhammadan law and 
he further sent a registered nonce to defendant No 1 on the aist May, 1941, asbng 
the latter to transfer the property to the plaintiff on receipt of the price which he 
had actuaUv paid to the \endon As the defendant No i did not comply with 
this demand the present suit was brought 

The defendant No i alone contested the suit and the pleas taken by him 
m his written statement can be classified under four heads In the first place^ 
he denied that there was any custom of pre-emption amongst non Muslims m 
the city of Banaras as alleged bv the plamuff The second plea taken was that 
even if there v\as any custom of pre emption it could not be availed of m a case 
like this where neither the vendors nor the vendee were nauves of or domiciled 
m Banaras but were residents of a different province The third contention raised 
vs as that the plamuff had not made the two demands m the proper manner as 
required by Muhammadan law and by reason of non compUance with the essential 
pre requisites to a claim for pre empuon the smt was bound to fail Lastly, it 
was contended that as the plaintiff himself was the landlord of the property 
m suit and the vendors were his tenants he could not, under any law or custom, 
eject his own tenants by exercise of the nght of pre-etnpuon 

The Civnl Judge who tried the suit held, on the evidence adduced in the case, 
that there was m fact a custom of pre emption m the city of Banaras, the inadents 
of which were the same as m Muhammadan law He held however that the 
custom being a local custom it could not be enforced against either the v endors- 
er the vendee in the present case, as none of them were natives of or domiciled 
R-37 
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in Banaras The tnal judge also found that the plaintiff did not make the requisite 
demands ivhich are mandatory wider Muhammadan !a\\ The result i\as that 
the plaintiff’s suit Mas dismissed and mview of the findings arrived at by him, the 
Civil Judge did not consider it necessary to decide the question as to whether the 
plaintiff being himself a landlord could assert any claim for pre emption against 
his tenants on the basis of a custom 

Against this decision the plaintiff took an appeal to the High Court of Allahabad 
which was heard by a Division Bench consutmg of Mulla and Yorke, JJ The 
learned Judges agreed snth the tnal court m holding that although there svas a 
custom of pre eraption m the aty of Banaras, yet the necessary condition for enfor- 
cing the custom in that locality tvas that the vendor and the vendee must be natives 
of or domiciled in the city As this condition was not fulfilled m this case the 
plaintiff s claim could not succeed In the result the High Court affirmed the 
decision of the tnal judge and iJismissed the appeal The other questions as to 
■whether the plaintiff had made the demands m strict compliance with the rules 
of Muhammadan law and whether he could claim pre-emption against his own 
■tenants on the basis of a nght by custom were left undecided The judgment 
nf the High Courl: is dated the 29th August, 1944 After this, the plainUff appbed 
for leave to appeal to the Judicial Committee This application was refused by 
the High Court but he got Special leave under an order of the Judicial Committee 
dated the i ith of December 1945 After the abolition of the junsdiction of the 
Judicial Committee the appeal stewd transferred to this court for disposal 

The contentions that have been raised before us by the parties to this appeal 
practically centre round one point It is not disputed by either side that there is a 
custom of pre emption in the entire city of Banaras , but whereas the respondents 
contend that the custom obtains exclusively amongst persons who are inhabitants 
of the city or are domiciled therein, the case of the appellant is that the custom 
admits of no such restriction or Itmiution and all those who own property in the 
city are governed by the custom, jt being immatenal whether or not they are the 
nauves of the place or are or are not resident owners Various contentions hav e 
been raised by the learned counsel on both sides m support of their respccuve cases 
and we have been treated to an elaborate discussion regarding the nature of the 
nght of pre emption as is recognised in the Muhammadan law and the incidents 
that attach to it, when it is not regulated by law but is founded on custom said 
to be obtaiiung m a particular locality 

Before we examwie the argunaents that have hwin paced before us by the learned 
counsel appeanng for the parties, it may be necessary to make a few general obser- 
vations regarding the law or laws which govern the exercise of the nght of pre- 
erapuon m India at the present day 

The Privy Council has said in more cases than one‘, that the law of pre- 
emption V. as introduced in this ctiuntry by the Muhammadans There is no mdica- 
ion of any such conception in the Hindu law and the subject has not been noticed 
or discussed cither m the wntings of the Smnti wnters or in those of later com- 
mentators Sir yViUiam Macnaghten in his Principles and Precedents of Maho- 

I Jadulal ^ Jankt Kotr, (,9,2) *3 ML.J 556 LR 42!^ 10, 18 IL.R,37 

MLJ 28 LR 391 -A 101,106 ILR3gCa] Afl i29{PC) 

^15 (PC.), V AAmai/, (1914)28 
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inedan Law {nde page 14) has referred to a passage m the Mahamrvarui Tanlra 
^vhlch, according to the learned author, implies that pre emption is'as recognised as 
a legal pro\'ision according to the notions of the Hindus But the treatise itself is 
one on mythology ,not on law and u admittedly a recent production No \alue 
can be attached to a stray passage of this character the authenticity of tvhich is not 
beyond doubt 

Dunng the penod of the \Iughal Emperors the law of pre emption isas admi 
mstered as a rule of common law of the land m those parts of the country which 
came under the domination of the Nluhammadan rulers, and it ivas apphed alike to 
Muhammadans and Zunmees (withm which Christians and Hindus ^^c^e included) 
no distraction bemg made in this respect between persons of different races and 
creeds ^ In course of time the Hindus came to adopt pre emption as a custom 
for reasons of comenience and the custom is largely to be found m prosancet like 
Bihar and Gujerat t'.hich had once been integral parts of the Muhammadan Empire 

Opinions differ as to ishether the custom of pre crapuon amongst vrllage 
communities in Punjab and other parts of India was borrosved from the Muham 
madans or arose, independently of tlie Muhammadan latv, havmg its ong>n m the 
doctnaeof' limited nght’ which has alwaxs been the characteristic feature ofsuUage 
commuiuties * Possibly much could be «aid in support of either \aeiv and there 
IS reason to think that et-en where the Muhammadan law was borroived it was not 
always borroised m its entirety It would be useful to refer m this connection 
to the following obsen.-ations of the Judicial Committee in Digambcr \ Akmad^ 

In some casn the diarm tn a vitiate adopted or fol'o ed the rules of the Mahomedaa lat 
-of pre>cmptioa aad in such cases the costoitt of (he village folio vs the rules of the Mabonedan 
law of pre-emptioii. In other cases t hei« a custom of pre-empbon exists each village eommumty 
has a custom of pie-empnon which vanes from the Mabomedas Uw of preemption and u peculiar 
to lbs village m its provtsiofis aad its madeois. A custom of pre empbon a doubtless m all 
cases the result of ^eemest amo gst the shareholders of the particular \-tllage and ma> ha e 
been adapted in m-tdem times and m vQlases \ bich were first constituted m modem times 

It is not necessary for our present purpose to pursue this discussion any further 

Since the establishment of Bnush rule m India the Muhammadan law ceased 
to be the general law of the land and as pre empuon 13 not one of the matters res 
pecting which Muhammadan law is expressly declared to be the rule of decision 
where the parties to a suit arc Muhammadans the courts in British India adimms 
tertd the \Iuhainmadan law of pre emption as between Nluhammadans entureK 
on grounds of justice, equity and good conscience Here agam there was no um 
fonmty of ^^el^■s expressed by the different I^fi Courts m India and the High 
Court of Madras definitely held that the law of pre emption, by reason of its placing 
restnctions upon the hberty of transfer of property , could not be regarded to be ra 
consonance wuih the pnnaples of justice eqmty and good consaence * Hence 
the right of pre emption is not recognised in the Madras Presidency at all 
even amongst Muhammadans except on the footing of a custom Rights of 
pre-emption have m some provinces like Punjab, Agra and Oudh been embodied 
in statutes passed by the Indian Legislature and where the law has been thus codified 
it undoubtedly becomes the temtonal law of the place and is appUcable to persons 

1 \ ide HottuI on J \ ol 111 p ^2 i 3 1 I«R, 37 129 fP C) 

2 Vide DJsukA Ran V \athj SJt^h, 4, bidcAruAnu IfmCTi v AwAffiVin, (189*) 

-98 of 1894 {351) I L R. so Mad. 303 

3 (1914J a8 ML.J 556 LR 42 I.A lo 




594 


THE Sm>K£UB OODRT JOCRHAt. 


[VoL. XVII 


Other than Muhammadans by reason of their property being situated therein. 
In other parts of India its operation depends upon custom and when the law is 
customary the nght is enforceable irrespectne of the religious persuasion of the 
parties concerned WTiere the law is netther temtonal nor customary, it is apph- 
Cable only between Muhammadans as part of their personal law provnded the 
Judiaary of the place ishere the property is situated does not consider such lair 
to be opposed to the pnnaples of justice, equity and good conscience Apart 
from these a right of pre-emption can be created by contract and as has been obser- 
\ed by the Judicial Committee in the case referred to above, such contracts are 
usually found amongst sharers m a village It is against this background that 
n e propose to evannne the contentions that have been raised tn the present case 
The first question that has been mooted before us is, vvhetlicr the burden and 
benefit of a right of pre-emption are inadents annexed to the lands belonging 
respectively to the vendor and the pre-eniptor or is the right merely one of re- 
purchase, which a neighbour or co-sharer enjoys under Muhammadan law, and 
which he can enforce personally agamst thevendee in whom the title to the property 
has alrcadv vested by sale The learned counsel for the appellant has pressed 
for acceptance of the first view while the Solicitor General appearing for the res- 
pondents has contended, that by no accepted principles of jurisprudence, can the 
pre emptor be said to have an interest m the property of the vendor It is pointed 
out that the right of pre empuon arises for the fint time when there is a completed 
sale and the title of the purchaser is perfected and if the right was one attached 
to the property, it must have existed prior to the sale and should have been available 
not merely in case of sale but m all other Linds of transfer like gift and lease 

This latter line of reasoning found favour vvath the majonty of a Full Bench 
of the Calcutta High Court in the case of ^udratulla \ AfoAtm AfoAan^, where 
the question arose whether, when a Muhammadan sold his property to a Hindu 
purchaser the co sharer of the former could enforce a right of pre empbon agamst 
the Hindu vendee under the Muhammadan law The quesuon was answered 
in the n^ame by the majority of the Full Bench and Mitter, J, who delivered 
the leading judgment, while discussing the nature of the right of pre-empbon observed 
as follows 

If that right IS founded on an antecedent defect in the title of the \Tndor, that js to say on a 
legal disabilify on his part to sell his property to « stranger, wthout giving an opportSaiey to his co- 
parceners and neighbour? to purchase it in the first instance, those co-parceners and neighbours 
are fully entitled to ask the Hindu purchaser to surrender the property for 
although as a Hindu he is not necessarily bound by the Mahomedan law, 
he was at any rate bound by the rule of justice, equity and good consaence to inquire 
into the title of his vendor and that very rule also requires that we should not permit him to retam 
a property which hii vendor had no power to sell If on the contrary it can be shown that there was 
no such defect in the title of the vendor, or in other words that he was under no such disability even 
under the Mahotoedan law itself it would follow as a matter of course, that there was no defect in 
the title of the purchaser at the tune of its creation I\ow sofaras Icanjudgeof the Maho- 

medan law of pre-empuon from the materiab wathm my reach, it appiears to me to be perfectly clear 
that a right of pre-emption u nothing more than a mete right of re-purchase not from the vendor 
but from thevendee, who is treated for all inteius and purposes, as the full legal owner of the property 
which IS the subject matter of that right. ’ 

TheminontyjudgescoijsutuigofNozmanand Ikfacpherson, JJ , took a difTcrcRt 
view and held that the law of pre-emption was to be treated as a real law, that is 

1 (1870) 4 Eeng LR (Full Bench Rulings) page 134 
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a law affecting and attaching to the propertj itself The liability to the claim of 
pre-emption is a qualitv impressed upon and inherent m the property ishich is 
subjected to it , or m other onh an incident of that property 

The identical pomt came up Ibr consideration before a Full Bench of the 
Allahabad High Court^, uhere also the question for decision tvas whether a Muham- 
madan pre-emptor could enforce his right against a Hmdu vendee from a Muham- 
madan vendor The learned Judges took a view, contrary to that taken b> the 
majont) of the Calcutta Full Bench and answered the quesUon m the affirmative 
It was held that the right of pre-emption was not one of re-purchase from the vendee 
It was a nght inherent m the propertv and hence could be followed m the hands 
of the purchaser whoever he might be Mr Jystice Mahmood elaboratch reviewed 
all the original authorities of \fuhanimadan law on the pomt and expressed the 
•opinion that the nght of pre-emption under Muhammadan law partakes strongly 
of the nature of an easement nght, the ‘ dominant tenement ’ and the servient 
tenement’ of the law of easement being analogous to what the learned Judge 
•described respectively as the ‘pre-cmpQvc tenement’ and ‘ pre*emptional tene. 
ment ’ In other words the nght of prc-cmpuon is a sort of legal servitude running 
with the land The nght exists, as the learned Judge said, m the owner of the 
pre empme tenement for the time being which entitles him to have an offer of 
sale made to him whenever the owner of the pre-eropQonal property desires to 
sell IL But the nght could not be a nght of re purchase either f^m the vendor 
■or the vendee involving a new contract of sale 

It It unply a nght ot tubmcunoa enotluif the pte-emptor b\ reuoa of a legal isadent to 
which the tale tuelf vrat subject, to siaad la the shoes of the x'eadee la respect of all the rights and 
«bhgatioes ansuig &otii the sale under which he hat dswed hit tide It is effect, as if in a tale 
^eed the\essdee s aaiae was tubbed out and the pte-etnptot’s name was substituted »a its place. 

The learned Judge pomted out that the decision of the Calcutta Full Bench 
was based upon a mis translation of the Arabic word " Tajibo ” m Hamilton’s 
Hedaya 'Hamilton translated the word as meanu^ ‘established” but it reallv 
means “ becomes obhgaton , necessarv or enforceable ” The nght has not got 
to be established at all It is attached and continues to be attached to the tenement 
concerned and can under certain arcumstances be enforced forthwith against the 
adjouung tenements sold 

This decision was followed b\ the Patna High Court m Achjutanenda \ 

A Division Bench of the Bombav High Court in a case decided m 192B* accepted 
the Mew taken by the majority of the Calcutta Full Bench but the reasons given 
in that decision \>ere held to be unsupponable by a later Full Bench* of the same 
High Court which held the nght of pre-emption to be an madent of property 
and agreed substantially with the view taken by Mahmood, J , m the Allahabad 
Full Bench. 

In our opimon it would cot be correct to say that the nght of pre-emption 
under Muhammadan law is a personal ngbt on the part of the pre-emptor to get 
a re-transfer of the property from the vendee who has already become owner of 
the same ^\ e prefer to accept the meaning of the w ord ” Tajibo ” used m the 


t Vide Cnnii Dycl ' /-.fftifsZuj, (i 83 ^ ILR 33 Bom 323 
IL.R.7AII 7/3 (F B 4 Aide D^>u:reOa,sl r Ba I3\aidj B. . 

2 (i9’2) II-.K- I Pat 5,3 I I.R. (19^1) Bom. 460 

3 Vide Hxrud Vfija ' (1918) * 
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Hedaya in the sense m tvhich Mr Justice Mahtnood construes it to mean and it 
was really a mis translation of that word by Hamilton that accounted to a great 
extent for the view taken by the Calcutta High Court It is true that the nght 
becomes enforceable onl> when there is a sale but the nght exists antecedently 
to the sale, the foundation of the right being the avoidance of the mcomemences 
and disturbances ivluch ivould anse from the introduction of a stranger into the 
land AVe agree wth \Ir Justice Mahmood that the sale is a condition precedent 
not to the existence of the right but to its enforabiIit> W'e do not however desire 
to express any opimon on the view taken by the learned Judge that the nght of 
pre emption partakes strongly of the character of an easement m law Analogies 
are not always helpful and even of there is resemblance between the two rights, 
the differences between them are ilo less matenal The correct l^al position 
seems to be that the law of pre empuon imposes a iimitauon or disability upon the 
ownership of a property to the extent that it restricts the owner’s unfettered right 
of sale and compels him to sell the property to his co sharer or neighbour as the 
case may be The person who is a co sharer m the land or owns lands m the 
vicinity consequently gets an advantage or benefit corresponding to the burden 
with which the owner of the property is saddled , even though it does not amount 
to an actual interest m the property sold The crux of the whole thing is that the 
benefit as well as the burden of the nght of preemption nm ivitb the land and 
can be enforced by or agamst the owner of the land for the tune being although 
the nght of the pre etnptor does not amount to an interest in the land itself It 
may be stated here that if the nght of pre-emption had been only a personal nght 
enforceable against the vendee and there was no infirmity in th^ title of the owner 
restncting his right of sale m a certain manner, a bomjide purchaser without notice 
would certaml) obtain an absolute title to the property, unhampered by any right 
of the pre emptor and m such circumstances there could be no justification for 
erd'orcing the nght of pre-empfion against the purchaser on grounds of jusUce» 
equity and good conscience on which grounds alone the nght could be enforced 
at the present da> In our opinion the law of pre emption creates a nght which 
attaches to the property and on that footing Only it can be enforced against the 
purchaser 

The quesUon now anses as to what is the legal jwsition whdn the nght is claimed 
not under Muhammadan law but on the fooUng of a custom It cannot be and 
is not disputed that if the nght of pre empuon is set up by non Mushms on the 
hjisrb'ifi'uxtf^tuni *hit'i:\trtein:fcs£*bR.'ci£ttHrm*E.'i»’Hal’t«i*f?«hft,‘iErnh3iiiirtfLhj}'inrupa 
evidence But as has been laid down by the Judicial Committee^ following the 
decision of the Calcutta High Court mFoihr^aaatv that when the exis- 

tence of a custom under which the Hindus claim to have the same nghte of pre- 
empuon as Muhammadans, m any distnct is generally known and judiaallj 
recognised, it is not necessary to prove it by further evidence A long course of 
decisions has established the existence of such custom m Bihar, Sjlhet and certain 
parts of Gujerat 

So far as the present case »s concerned, a large number of judgments have 
been put in evidence by the plainnfT in proof of the existence of a custom of pre- 

I \id.ejad>‘iatv Janiikotr (igTa)»3MXJ s (1863} DLR Sup Vol 33 , 

a 3 LR39IA.101 I L.R 39 Cal g*5 (PC) 
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emption m the entire aty of Banaras There are at least three reported cases'- 
ll! t\hich the High Court of Allahabad has affirmed the existence of such rights in 
Banaras The defendants in the present case do not dispute the existence of the 
custom and the whole dispute IS as regards daemadents of the same, the defendants’ 
case being that the custom li available as bettseen persons who are natii'es of or 
domiciled m the place and cannot be extended to an outsider e\ en though he own 
property m the at^ which is the subject-matter of the claim 

The Pns's Council m jadultd \ Janh Koer- etpres'sK laid do\\'n that when a 
custom of pre-emption is established bt evidence to prcsml amongst non Muslims 
m a particular locahty 

‘ It roust be pr«roned to be foioded on and co-mennve vnth tbe Mohaminadaii la\s on tJiat 
subject unless the contran u shown that the court may as between Hlndtj adrouister a modifca- 
tion of the law as to tic arcurastances under whiii the ngbt iray be claaned when it is shetwn that 
the Custom in that respect does cot go to the whole length of the Muhammadan law of pre-eroptioD, 
but that the aaertion of naht hj suit roust alwavs be preceded by an ob<eivacce cf the p-ehimnary 
forms prescribed in the \tuhamiaaiiaa law winch foocs appear to h<i-e been la-ariably observed 
and tr.sisted on through the tshole cf the cases from the earLest ernes of t«hjch sre has-e recertL 

In the case before us no attempt was made b\ the defendants to «how that 
“the custom of prc-<mpuoa »et up and prosed b\ the plaintiff w-as of a character 
different fixitn that \vhich is contemplated b\ Muhammadan law The onl\ 
difference that is noticed m one of the deaded authonues* is that the custom of 
pre-emption prevalent m the cin of Banaras is condned to house properoes only 
and does not extend to vacant lands but this view again has been modified in 
a subsequent decision' which held that building sites and small parceL oT land 
even though vacant are not excluded from the ambit of the custom The v'anous 
judgments which have been made exhibits m this case do not give any indication 
whatsoever that under the custom, as u prevails in ihe city of Banaras, pre-empnon 
could be claimed only against persons who are the inhabitants of the place or are 
domiciled therein and that it could not be enforced m respect of a property atuated 
m the Gtj, the owner of which u not a native of that place In fact no such question 
was raised or discussed in .my of these cases The ambit or extent of a custom is 
a matter of proof and the defendants were certainlv competent to adduce evidence 
toshovs that the custom of pre-empnon prevailing m the atv of Banaras v\as avail- 
able not against all persons who held lands within it but only against a particular 
class of penons But this thev did not attempt to do at any stage of the lidganon 
Their contention, ^^hlch has been accepted bv both the courts belovs is, that as a 
jnaiXtr ibcai' cnsiijnr <s ^ pvcwasspvSwir ds>SF -•vsv* .sit iusif 

are not the natives of or domiciled m that area. In support of this proposition 
the courts belovv have relied pmnanly upon the statement of law made by Roland 
M’llson and other test booh wnteis on Muhammadan law which purport to be 
based upon certain decided authorities 

At page 391 of his booh on Anglo-Muhammadan Law * Roland ISTLon states 
the law m the following manner 

T Vide i>-i v SiTiisri O'-!, (igcGy 3 \ tdc iis-i Cirii v Gi ^t r' u , 11323) 

I l-R. 28 AB. 590 , Ciini V LI-R. 43 AD, jOi 

CaCTc-u Pun, (iS'-s) IJ-Jt. 45 VIL501 , 4 Aide v Su^^srt, {1331) 

Csan Ssnterv SLeren, (1931) I I-R ^ All 76. I UR. 54 All, 

2 (1912) 23 ALUJ 23 LR 39 r.A. 10 5 rSdr 6J» eronoa. paraarapb 3^2 

33 Cab 915 (P a) 
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Where the custom is judicially noticed as prevailu^ amongst moa Muhammadans m a cer 
tarn local area it does not govern non Muhammadans who though holding land therem for the tune 
■being are neither natives of nor doirucilcd in the district 

Two cases have been referred to m support eff this proposition, one of which is 
Byjnath Pershad v Kapilmon Singh^ and the other Parsashth Nath Tewan v Dhanai* 
Mulla repeats the law almost m the same terms m his Muhammadan Law In 
Tyabji the rule is thus laid down* 

The law of pre-emption is personal It is not temtor al nor an incident of property A 
person who is not a native of or domiciled with n a locahty where pre empuon is enforced by law or 
custom but who owns lands within the same local ty will not necessarily be subject to the law of pre* 
-emption 

This statement clearly indicates the foundation of the whole doctrme The 
law of pre emption is stated to be a purely personal law even when it rests 
on custom It is no incident of property and the right which it creates is enforce- 
able only against persons who belong to a particular religious community or fulfil 
the description of being natives of a particular district In the case of Byjnath 
Pershad v Kapilmon Singk^, which can be said to be the leading pronouncement 
on the subject, the vendor of a house situated m the town of Arab, in the province 
of Bihar was one Rajani Kama Banerjee who was a native of Lower Bengal but 
resided at Arab where he earned on the profession of a lawyer Rajani Kanta 
sold the property to the defendant^and the plaintiff brought a suit claiming pre- 
emption on the ground of vicinage It was admitted that the custom of pre emption 
did prevail amongst non Muslims m Bihar, but still the suit was dismissed on the 
ground that the vendor, who was not a nauve of the distncl, was not bound by it 
The nght of pre emption, it was held, arises from a rule of law by which the owner 
of the land is bound and it no longer exists if he ceases to be an owner, who is bound 
by the law either as a Muhammadan or by custom 

In ouf opinion the decision proceeds upon a wrong assumption The nght 
■of pre emption, as we have already stated, is an mudent of property and attaches 
to the land itself As between Muhammadans the right undoubtedly arises out 
of their personal law but that is because the law of pre emption is no part of the 
general law in India Muhammadans live scattered all over our country and 
unless the nght of pre-emption is regarded as part of their personal law they 
would lose the benefit of if altogether Hence if a Muhammadan owns land in 
any local area and has co sharers or neighbouring propnetors who are also Muham 
madans, a nght of pre emption would accrue to the latter under the personal 
law of the Muhammadans, which is enforced in this country since the British 
days on grounds of equity, justice and good conscience But though arising out 
of personal law the right of pre empUon is not a personal nght, it is a real right 
attaching to the land itself ^Vhcn the nght is created by custom it would be, 
as the Privy Council has said co extensive with the right under Muhammadan 
law unless the contrary is proved This means that the nature and incidents of 
the nght are the same in both cases In both^it creates a right in the property 
and not a mere personal claim against the -vendor of the vendee and the essential 
pre requisites to the exercise of the nght and the terms of enforcement are identical 
in both But this does not mean that the customary right must be personal to the 
inhabitants of n particular locality It may be so, if that is the incident of the 

I (1875) 24 WR 95 3 Tyabji* Muhammadan Law pajc 670, 

a (1905) ILR 3a Cal 988 paragraph 523 (<) 
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•custom Itself as established by evidence, but not otherwise Under Muham. 
madan law the right is confined to persons of a particular rehgious persuasion 
because it has its origin m the Muhammadan law which is no longer a law of the 
Jand But when it is the creature of a custom, the rehgious persuasion of the parties 
•or the community to ivhich they belong are altogether immaterial All that is 
necessary to prove m such cases is that the right of pre-emption is recognised in 
a particular locahty and once t>u<i is established, the land belongmg to every person 
in the locahty would be subject to the custom, irrespective of his being a member 
•of a particular community or group The whole doctrme, as enunaated above, 
os based upon the fallaaous assumption th^t the right of pre-emption is a personal 
Tight arising out of certain personal conditions of the parties Uke religion, naoonahty 
or domicile and this fallacy crept into our law simply because the nght of pre- 
-emption as betivcen Muhammadans is administered as a part of their personal law 
in our country 

The correct legal position must be that when a nght of pre-emption rests upon 
-custom It becomes the Ux ioa or the law of the place and affects all lands situated 
in that place irrespective of the religion or nationality or domicile of the owners 
of the lands except tvhere such incidents are proved to he a part of the custom 
atself 

It appears that the decision in ^nafAv KaptlmonSingk^, which was quite m 
accordance with the view then taken by the High Court of Calcutta about the nature 
of the nght of pre-emption, was the basis of the statement of law m the form set 
■out above m an earher ediuon of Roland Wilson’s book The decision in Parsaskik 
^aih V Dhanax*, sshich u the other authoncy referred to, is based entirely upon 
•the statement of law m that earlier ediuon, and does not cany the matter any 
further In our opinion these deemons cannot be held to be correct and the con* 
tenuon of the learned counsel for the appellant should be given effect to We 
accordingly hold that a local custom of pre-empuon exists in the city of Banaras 
and the nght attaches at least to all house properties situated within it and no inci- 
■dent of such custom is proved which would make the nght available only between 
penons who are either nauves of Banaras or are domiciled therem The result 
IS that the appeal is allosved and the judgments of both the Courts below are set 
aside The case shall go back to the High Court for considcrabon of the two 
questions left undecided by it, namely, whether the plainUff has made the demands 
m due compliance with the forms presenbed by the Muhammadan law and secondly 
'vhitfhiei ‘hrt-jJranrtffI, ‘i«nigii’ciuWn»<i, ■uwii'teir.nrcs m exercise o 1 

the nght of pre-emption The appellant will have the costs of this appeal from 
Respondent Tso i Further costs >viU abide the result 

Appeal allowed 


I (1875) a4tSJt. 93 
R— 78 


* l* 9 ° 5 ) 1 1 >-R- 33 Cal 988 
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SUPREME COURT OF INDIA. 

(Cml Appellate Jurisdiction.) 

Present — ^Mehr Chand Mahajan, Ckxef Justice, B. K, Mukherjea, Vivun 
Bose, N. H. Bhagwati and T. L Venkatarama Ayyar, JJ. 

Waau- Ciand Appillanf 

P. 

The State of Himachal Pradesh and 

The District Magistrate, Chamba Respondents 

AND 

Wazir Ghand and another ^ . Appellants* 

V 

The State of H ima chal Pradesh, 

The District Magistrate, Chamba and 

The Station House Officer, Kotwali, Chamba Respondents. 

ConsMahonoftnAxa (igjO), it) mdy-~SmsiTettnlhotttfBllomng proper pmedurt of goods btlorts- 

tn^So a ptTsm vt Chamba in Himachal Pradesh, ntth the help ef the Chamba police bj the Kashmir police inwltt- 
^altn^ on alltged efftrue temmilUd i« Jamma end Kashmr — Infringement of fundamental rights for uhick 
Tilief should be gran'ed under ArtxU 356 

TJf was running a business in Charoba in Hunacbal Pradesh for the extraction, collection and 
export of medicinal herbs in the>ear 1949 He was a partner of Messrs P f) and C-? of Jammu 
and Kashmir State in timber butmess earned 00 in that State It was alleged by TJf that the 
butincM in Chamba was his exclusive busmess with which the partnership firm m Jammu and 
Kashmir had no concern whatever P.D *s case tvas that the business m Jammu and Kashmir was 
started by him in 1943 as his sole propnetary coneem, that later on, he took TM as a partner 
m the coneem that m the year 1949 that forest lease was taken m the name of TJf for the 
busmess in Chamba but the fmaoccs for tbu undertaking was provided by the firm at 
Jammu It >mi alleged that subsequently TK manipulated the Jammu books showmg a 
bogus investment of his elder brother IP C amounting to Rs 30000 in the firm at Jammu 
and that bv fraudulently and by manipulating the books and by entering into eertam agre'mentSr 
TJf mad' WC the sole owner of the Chamba business and transferred the Chamba concern 
to him without the knowledge of the other partners These assertions wen not accepted by II' C. 
anATJf Theircase was that was (besoteownerof theCbamba eoncem, thatheobiatned the 
leases in his own name and for the Jammu firm from the Chamba forest department fim in 1949 
and then in the year ipjO that as he bad sio capital of hu own he borrowed the sum of 
Rs 30 000 from lus brother and made him a partner svith hun in this business and that as later on 
he was unable to contribute his share of (he capital, the partnership was dissolved on 31st August, 
iQjO and m consideration of a sunt ofRs 20,000 he,TJV, relinquished and transferred by means 
of a stamp deed of dissolution made on lOth December, 19^0, all bis rights in the Chamba 
concern to It' C tvho thus became the sole owner of all ih*- goods belonging to this concern in 
Chamba and came mto possession of the same 

On 3rd April, 1951, P D lodged a report with the police at Jammu that 7 ".,^ had prepared 
jJjyj-ye accounts for production before the income tax authonties and that he bad committed an 
of 4®® Code The Jammu and Kashmir 

pcRonai^^^^^^ of the case and appointed dJV lub-mspector of poLce to make investigations, 
attaching tOnvesugation the Jammu pobcc came to Chamba on 35th and 26th April, 1951 and 
as the Privy iceoftheChambapoliceseizedsGgbagsormedicinalherbsworth about Rs 35000 
law unless thoysical possession of IKC or his men without reporUng to, or obtaining orders from 
the right are t Il'C protested agamst the action and asked that 

and not a mere'' h*’ representations had no effect In the first week of July, 1951 

ure reOUlSltes to the instance of the Jammu police, seized 25 bags of dhup from and m 

P ^ ' 0 “ the igth July, 1951, theDistnct Magistrate of Jammu wrote to the Dutrict 

m both But this , asking that the goods seized from the Chamba coneem be handed over to the 

inhabitants of a paiiate police This request was not comp led with 

J (1875) 24 WR 95 J39 and 130 of 19,2 
a (1905) I LR 32 C. 


22nd April, igsi 
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On 2Ut August, 1951, IV'C made an application under Article 246 of the Constitution of India 
to the Judicial Conmussioner of the State of Himachal Pradesh at Simla praying for the issue of 
one or more wtils in the nature o^ mandamus directing the respondents to order release of the seized 
goods and to refrain frotn passing any otdeta about the extradition of these goods During the 
pendency of the petition another 45 mauads of medidtial herbs were seized by the Chamba police 
at the instance of the Jammu police Thw seizure was challenged by petition on 20th September 
1951, under Article 226 of the Constitution The Judicial Commissioner declmed to grant any of 
the reliefs On appeals by special leave, 

Hild, in order to deteimme the legabty nt the seixuie and to dctetmjne the point wbetbei there 
had been any infrmgement of the petitioners fundamecital rights it is not necessary to determme the 
true nature of the title in the goods seized The detcmunation of the question whether W C had 
obtamed possession fi-audulently is not relevant to this inquiry TTie only pomt that needs considera 
tion is whether the-seizures were under authority of law or otherwise, and if they arc not supported 
under any provisions of law a vmt of majtdamas should be issued directing the restoration of the goods 

It is doubtful whether m view of the provuions of Article 370 of the ConsOtution any offence- 
committed in Jammu and Kashmir could be investigated by an officer m*charge of a police stauoa 
m the Himachal Pradesh The Jammu police had no yutisdiction or authonty whatsoever to carry 
out-investigauon without the authonty of any law or under the orders of any magistrate passed under 
authority of any law That bemg so the seizure of the goods from the possession of IV C or his ser 
vants amounted to an infringement of his fundamental rights both under Article 19 and Arucle 31 
of the Constitution and relief should be granted to him under Article 226 of the Constitution 

Appeals by special leave granted by the Supreme Court by its Order dated 
the agth January, 195a, from the Judgment and Order dated the 86th December, 
1951* of the Court of the Judicial Commissioner for the State of Himachal Pradesh 
at Simla in Civil Miscellaneous Petitions Nos 12 and 16 of 1951 

Aehhru Ram, Senior Advocate (P S Softer and Hatbans Advocates, with 
him) for Appellants 

C K Daphlary, SoUator General for India {R Canapalhy Iyer, Advocate, with 
him) for Respondent No t 

The Judgment of the Court was delivered by 

Mahajan, C J — ^These are two connected appeals by special Icatc against 
an order of the Judicial Commissioner Himachal Pradesh dated the 26th 
December, 1951, rejecting two appbcalions for the issue of writs of mandamus and 
cerlioran under Article 226 of the Constitution 

The facts giving nse to the two petitions, out of which these two connected 
appeals arise, arc these One Ttilok Nath Was running a business m Himachal 
Pradesh under the name and style of Himachal Drug Nurseries” for the extrac- 
tion, collection and export of medicinal herbs m the year 1949 He was a part 
ner of Messrs Prabhu Dayal and Gown Shanker of Jammu and Kashmir State 
in timber business earned on m that State under the name and style of ” The 
Kashmir ^\oods It was alleged by thim that the business in Chamba svas his 
exclusive business vnth which the partnership 6nn ‘ The Kashmir ^Voods had 
no concern whatsoever Prabhu Dayals case was that the finn " The Kashmir 
Woods was started by him m 1943 as his sole proprietary concern, that later 
on he took Tnlok Nath Mahajan as a partner in this concern, that m the >ear 1949 
Saidar Bhagtvan Singh induced the partners of this firm to take up the Ime 
of crude drugs and herbs which was fais line, that a new firm Himachal Drug 
Nursenes” was started as a child concern of The Kashmir ^\oods’ withBhagwan 
Singh as one of the partners, that after preliminary investigation it was deuded to 
take up this work at Chamba and in pursuance of this deasion two leases of two 
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forest divisioos were taken on behalf of the Jammu firm, one m the name of Bhagwan 
Singh and another m the name of Tnlok Nath but the finance for this undertaking 
was supplied by the parent firm at Jammu It was alleged that subsequently Tnlok 
Nath manipulated the Jammu books showmg a bogus mvcstment of his elder 
brother Waair Chand amounting to Rs 30000 in the firm “Kashmir Woods” 
and that fraudulently and by marupulating the books and, by entering into certain 
agreements Tnlok Nath made Wazir Chand the sole owner of ‘‘Himachal Drug 
Nursenes” and transfeiTed the ChawiKa concern to him without the knowledge of 
the other partners These assertions were not accepted by W^zir Chand or Tnlok 
Nath Their case was, that Tnlok Nath was the sole owner of the Chamba concern, 
that he obtamed the leases in his own name and not for the Jammu fiim from 
the Chamba forest department, first in the year 1949, and then in the year 1950, 
that as he had no capital of his own, he borrowed a sum of Rs 30,000 from his 
brother and made him a partner with him in this busmess and that as lata: on he 
was unable to contnbute his share of the capital, the partnership ivas dissolved on 
31st August, 1950, and in consideration of a sum of Rs 20,000 he, Tnlok Nath, 
relinquished and transferred by means of a stamped deed of dissolution made 
on iQth December, tgjo, all his n^ls in the Chamba concern to ^Va^vr Chand 
who thus became the sole owner of all the goods belonging to this concern m 
Chamba and came into possesion of the same 

On the 3rd April, 1951, PrabhuDayal lodged a report with thepohee at Jammu 
that Tnlok Nath had prepared dupheate accounts for production before the income- 
tax authonties, and that he had committed an offence of embezzlement under 
section 406 of the Indian Penal Code The Jammu and Kashmir State pohee took 
cognizance of the case and appomted Amar Nath, sub inspector of police, to make 
investigation During the mvestigation the Jammu pohee came to Chamba on 
25th and a6th April, 1951 and with the assistance of the Chamba pohee seized 269 
bags of medicinal herbs worth about Rs 35,000 and in actual physical possession 
ofWazir Chand or his men without reportmg to, or obtaining orders fiom, any 
magistrate or any other competent authority The goods were handed over to 
different superdars at different stations ui the State of Himachal Pradesh Wazir 
Chand vehemently protested against these seizures alleging that the action taken 
was illegal and without jurisdiction and that the goods should be released but his 
representations had no effect 

In the first week of July, 1951, the Chamba pohee again, at the instance of the 
Jammu ^lirjv, seized, ha%v. a£ dftaj Orora. and. in. the. ^ssessuw. o£ Waain Chand. 
and these were abo handed over to the same superdars On the 19th July, 1951, 
the District Magistrate of Jammu wrote to the Distnct Magistrate of Chamba 
asking that the goods seued from the ‘ Himachal Drug Nurseries” be handed over 
to the Jammu and Kashmir State police This request has so far not been complied 
with 

On the 2ist August, 1951, Wanr Chand made an apphcation under Arucle 
226 of the Constitution of India to the Judicial Commissioner of the State of Hima 
chal Pradesh at Simla praying for the issue of one or more wnts in the nature of 
jnandaima directing the respondents to order the release of the sazed goods and to 
rcfraui from passing any orders about the extradition of these goods During the 
pendency of this petition another 45 maunds of medicinal herbs were seized by the 
Chamba police at the instance of the Jammu police This seizure was challenged 
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by a second petition on aotb September, under Article 2226 of the Consti- 

tution 

The Judicial Commissioner disposed of both these petitions b> a single judg- 
ment He declined to grant any of the rehefs asled for by the appellant The 
ground of the decision appears from the foUomng quotation from his judgment — 
“ In order to find v.hether the entries m those books of account v. ere genuine or forged or what 
the effect of those entries on the alleged nght of Wazir Chand was or sshethcr the agreements setup 
bv Wazir Chand were genuine or for consideration it would be necessarj that aL these persons, and 
such witnesses as they might deem it necessary to produce m support of their respective allegationSi 
should appear in the witness bo* A nurnbcTofaffidavitshase beenfiled on behalf of either party— - 
those of Wall! Qiand and cemin alleged em^oyees of the Himachal Drug Nursenes on behalf of the 
petiooncrs, and of Prabhu Dayal, Gaun Shankar, Bhagwan Singh and a head constable of the 
Jammu and Kashmir police on behalf of the respondents, but die truth or falsity of the contents oi 
those affidavits cannot be ascertained without the dcponentsbemg subjected to cross-examination .. 
I would not go so far as to hold that the petitioners have faQed to prove that they hate any nght 
title or interest la the goods seized It will not be fair to do so tn the present summary proceedings 
But this much must certainly be said that it is noi possible for this Court, on the material placed 
before it, or which could posnbh be placed m these summary proceedings, to come to a finding 
whedierthepetitionersliavethengbltoclaimthcreliefipraytd for by them The proper remedy 
for them therefore is not by way of a peunon under Aracle S'*® of the Constitution of India, but by 
any other action « g , a cml suit, which may be open 10 them ’ 

It was contended before us that the learned Judicial Commissioner was in 
error in thinking that in order to detenmne the legality of the seizures and to deter- 
mine the point whether there bad been any infringement of the petitioner’s firnda- 
mental rights it was necessan to determine the true namre of the title in the goods 
seized and that the petitioner could not be granted any relief till be isas able to 
establish this It ivas argued that the goods hanng been seized from the actual 
possession of the petitioner or his serranu, the Chamba concern, being admittedly 
under the exclusive control of Tnlok Nath or Wazu- Chand, the determination of 
the question whether Wa*ir Chand bad obtained possession fraudulently was not 
relevant to this inquiry, and that the only point that needed considrration was 
whether the seizures were under authority of law or olhen\'ise, and if they were 
not supported under any provisions of law, a wnt of mandamts should have 
usued directing the restoration of the goods so seized 

It seems to us that these contentions arc well founded The Sohcitor General 
appearing for the respondents was unable to draw our attenUon to any provision 
of the Code of Cnmtnal Procedure or anv other law under the authoritv of which 
these goods could have been seized by the Chamba police at the instance of the 
Jammu police Admittedly these seizures v%crc not made under the orders of any 
magistrate The provisions of the Code of Cnmmal Procedure authonzmg the 
Chamba police to make a search and seize the goods are contained in sections 51, 
96, 98 and 163 None of these secuons however has anv appheauon to the facts 
and circumstances of this case Section 51 authorizes in certam circumstances 
the search of arrested persons Inthiscase no report of the commission of a cogniza- 
ble offence had been made to the Chamba police and no complaint had been lodged 
before any magistrate there and no warrant had been issued by a magu- 

trate for making the search or for the arrest of any person That ban'' so, sections 
51, 96 and 98 had no apphcation to the case Section i6j again js not attracted to 
the Circumstances of this case because it provides that if an officer in charge of a 
police stauon has reasonable grounds for believing that anythu^ necessary for 
the purposes of cn tn^tsiiga'vm intii a'p offence akxch he u cuibon^ed to mesUgaU, may 
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be found many place witiim the bmitsofthcpolice station of which he is m charge^ 
or to which he is attached, and that such thing cannot m his opinion be othcrvnse 
obtamed without undue delay, such officer may, after recording in writing the 
grounds of his belief and specifymg in 5uch wntmg, so far as possible the thing for 
which search is to be made, search or cause search to be made, for such thing m any 
place within the limits of such station The Chamba police was not authorized 
to mvestigate the offence regarding which a report had been made to the Jammu 
and Kashmir pohee It is doubtful whether m view of the provisions of Article 
370 of the Constitution any offence committed m Jammu and Kas hm i r could be 
mvestigated by an officer in charge of a police station m the Himachal Pradesh 
The procedure prescribed by the section was not followed The Jammu and 
Kashmir police had no jurisdiction or authority whatsoever to carry out invest! 
gallon of an offence committed in Jammu and Kashmir m Himachal territory 
Without the authority of any law or under the orders of any magistrate passed 
imder authority of any law No such authority was cited before us The whole 
affair was a hole and-comer affair between the officers of the Kashmir police and 
of the Chamba pohee ivithout any reference to any magistrate It is obvious 
that the procedure adopted by the Kashmir and the Chamba police was m utter 
violation of the provisions of law and could not be defended under cover of any 
legal authority That being so, the seizure of these goods from the possession 
of the petitioner or his servants amounted to an mffingement of his fundamental 
rights both under Article 19 and Article 31 of the Constitution and relief should 
have been granted to him under Article 226 of the Constitution 

All that the Solicitor General could urge m the case was that on the allega 
tion of Frabhu Dayal, the goods seized in Chamba concerned an offence that bad 
been committed in Jammu and bemg articles regarding which an offence had 
been committed, the police was entitled to seize them and that Wazir Chand had 
no legal title in them Assuming that that was so, goods in the possession of a 
person who is not lawfully m possession of them cannot be seized except under 
authority of law, and in absence of such authority, Wazir Chand could not be 
deprived of them On the materials placed on this record it seems clear that 
unless and imtil Prabhu Dayal proved his allegations that the Chamba concern 
was part and parcel of the Jammu partnership firm (which fact has been denied) 
And that Tnlok Nath who was admittedly one of the partners had no right to 
pu't Wazir Chand m possession of the property, no offence even under section 406 
could be said to have beer committed about this property The Jammu police 
Without having challanned any of the accused before a magistrate in Jammu, and 
without having obtamed any orders of extradition from a magistrate (if the offence 
was extraditable) could not proceed to Chamba and with the help of the Chamba 
police seize the goods and attempt to lake them to Jammu by a letter of request 
written by the District Magistrate of Jammu to the District Magistrate of Chamba 
Lastly it was argued that the petitioner made an apphcation under section 
523, Criminal Procedure Code, to the magistiateandthat application was dismissed 
and that a petition for revision against that order was still pending, and that when 
another remedy had been taken Article 226 amid rot be availed of Thu con 
tcntion cannot be sustained, firstly m view of the fact that section 523 has no 
appheauon to the facts and circumstances of this case, and the inagistnte had 
no junsdicuon to return these goods to the petitioner Secondly, the rcvuion 
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application lias been -dismissed on the ground that there was no jurisdiction in 
this case to grant relief to the petitioner under section 523 

For the reasons given above we allow this appeal, set aside the order of the 
Judiaal Commissioner and direct an appropriate wit to issue dircctmg the resto* 
ration to the petitioner of the goods seized by the pohee The appellant will have 
Tiis costs of the appeals and those incurred by him in the Court of Judicial 
Commissioner 

Agent for Respondent No t R H DJiebaT 

Appeal allowed 

SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — Mehr ChaND Mahajan, Chte/ Justice, B R MukmerjeajVivian 
Bose, N H Bhaowati and T L Venkatarama Ayyar, JJ 
Dmabandhu Sahu Appellant* 

V 

Jadumom Mangaraj and others Respondents 

RtprestnMjiA <)f the Ael (.XLIU 83(1 83 and ^0 {s^’^cept—EUetion 

ptlitieri lint t!> Titulind poll nocking Vu Elat an Tniaiut at Delhi am day h^anj (he peried preimbed— 
Ducrtlan la eondaiu delqp^lf can be suo mota — Vtijkelien ef pehtttn defechet — Order far emend 

mtnt — Daeretwn la past^Inter/eTente w th bp Court— Cam^liitun of India 1930 Article 136— i4;>^e8{ 
mder — Stope 

The Supreme Court does aot, when hearing appeals under Article 136 sit as a Court of further 
app*al on facts and does not interfere with findings given on a considetaboa of the evidence, 
unless they are perverse or based on no evidence This u pamcuUrly so when the findings under 
challenge are those of Election Tribunals Where the findings that a candidate for clecnon got 
another candidate to withdraw on a pronuse to get him employment and that he had used a bus 
for conveying voters to the polling booths are supported by the evidence, they are not open to 
attack in an appeal to the Supreme Court under Arucle 138 of the Consdtuiion 

The proviso to section 83 of the Representation of the People Act (193)) does not contemplate 
-the Election Commiss on giving to the respondent notice of the penuon for condonation of the delay 
(in presenting an election petmon), or the bdldio^of an enquiry as to the sufEciencv of the grounds 
in lus presence before passing an order under it The pobey underlying the provision is to treat the 
question of delay as onebetween the Election Commission and the petitioner and to make the deci* 
Sion of the Election Commission on the questioii final and not open to question at any later stage of the 
proceedmgs The sct^c of the power conferred on the Election Tribunal under section 90 (^) is that 
It overrides the power confened on the Election Conunission under section 83 to dismiss the peti 
tion It does not extend further and mclude a power m the Election Tr bunal to review any order 
parsed' 6y tde Election Commission under section tJ), ot'uie Act A tde Elecbon Commission can 
pass a final order condonmg delay without noUce to the respondent there is no reason why it 
should not pass such an order lua matu In Uns respect, the posiuon under the proviso to section 
83 IS materially different from that under sectioQ 5 of the LimiuUon Act under which an order 
excusmg delay IS not final and is liable to be quesbooed by the respondent at a later stage 

The effect of an order under section 90 (4) by the Election Tribunal declining to d-snuss the 
pet Uon on the ground of delay or defective venficabon o clearly to condone those defects It is 
a matter of discrenon wth the Elecboo Tnbimal eiiher to dismiss the peuuon for derecove 
verification or not Where the Elecbon Tnbunal directed the verificabon to be amended and 
further declmed to dismiss the petition under sechon 90 (4) for defective venficabon the Court 
wall not mterfere m an appeal under Arucic 136 of the Constituuon 

Appeal by special leave granted by the Supreme Court of India by its Order 
dated the nth December, 1953, from the Judgment and Order dated the i6tK 


C-w* Appeal No Cj of 19 j 4 


ajrd April 1934 



6o6 THE SUPREME COURT JOURNAL (VoL XVII 

November, 1953, of the Election Tribunal, Cuttack, m Election Case No 4 of 

195a 

K S K Iyengar, Senior Advocate (F A Sethi, B h P Sinha, S B Jalhar 
and 5 5 Advocates, with him) for Appellant 

S P Sinha, Senior Advocate (if Patnaik and if C Prasad, Advocates, with 
him) for Respondent No i 

J N BanruTjt, Senior Advocate (if Patnaik and Ralnaparkht Anant Govtnd,. 
Advocates, with him) for Respondent No 2 

The Judgment of the Court was delivered by 

Venkatarama Ayyar, J — ^This is an appeal special leave against the order 
of the Election Tribunal, Cuttack, setting aside the election of the appellant to 
the Legislative Assembly, Onssa, from the Kendrapara Constituency Four 
persons, the appellant and respondents i to 3 were duly nominated for election 
to the seat One of them Loknath Das (the thud respondent herein), withdrew 
his candidature, leaving the contest to the other three At the election which 
was held between gth and 15th January, 1952, the appellant secured tlie largest 
number of votes and was declared elected ^The respondent, Jadumoni Manga- 
raj, then presented a petition tinder section 81 of the Representation of the People 
Act (Act No Xmi of 1951) alleging vanous corrupt practices on the part of 
th^ appellant, and praying that the election might be set aside The last date for 
presenting the petition was 4th April 1952 It was dehvered at the post office at 
Cuttack on 3rd April, 195a, for being sent by registered post, and actually reached 
the Election Commission at Delhi on 5th April, 1952, a day beyond the penod 
prescribed It was also defective m its verification Section 83 (i) of the Act 
enacts that the petition should be verified in the manner laid down in the Civil 
Procedure Code for the verification of the pleadings Order 16, rule 15 sub- 
clause (2) of the Cml Procedure Code provides that ‘ the person verifying shall 
specify by reference to the numbered paragraphs of the pleading what he verifies 
on his own knowledge and what he verifies upon information received and believed 
to be true The verification in the petition did not specify which of the para- 
graphs were verified on personal knowledge and which, on information received 
and believed to be true On 2nd July, t 9 S*» the Election Commission passed 
an order condoning the delay in the presentation of the petition By another 
communication dated 3rd July, 1952, it drew the attention of the petitioner to 
the defect m the verification and suggested that he might apply to the Tribunal 
^or amending it On 15th July, 1053, an order was passed under section 86 of 
the Act appointing the Election Tribunal, Cuttack, for the hearing of thepetition 
The petitioner then applied to the Election Tribunal for amending the verification- 
That was ordered, and the verification was amended on 24th July, 1952 so as to 
conform to the prescriptions laid down in Order 16, rule 15 (2), Cml Procedure 
Code 

In the \mtten statement filed by the appellant, he raised the contention that 
as the petition was presented out of time and as the verification was defective, 

It was bable to be dismissed by the Election Commission under section 85 of the 
Act, and that, m consequence, the Election Tribunal ought to dismiss it as not 
maintainable Disagreeing with this contention, the Election Tribunal pro- 
ceeded to hear the petition on the merits, and by its judgment, dated i6th November 
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1953 it held by a majonU that three of the corrupt practices set out m the petition 
had been established against the appellant They tsere (i) that the appellant 
had, in tuolation of section 123 {i) of the \ct, induced the third respondent to 
withdraw from the election on a promise to get him emptoNTnent , (2) that he 
had, in breach of section 123 (6) of the Act, used Bus Jvo O R-C 1545 con- 
\eying the electors to polling booths , and (3) that he bad, m contras ention of 
section 123 (8) of the Act, obtained the assistance of Extra Departmental Aeents 
m branch post offices and of Presidents of ChoiAidan Union in can\-assing for 
him in the election, thes being m the vic%\ of the Election Tribunal, Goiernment 
servants as defined m that provision On these findings, the Election Tribunal 
passed an order setting aside the elecbon of the appellant The matter non comes 
before us on special Icai e under Article 136 of the Constitution 

It IS obvious that any one of these findings, if accepted, tsould be sufficient 
to support the order of the Election Tribunal ^Vith reference to the last of the 
findings. It IS possible to urge with some force that Extra Departmental Agents 
and Presidents of Chaulndan Onion arc not, havmg regard to then fimctions, 
Go\*entment servants, and that accordingK there was no contravention of sec- 
tion 123 (8) But the position IS different as regards the other tuo findings The\ 
are pure questions of fact, depending on appreciation of evidence Mr Krishna- 
sutanu AiTangar, learned counsel for the appellant, argued that the concluaoas 
of the majontt Mere not justified b> the eMdence on record and that the find- 
ings of the third member in his dissentient opinion, sscre the right ones to come 
to But this Court does not, uhen hearing appeals under Article 136, sit as a 
Court of further appeal on facts, and docs not interfere with findings giren on a 
consideration of the eMdence, unless the^ are per\-cr8c or based on no evidence 
This IS parttcularh so, uhen the findings imder challenge are those of Election 
Tribunals The findings in this case that the appellant got the third respondent 
to withdraiv on a promise to get him emplovment, and had used Bus No O R. C 
1545 for convesmg voters to the polling booths, are supported b\ the CMdeoce, 
and cannot be characterised as perverse, and are therefore not open to attack m 
this appeal 

In this Mcis, counsel for the appellant concentrated on the issues relating 
to the uiaintainabiUtN of the petition He contended that as the petition was 
not presented svtthin the time as required b> section 8t of the Act, it was liable 
to be disnussed under the mandatory provision m section 8^, and that when the 
matter came before the Election Tnbiinal, its jun^diction was od1> to pass the 
order which the Election Commission oughv to have passed, and that the peti- 
tion should according^ base been dismissed w lantne as not maintainable The 
proviso to section 83 of the Act runs as follows 

ProvidKi that if a person maiing petitiDD satidies the Election Commission that sufScicnt 
cauac custed for his faHure to pr«oit tlic petatitm withm dc period prr»mbrd ttcrefor the Election 
Comtnission mas in us discretion eondooe such {adore 

It was in exerase of the discretion vested in it under this provision that the 
Election Commission condoned the delav b> its order, dated 2nd Jul\, 19^2 It 
is not disputed that if this order is valid, there can be no question of di'missmg 
the petition on. the ground of dela^ ThcooatentionoCNtr Kxishnaswami Nwancrax 
IS that the order is not vabd, because it was passed not on an> application of 
the part^ prajing that the dela> ought be rvaised but na notu , and such an apph- 
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cation, It is contended, is a condition to the exercise of jurisdiction under that 
proiTSo Support for this contention was sought in the decisions under section 5 
of the Limitation Act, holding that it was incumbent on the party prating that 
delay might be excused under that section to clearly allege and strictly prove the 
grounds therefor We are not impressed by this contention As was pointed 
out by this Court in Jagan J\alk v Jamant Stngh,^ the rights under litigation in 
these proceedings are not common law rights but rights which owe their existence 
to statutes, and the extent of those rights must be determined by reference to the 
statutes which create them The proviso to section 85 does not contemplate the 
Election Commission giving to the respondent notice of the petition for condo 
nation of the delay, or the holdmg of an enquiry as to the sufficiency of the grounds 
m his presence before passing an order under it The policy underlying the 
provision is to treat the question of delay as one between the Election Commission 
and the pctiUoner, and to make the decision of the Election Commission on the 
question final and not open to question at any later stage of the proceedings 
Under section go (4) of the Act, when the petition does not comply with the re* 
-quiremcnts of section 81, section 83 or section 117, the Election Tribunal has a 
-discretion cither to dismiss it or not ‘ notwithstanding anything contamed m sec- 
tion ’ The scope of the power confcired on the Election Tribunal under 
section 90 (4) IS that it overndes the power conferred on the Election Commission 
under section 85 to dismiss the petition It does not extend further and mclude 
a power in the Election Tribunal to revietv any order passed by the Election Com- 
mission under secuon 85 of the Act The words of section 90 (4) are, it should 
be marked notwithstanding anything contained in section 83 ” and not \ ‘ not- 
withstanding anything contamed m section 85 or any order passed thereunder ” 
An order of the Election Commission under section 85 dismissmg a petition as 
barred will, under the scheme of the Act, be final, and the same result must follow 
under section 90 (4) when the order is one Excusing the delay Section 90 (4) 
Will be attracted only when the Election Commission passes the peution on to the 
Tribunal mthout passing any order under section 85 If the Election Commission 
can thus pass a final order condonmg delay without notice to the respondent there 
IS no reason why it should not pass such an order suo motu In this respect, the 
position under the proviso to section 85 is materially different from that under 
section 5 of the Limitation Act, under which an order excusmg dcla> is not final, 
and IS liable to be questioned by the respondent at a later stage IVide the decision 
of the Pnvy Counal in Pamkpndar v Rarnaserru CArHiar*] 

V. iwas. aoiigo/fi vr» *iiiA ’ivPrt Nwchi 

even if the Election Commission should choose to condone delays — it might be of 
years — , and that that would result in great hardship But the proviso adnsedly 
confers on the Election Commission wide discretion in the matter, and the obvious 
mtemion of the legislature was that it should be exercised With a view to do 
justice to all the parties The Election Gommi^sion might therefore be trusted 
to pass the appropriate order when there is avoidable and unreasonable 
That a power might be liable to be abused 1$ no ground for denying it, when the 
statute confers it, and where there is an abuse of power by statutory bodies, the 
parties aggneted arc not without ample remedies under the law IVith parti- 

1 (1954) sej 237 (1934) I MLJ 480 2 (1917) 34 MX.J 63 L.R, 45 25 
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cular reference to tte order, dated and July, 1952, it is difficult to come to any 
eonclusioa other than that in passing that order the discretion under the proviso 
•to section 85 has been properly exerased The petition had been presented at 
the post office one day earher, and reached the Election Commission one day later 
than the due date Even if the matter had to be judged under section 5 of the 
Limitation Act, it ivould have been a proper exercise of the power under that 
section to have excused the delay As was observed in the Full Bench decision 
m Knshna v Chatkappan^ in a passage which has become classic, the words 
^‘sufficient cause” should receive “a hberal construction so as to advance sub- 
stantial justice when no negligence nor inactuKi nor want of tonn fides is imput- 
able to the appellant” We have» therefore, no hesitation m holding that the 
order, dated 2nd July, t95*> is on the facts a proper one to pass under the proviso 
to section 85 

It was also argued for the appellant that the power conferred b> the pro- 
viso to section 85 could, on its true construction, be exercised only when the peti- 
tioner moved the matter in person, and as the Election Tribunal had found that 
that was not done, there was no jurisdiction m the Election Commission to pass 
the order which it did ^Ve do not see anythmg in the language of the section 
to support this contention- While the proviso requires that ‘ the person making 
the petition ” should satisfy the Election Corozmssjon that there was sufficient 
•came for dela>, it does not require that he should do so in per'on And there 
is nothing in the character of the proceedings requiring that the petitioner should 
make the representations under that proviso in person It is only a question of 
aatufying the Election Commusion that there was sufficient ground for excusing 
the delay, and that could be done otherwise than by the personal appearance of 
the petitioner 'None of the objections advanced against the validity of the order 
dated and Julj, 1953, being tenable, the contention that the petition was hablc 
to be dismused under section 85 as presented out of time must be rejected 

There is another ground on which also the contention of the appellant that 
the pctitjon is not maintainable should fail When the election petition came 
■before the Election Tribunal by virtue of the order under section 8$ of the Act, 
the appellant moVed for its dismissal under section 90 (4) on the grounds, firstly 
that It was not presented within the time prescribed b) section 81, and secondly, 
that it was not verified m accordance with section 83 , but the Eleebon Tnbunzd 
declined to do so If it was within the competence of the Election Tnbunal to 
pass such an order, that would itself funu'b a complete answer to the contenbon 
of the appellant that the petition was not mamtainable Mr Knshnaswami 
Ayyangar sought to get over this difficulty by contending that the order of the 
Eleebon Commission sending the pebbon for hearmg by the Eleebon Tnbuual 
under section 86 of the Act was without jurisdiction, because an order under that 
section could be passed only when the petiuon is not liable to be dismissed 
under section 85 as when the requirements of scebon 8i, 63 or 1 17 are complied 
With , but that when those provisions are not complied with, its only power under 
that Act was to dismiss it under section 85 , that, in consequence, the Eleebon 
Tribunal acquired no jurisdiction to hear the peUuon by virtue of that order, and 
that ah the proceedings taken under it culminating m the order now under appeal, 
were a nullity This contention is, in our judgment, wholly untenable The 
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junsdiction to pass an order under section 86 arises “ if the petition is not dismissed 
under section 85 ” That has reference to the factual position whether the peti* 
tion was, in fact, dismissed under section 85 and not to the legal position whether 
It was hable to be dismissed That is the plmn meamng of the words of the sec- 
tion, and that is made plamer by section 90 (4) which provides that, 

‘ Notwithstanding anything contained m section 85 (he Tribunal mcy dismiss an elecUcn peti- 
tion which does not comply with the pronsions of section 81, section 83 or section ii; 

This provision clearly contemplates that petitions which are habld to be dismissed 
for non-compliance with section 81, 83 or 117 might not have been so dismissed, 
and provides that when such petitions come before the Election Tribunal, it is 
a matter of discretion with it to dismiss them or not The power of the Election 
Tribunal to condone delay in presentation or defective verification is thus im- 
affected by the consideration whether that petition was hable to be dismissed by 
the Election Commission under section 85 The effect of an order under section 
90 (4) declining to dismiss the petition on the ground of delay or defective venfi- 
cation IS clearly to condone those defects 

In the mstant case, with reference to the plea of limitation the position 
stands thus The delay was condoned by the Election Commission under the 
proviso to section 85, and by reason of that order, the question is, as already held, 
no longer open to consideration at any later stage Even assuming for the sake- 
of argument that the Election Commission had no jurisdiction to pass an order 
of condonation suo motu, and further accepting the findmg of the Election Commis- 
sion that the order, dated 2nd July, 1952, was so made, and that it was therefore 
a nullity, when the matter came before the Election Tribunal by transfer under 
section 86, it had jurisdiction to pass approprute orders under section 90 (4), and 
Its order declining to dismiss the petition 1$ sufficient to condone the defect 

The position as regards verification is slightly different There is no pro- 
vision corresponding to the proviso to section 85 conferring express power on 
the Election Commission to permit amendment of the venfication Whether it 
has inherent power to permit such amendment, it is not necessary to decide, 
because when It did not, m fact, dismiss the petition under section 85 for not com- 
plying with section 83 and passed an order under section 86 appointing an Election 
Tnbunal for the hearing of the petition, the matter is thereafter governed by 
section 90 (4) of the Act, and it is a matter of discretion iwth the Election Tribunal 
cither to dismiss the petition for defective verification or not In the present case, 
the Election Tribunal directed the verification to be amended on 24th^Tu!,y. ipj>2 
and further declined to dismiss the petition under section 90 (4) for defective veri- 
fication These arc not orders with which this Court will interfere m appeal 
under Article 136 of the Constitution 

The objection to the maintainability of the petition on the ground of delay 
in presentation and of defective verification must therefore be overruled, and this 
appeal dismissed with costs 


Appeal dtsmssed^ 
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SUPREME COtlRT OF INDIA 
(Qnginal Junsdicbon) 

Present — Mehr Chand Mahajan, Chuf Jastue, S R Das, Vivian Bose, 
N H BhACWATI and T L VEVKATARAiLA AYVAR, JJ 
Suraj Klall Mohta and Co PetUwrur* 

V 

A V Visvanatiia Sastn and anoiBcr Rapondmts 

Taxation of Inaiini {Inceit gatxon Comnusnon) Act (^AA ^ <947) SfcfiPU 5 (4 ) — Has become totd eflcr 
tbe coming into force of the Csvltlulian of fat a by reason of ArbtU 14 

\Va*a tttdia be-aia a SovereigQ Republic on s6th January 19^0 the val dity of all laws had 
tu be tested on the touchstone o' the new Constitunon and all lain made before the coming mto force 
of the Constitution have to stand the test for their validiti on the provisions of Part HI of the Consti 

Sub-section (4) of section 5 of the Taxation of Income (ImesDgaoon CoQumsaon) Act fXXX 
o^I947^ offendiasamsttheguarantecofequalprotectioaoribelawsgtienm Article i4of the Consti 
tuUon Both section 34 of the Indian Income-tax Act and sub-section (4) of section ^ of Act 
(KXXof 1947) deal with all persons uho have sinular characteristics and similar properties the 
common charactctistics being that they are persons who have not tml> disc osed their mcome and 
have evaded payment of taxation on income There are subsianoal difierences between the proce* 
dures under secnon 34 of the Income Tax Act and section 5 (4I of Act ('OCX of 1947) and the 
diRerent procedure under the Utter operates to the detruaent of the persons dealt vath 
Aceordmg1> sub section (4) of section 5 and the procedure preserbed by Act of 1947) m so 
far as tt affects the persons proceeded against under (hat sub-section being a piece of discrunmatory 
legulabon offends against the provuions of Arutle 14 of (he Consptuuos and u thus toid and 
unenforceable 

Thequestionas to I'alidiC) of sections (1) of Act (XXX of 1947I or whetheriAnon 6 (3) of 
that Act offends against the prosmons o** Arpeie 20 (3) of tbe Constitunon left open 

Petition under Article 32 of the Comtitubon of India for the enforcement of 
fundamental ngbts 

P R Das and K P Khaitan, Senior Advocates, (B P Maheskaan, Advocate, 
With them), for Pctiboner 

C K Daphtary, Soliator Genera! for India, ((Porai A Alehla and P C CokhaU, 
Advocates, with him), for Respondents 

The Judgment of the Ckmrt was delivered by 

Mdhajan, C J — ^Thc principal question canvassed m this case u whether 
certain sections of the Taxation on Income (Invesbgation Commission) Act, 1947, 
s e , (Act XXX of 1947) have become void from the date of the commencement 
of the Consbtuuon of India by reason of Article 14 of the Constitution 

The petitioner Suraj Mall Mohta &. Co , Ltd is a company registered under 
the Indian Compames Act Suraj Mall Mohta is also the managing director of 
another company Messrs Jute and Gunny Broters, Ltd A reference had been 
made by the Central Government under the provuions of section 5 (i) of the Act 
before 1st September, 1948, of the case of Messrs Jute and Gunny Brokers, Ltd , 
to the Investigation Ckimmission appointed under Act (XXX of 1947) During 
the mvestjgaUon of that case which was numbered 831/30 m the records of the 
Commission, and during the investigation of some other cases similarly referred 
to the Commission, it was said to have been discovered that the petitioner com* 
pany had made secret profits which it had not disclosed and had thus evaded taxation 
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On the 28th August, 1953, a report to this effect was made by the Commission to- 
the Central Government under the proviswns of section 5 (4) of the Act requestmg^ 
that the case of the petitioner along tvith the cases of Suraj Mall Mohta and other 
members of his family may be referred to the Commission for investigation 

On the gth September, 1953, the Central Government referred these cases 
to the Investigation Commission under the provisions of section 5 (4) of the Act 
and these were numbered 831/64-69 on the records of the Commission On 
the 15th of September, 1953, the Commission notj6ed the petitioners that their 
cases had been referred for investigation and they were called upon to fumish. 
certam material, as detailed in Annexure “ B ” of the petition, to the Commission 
On the 12th April, 1954, the present petition under Article 32 of the Consti- 
tution* was filed for the issue of appropriate vmts restrainmg the Commission fiom 
taking any action against the petitioner under the provisions of (Act XXX of 
1947), on the ground that the provisions of sections 5 (i), 5 (4), 6, 7 and 8 of Act 
(XXX of 1947) had become void, being discriminatory m character after the 
coming into force of the Constitution of India 

In order to appreciate the respective contentions raised and canvassed before 
us on behalf of the petitioner company and the State, it is necessary to set out some 
of the relevant provisions of the Act The object of the Act as stated in its Pre- 
amble was to ascertam whether the actual incidence of taxation on mcome in 
recent years had been m accordance with the provisions of law and whether the 
procedure for assessment and recovery of tax was adequate to prevent evauon 
thereof Section 3 authonres the Central Government to constitute a Comiais- 
sion, to be called the Income tax Investigation Commission, its duty being (a) 
to investigate and report to the Central Government on all matters relating to taxa- 
tion on income, with particular reference to the extent to which the existing law 
relating to, and procedure for, the assessment and collection of such taxation is 
adequate to prevent the evasion, thereof, ( 4 ) to investigate m accordance with 
the provisions of this Act any case or pomts in a case referred to it under section 5 
The composition of the Commission is set out in section 4 Section 5 of the Act 
reads as follows — 

5 (1) The Central Govemmect may at any time before the first dav of September, 1948 

refer to the Conumssion for mve'tisatioii and report any case or pomts m a case m which the Central 
Government has pnmafaae reasons for believing that a person has to a substantial extent evaded pay 
meat of taxation on income, together with such material as may be available m support of such belief, 
and may at any time before the first jI%vs>fSfDtembcr. yv^-.qjinlv.tnahriiimmissini'.forilxe.with- 
drawal o*" any case or pouils in a case thus refer r e d 

(a) 

(3) No reference made by the Central Goveinfflent under sub section (i) at any time before- 
the first d3y of September, 1948, shall be oaOed m quesboQ.nor shall the sufficiency of thematenal 
on which such a reference has been made be invest^ted in any manner by any Court 

(4) ‘^scouiseofmvestigationintoanycascorpomtsin acase referred to it under sub- 
section (1) iBe Commission has reason to bdieve— 

(a) that ^me person other than the person whose case u being investigated has evaded pay- 
ment of taxauoiNou mcome, or 

(A) that som^P°ui^ other than those referred to it by Ihe Central Government in respect 
of any case also requA* investigation, it may make a report to the Central Government stating its 
reasons for such belief aV^ on receipt of such report the Central Government shall notwithstanding 
anything contained in 8 uy'**^**°° (i), forthwith refer to the Commission for investigation the case of 
such other person o suert additions! points as may be indicated in that report.” 
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The powers possessed by the Commission white conducting an mvesbgaUon are 
provided for m section 6 which is in these terms 

6 (i) The Comrmsston sliall ha\epower to require any person or banking otothcrcompany 

to prepare and furnish on ot before a speciSeddate written statements of accounts and affam vmfied 
in such manner as may be prescribed by the Gaumssion and if so requ-fcd by the Ckimmjs on abo 
dulv verified by a qualified auditor giving inforiDatioa on such pomts or matters as in the opinion 
of the Comnussion may directly or inditrctl> be uscfiil for or relevant to any case referred to it 
and any person or banking or other company so required shall be bound noti ithstanding anv law 
to the contrary to comply with such reqiurcment 

(2) The Commiss on <b»11 also have power to administer oaths and shall have ad the powers 
of a Civil court tind<^ the Code of Civil Rocednre 1908 for the purposes of taking ev dence on oath 
enforcing the attendance of wimcsses and of pctsons whose cases are being investig a *d c cmpelhag 
the production of documents and issuing cominist ons for the cv-muiat on of v.i'n-^ses 

(3) If m the course of any investigation it appears to the Coamiiss on to be necessary to examine 
anv accounts or documents or to interrogate any person or obtain anv statements from any person 
the Commission may authorise any income tax authontv not below the rank of Income tax Officers 
m that behalf 

(4) The authomed officul shall subject 10 the direction o*" the Commission have the same 
powers as the Commission imder5uh-secpon${i) and (a) and any peiscm having charge or custody 0^ 
accounts or documents required to be examined shall nonvithstasding anything ui any lav to the 
contrary be bound to produce them 

(5) If an> person whose case or the po ots in whose case is or are being mvwijgated by the 
CotBiiLsswo refuses ot fails to attend ifl person m compliance Mth a nonce in that behalf dmv served 
upon iwrn or to gtv e anv evideoee or to answer questions or to produce documents or to prepare and 
furnish statements when ca'led upon to do so the Commission ina> if satisfied that the refusal or 
failure vras wilful close the miesngation of the case and proceed to draw up its report on the ca.e 
or on the points to the best of its judgment and may in its discrenon a^so direct that such sum as it 
may specify m the direction shall be recovered from the person by way of penalty for the refusal or 
failure without prejudice 10 any penalty under the Indian lDC«me>tax Act 1922 

(6) 

l^'l kVhere in the optnioa of the Commission any person or banking or other company is hkelv 
to be in possession of any information or document which may directly or indirectlj be useful for 
or relevant to any case referred to it or any ease likely to be^reported by the Oommusioo to the Central 
Gov emment under the provis-ons of sub-section (4) of secuon 5 the Commission and subject to the 
direction the Commission an autbonzed official mav make enquires m such manner as it or be 
may deem fit and obtain from such person or banking or other companv statements on oath or other 
wise on such points or matters as mav be specified and for the purpose of any ruch cnquirv the Com 
mission and the authomed officia’ shall have all the pov cts conferred on them bv sub-sections (i' 

( > '2 ') (3) and (4I 

^8) All materials gathered b> the Cmnmiss on or the authorised official and materials accom 
panying the reference under sub-section (il of s cuon g mav be brought on record at such stage as 
the Comnuss oa maj think fit 

The procedure to be followed by the Goconussion is contained m section 7 
which provides that subject to the provisions of this Act the Commission shall have 
power to regulate its own procedure and that the powers of the Commission under 
sub sections (i) (2) (3), (7) and (8) of sccUon 6 and sub sections (2) (4) and (6) 
of this secUon 1 e section 7 tpay be exercised by any member thereof authorised 
by the Commission m this behalf Sub section (2) of section 7 provides as follow's 
7 (2) In makmg an inv« Jgauoo jicder claise (i) ijf secuon ^ the Commis' cn shaj act 

m accordance with th pnnc pies of natural jusuc shall follow as far as practicable the pnne pies 
of the Indian Evidence Act 1872 and shall gwcihepeison whose case is bcjjginvesugated areasona 
ble opportunity of rebuttmg any evidence adduced against him and the power of the Comnuss on 
to compel production of documents sh al l not be subject to the limita on imposed by sect on 130* 
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ofthelpdianEvidfnce Act tSja &nd the Cunmmwn shall be deemed to be a cowl and its prpceed* 
mgs legal proceedings for the purposes of sections 5 and 6 of the Bankers’ Books Evidence Act, 1891 " 
Sub-section (3) of section 7 is m these terms — 

7 (3) Any person whose case is being mtestigated by the Commission may be represented 

by a pleader, a registered accountant or an etnp’ovce duly authorised to act on his behalf provided 
that no person shall he entitled to be present or to b« repecsen'ed in the course of an enquiry under 
sub-secoons (3) and /j) of section 6 

The result of these provisions is that when the CommissioO is collecting the materials 
from different sources against the assessee he is not entitled to be present at those 
stages and take part m the enquiry, but after the material is ready and is placed 
on the record then he can be present and has to be given a reasonable opportunity 
of rebutting any evidence that may have been collected against him Sub-section 
(4) of section 7 which came m for considerable cnbcism provides as follows — 

7 (4) '*‘0 person shall be entitled to tupect, call Cor, or obtain cop e* of, any documents, 

Statement or papers or materials furnished to, obtained by or produced before, the Commission or 
any authorized official m an\ proceedings under this Act but the Commission and after the Com- 
tmssion has ceased to «isi such authoniv as the Central Gotemroent may m this behalf appomt, 
may m lu discretion allow such inspecuoo and fumslt such copies to any person 

Frovided that for the purpose ef enabling the person whose case or pomis m whose case ts or 
are being investigated to rebut any evidence brought on the record against him, he shall on apphea 
tioa made in this behalf and on payment of sucb fees as may be prescribed bv Rules made under 
this Act be furauhed with certified copies of documents statements papers and matenals brought 
on the Kcord by the Gommus on ” 

Sub section (5) of section 7 is in these tetins 

7 (S) Save in cases in which the Commission may exercise its powers tmder section iQj 
and Chapter XXXV of the Code of Cnnunal Procedure, 1698, 

(d) no suit, prosecuuon or other legal proceeding shall be instituted agamst any person u 
^y civil or cnnunal court for any evidence given or produced by him w any proceedings before 
the Commusson, and 

(^) no evidence so given or produced shall be admissible yi evidence against sucb person in 
any suit, prosecution or other proceeduig before such Court, 
except with the previous sanction of the Central Government.'* 

Tbe last section that came in for objection is section 8 which is in these terms . 

8 (i) Save as otberwue provided in this Act the matenals brought cm record shall be const 
dered by all the three members of the Commissioo sittmg together and the report of the Commission 
shall be in accordance with the opinion of the majonty 

(a) After coosidenng the report. She Central Govemmoit shall by order in wnung direct that 
such proceedings as it thinks fit under the Indian locome tax Act^ 11^22,, the Excess Profits Ta*.Act., 
1940 or any other law,shallbe taken against theperson to whose case the report relates m respect of the 
income of any penod commencing after the 31st day of December, 1938 , and upon such a direction 
being given, such proceedings may be takes and fwmpleted under the appropriate law notwithstand 
mg the restncUoDs contained in section 34 tJ the lodian Icicome-iax Act, 1922 or section 15 of the 
Excess Rufits Tax Act, 1940, or any other law and notwithstanding any lapse of time or any decision 
to a different effect given ta the case by any Income tax authonty or Income tax Appellate Tribunal 

( 3 ^ 

(4) In all assessment or reassessment proceeduigs taken in pursuance of a direction under 
sub-secuon (2), the findmgs recorded by the Commxsion on the case or on the points referred to it 
shall subject to the provisions of lub-sectioas (5) and ( 6 „ b~ final but no proceedings taken m pur- 
suance of such dtfecuon shall be a bar to Ibe initiation of proceed ngs under secuon 34 of the Indian 
Income tax Act, 1922 

(5) In respect of any order made u» the course of proceedings taken m pursuance ofa direc- 

<ion issued under sub-secuon (aj the proviswn* of sections 30, 31, 33 and 33 A of the Indian Incorne- 
Xax Act, igaa corresponding provnoos of the Excess Proliu Tax Act, 1940, shall not apply 
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•so far as matters dedared finaj by sub-settK.a ^4^ arc concer o ed , but tie per^a coaccrced roay, 
•withur 60 days of the date upon « hicb-he ts se r ved with a of such order, by appLcauoa ui the 

ptesenbed form accompaaied by a feeofRs too require the appropnatc Commissioner cfinccme-tas 
to refer to the High Court any question of law arising out of such order, and thereupon the p rottaoM 
of sections 66 and 66-\ of the Tndian Income-taa Act, 1902 shall as far as ina> be appij with the 
modificauoa that the reference shall be heard by a Bench of not less than tliree Judges of the High 
Court- 

( 6 ) 

(7) Xotwithstandmg anything to the contrary contained m this Act or m any other law for 
the tune bemg m force, any evidence in the ease admitted before the Comnusnon o*- an authenzed 
official shall be admissible in eMdene* in any proceedings directed to be taken under sub-secuon {'») ” 
It waA not and could not be denied that the powers t-ested m the Conmus* 
Sion and the procedure prescribed by the tmpt^ned Act is more comprehensive and 
•drastic than those contained in the Indian Income tax Act At the tune tvhen the 
impugned statute t\as pas'ed there could possibly be taken no exception to its con- 
tents on the ground of consututicnahtv of us pronstont, and the powers conferred 
•on the Ckimmission and the procedure it was authonzed to follow were i\ell wnthm 
the ambit of the legulatii'c power of the Central Legislature The impugned 
statute admittedly w-as good laiv Ull the conung into force of the Constituuon 

^^■hen India became a sotercign democratic Republic on 26tii Januan, ig^o, 
the t'aliditt of all laws had to be tested on the touchstone of the new Constitution 
and all laws made before the coming into force the Constitution hate to stand 
the test for their %-ahdjt\ on the p-ottsions of Part II! of the Constimtion 

The poults that require consideraboD m the case are whether the provisions 
«f section 5 (1), sections 5 (4), 6, yandSor any parts thereofeontratene the guarantee 
■of equal protection of the law's and of the equabey before the law, or tvhether tEe 
impugned provtsions of the Act are based on a I'alid classification which is rational 
m Slew of the objects of the Act A further pomt is whether seclwn 6 (3) of the 
Act offends against Anicle 20 (3) of the Constitution 

Mr P R, Das for the pcutioner attacked the provisions of section $ (i) of the 
Act on a two-fold ground (i) That the section was not based on an^ v-abd classifi- 
cation, the word “substantial ’ bong \3guc and uncertam and ha\-mg no fixed 
meaning, could furnish no basis for any classification at all, (2) That the Central 
Government was entitled by the provisions of the section to discnnanate betsvecn 
one person and another in the same class and it was authorized to pick and choose 
the cases ofpersons who fell within the group of those who had substantially e\-aded 
‘CDcUtruu •usft. ofi onn, ’jjuriun 'ro'hr-'vajnimrssrou 

and 'how faN-ountism to another person by not sending his case to th* Comnus'ion 
though both of these persons be wnthin the group of those who base esaded the 
payment of tax to a substantial extent 

As regards sub-wcUon (4) of section 5 the learned counsel contended tlut 
this 'ecUon had no independent existence and was bound to fall with sub-'ection 
(i) of section 5, if his contention regarding the ini-ahdity of that section pimmled. 
In the alteniaU\-e, he contended that assuming that sub-secUon (1) was suhd esen 
then sub-section (4) had to be declared void because it ga%-e arbitrary power to the 
Commission to pick and choose and secondly because the clause was highly dis- 
cnimnatory m character inasmuch as an evasion, whether substantial or insubstan- 
tial, came within its ambit as well as withm the ambit of section 34 of the Indian 
Income-tax Act 
R-80 
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The learned Solicitor General combated sdl these ai^iiments and contended 
that the Act was based on a broad and rational classification, that it only dealt widi 
a group of persons who had evaded inanae^tax from the beginning of the war, ist Jan- 
vaiy, 1939, to the penod ending with 1st September, 1948, as a consequence of War 
controls resulting in black marketing activities and huge profits In other words,. 
It was said that the Act only dealt with that group of persons who came withm the 
class of war profiteers This was a class by itself and needed special treatment 
and therefore the law did not offend gainst the equal protection of the laws clause 
of the Constitution It was suggested that persons coming under sub section (4) 
of section 5 also belonged to the same class and therefore on the same grounds that 
section also could not be declared void It Was further said that there was no subs* 
stantial difference in the procedure prescnbed under section 34 of the Indian Income 
tax Act and the impugned Act and that in any case the procedure prescribed by 
the Act was a good substitute for that prescribed by the Indian Income tax Act 

In our judgment, it is not necessary m this case to deal with all the conten- 
tions raised by Mr P R Das and combated by the learned Solicitor-General 
It ivdl be sufGcient for the decision of this case to examine the respective conten- 
tions raised about the validity of sub section {4) of section 5 of the Act because 
the case of the petitioner was referred to the Commission under the provisions of 
this section and was not referred to the Commission by the Central Government 
under the provisions of section 5 (i) and that being so, an enquiry 
into the vali^ty of that section is really outside the scope of the present case On 
the assumption therefore that section 5 (1) of the Act is based on a vahd classifica- 
tion and deals with a group of persons who came within the class of war profiteers 
which required speaal treatment and that the classification is rational and that 
reasonable grounds existed for making distmcuon between those who fell withm 
that class and others who did not come within it, but without m any way deciding, 
or even expressing any opinion on that question, we proceed to examine the 
quesuon whether sub section {4) of section 5 under which proceedings had been 
imtiated against the petitioner offends against the guarantee of equal protection 
of the laws given m Article 14 of the Constitution 

The first question that requires consideration is whether sub section (4) of 
section 5 deals with the same class of persons as are said to have been grouped to- 
gether in sub secUon ( i) of section 5, as persons who to a substantial extent evaded 
payment of taxation on income in other words, does sub section (4) of secuon 5 
confer on the Commission the power merely to add to the number of persons mcluded 
m section 5 (i) by the Central GosTrnment or does it confer larger power on the 
Commission On the phraseology employed in the sub section it is difficult to 
read therein the limitations contamed m sub section (i) of section 5 as contended 
for by the learned Solicitor-General Sub section (4) which has been set out aboir 
in clear and unambiguous terms provided that where the Commission “has reason 
to believe that some person other than the person whose case is being mvesligated 
has evaded payment of taxation on income, it may make a report to 

the Central Government” It does not repeat the phraseology used in section 5 (i) 
that some person other than the person whose case is being investigated have to a 
substantial extent tiaded payment of taxation m ineome” On no principle of construction of 
statutes can the words to a ‘ substantial extent be read m sub clause (a) of secuon 
5 (4) On a plaui reading of the secUon it is clear that the sub section is not limited 
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only to persons who made extraordinary profits and to a substantial extent evaded 
payment of taxation on income, but applies to all persons who may have evaded 
payment of taxation on income, irrespective of whether the evaded profits are sub- 
stantial or insubstantial In other respects also the phraseology of the section is 
different from that employed m sub section (i) of section 5 Sub-section (1) of 
section 5 provided that where the Central Government ‘ has pnmafaae reasons for 
behevmg that a person has to a substantial extent evaded payment of taxation on 
mcome ”, while clause (0) of section 5 (4) says that if the Commission ‘ has reason 
to believe that some person other than the person whose case is being investigated 
has evaded payment of taxation on income” The pnma facte belief of the Central 
Government is substituted by the expression “The Commission has reason to 
believe” The scope of the section is thus different &om the scope of section 5 (1) 
of the Act, both in its extent and range It is not necessarily bmited to profits 
made within any particular period and brings within its range all persons, 
whether traders, businessmen, professional people, whoever they may be, who 
may have at any time evaded payment of taxation on income for whatever cause 

That being the true scope or construction of sub-section (4), it obviously deals 
with the same class of persons who fall within the ambit of section 34 of the Indian 
Income-tax Act and are dealt with in sub section (1) of that section and whose 
income can be caught by proceeding under that section Assessees who have failed 
to disclose fully and truly all material (acts necessary for the assessment under section 
34 can be equated with persons who are discovered in the course of the investiga- 
tion conducted under section 5 (1) to have evaded payment of income tax on their 
incomes The result is that some of these persons can be dealt with under the 
provisions of Act XXX of 1947, at the choice of the Comnussion though they could 
also be proceeded with under the provisions of section 34 of the Indian Income tax 
Act It IS not possible to hold that all such persons who evade payment of income- 
tax and do not truly disclose all particulars or material facts necessary for their 
assessment and against whom a report is made under sub section (4) of section 5 
of the impugned Act by themselves form a class distinct from those who evade pay 
ment of income tax and come within the ambit of section 34 of the Indian Income 
tax Act It 18 well settled that m its application to legal proceedmgs Article 14 
assures to everyone the same rules of evidence and modes of procedure, m other 
words, the same rule must exist for all m similar mrcmnstances It is also well 
settled that this prmciple does not mean that every law must have umversal apphea- 
tion for all persons who are not by nature, attainment or circumstance, in the same 
position The State can by classification determme who should be regarded as 
a class for purposes of legislation and in relation to a law enacted on a particular 
subject, but Ae classification permissible must be based on some real and 
substantial distinction bearing a just and reasonable relation to the objects sought 
to be attained and carmot be made arbitranly and without any substantial basis 
Classification means segregation m classes which have a systematic relation, usually 
found m common properties and characteristics There is nothing uncommon 
either m properties or m charactenslics between persons who are discovered as 
evaders of income tax during an mvestigation conducted under secUon 5 (i) and 
those -who are discovered by the Income tax Officer to have evaded payment of 
income-tax Both these kinds of persons have common properties and have com- 
mon characterutics and therefore require equal treatment 4Ve thus hold that 
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both section 34 of the Indian Income tax Act and sub section (4) of section 5 of the 
impugned Act deal mtb all persons vfho have similar characteristics and similar 
properties, the common characteristics bemg that they are persons who have not 
truly disclosed their income and have evaded payment of taxation on income 
The next question that requires determination is ■whether the procedure pres 
cnbed by Act XXX of 1947 for discovering the concealed profits of those tvho have 
evaded payment of taxation on their income is substantially different and prejudi 
cial to the assessees than the procedure presenbed m the Indian Income tax Act 
by section 34 The learned Solicitor General contended that the procedure pres 
cnbed by the impugned Act was a feir and good substitute for the procedure pres 
cnbed by the Indian Income tax Act and that there was really no substantial differ 
ence between the two procedures He urged that justice could be fully done to 
those persons by foUowing the new procedure and as a matter of fact, it would be 
more truly done by following the procedure under the impugned Act than follow 
mg the procedure under the Indian Income tax Act This argument, m our 
opinion, begs the question to be deaded in all such cases It is clear that if persons 
dealt vnth by the impugned Act are deprived of the substantial and valuable 
pnvileges which they would otherwise have if they were dealt with under the Indian 
Income tax Act in that situation it is no defence to say that the discnmuiatory 
procedure also advances the course of jusuce The matter has to be judged from 
the pomt of vle^v of the ordmary reasonable man and not from the point of view of 
the Government The ordmary reasonable man would say, when the stakes are 
heavy and senous charge of ei’asion of income tax arc made against him, why one 
person similarly placed *hould haw the advantage substantially of the procedure 
prescribed by the Indian Income tax Act, while another person similarly situated 
be deprived of it It is from this aspect that the appbcauon of Article 14 to the 
facts of this case has to be considered 

The next question for consideraUon 1$ whether the procedure prescribed by 
the impugned Act m regard to persons similarly situate with those nho are proceeded 
with under section 34, is substantially different than under the Act, and operates 
to the prejudice of those persons So far as we can see these assessees have been 
given discninmatory treatment even from those whose cases arc referred to under 
section 5 (i) of the Act to the Comimssion inasmuch as in the case of persons whose 
cases are referred to imder section 5 (i) of the Act it is the pnmafane beUcf of the 
Government that enables the reference to be made to the Commission and the 
Commission has after mvcstigation to form an opinion , while m the case of 
persons commg withm the asibit of sub section {4) of section 5 the Commission 
Itself finds and gathers reason to believe that these persons have evaded income tax 
and on its report the Government u bound to refer their cases to the same 
Commission who has already arrived at the pnmafacxt conclusion that they have 
evaded pa>Tnent of income-tax The mvcstigator and the judge m this situation 
are rolled unto one That is not so in cases commg under section 5(1) Apart 
from this ci^umstance, there are substantial differences between the two procedures, 
inter cha, m''lhe followmg matters — 

I Undei\the provisions of section 8 of the impugned Act, the findings of 
fact given by thX Commission as to factum and extent of the evasion arc final and 
conclusive and thi^ the persons against whom proceedings are taken under section 
5 (4) arc depnvci^of the nghls of appedi, "second appeal and revision conferred 



19541 SURAJ MALL MOHTA & CO 0 VISVAHATHA SASTRI {Mohajan, C J) 619 

by sections 31, 32 and 33 of the Indian Income-tax Act on assessees whose cases 
are dealt with under the procedure of section 34 of the Indian Income-tax Act 
A person who has evaded payment of income-tax and is proceeded with under 
section 34 and is held to have escaped income tax has a right of appeal to the Appel- 
late Assistant Commissioner of Income-tax and can challenge all the findmgs of 
fact given by the Income-tax OfScer If he does not get rehef from the Appellate 
Assistant Commissioner he is entitled to go before the Appellate Tnbunal under 
section 33 andean challenge all thefindu^ of feet given by the Income tax OEhcer 
On the other hand, a person dealt with under section 5 (4) of the impugned Act 
has no such right The learned Solicitor-General contended that the constitution 
of the Commission was such that it was a good substitute for the rights of appeal, 
second appeal and revision conferred by the Income-tax Act inasmuch as the Com- 
mission IS comprised of a High Court Judge and two other responsible persons and 
these sittmg together were as good a tnbunal as the totahty of persons compn- 
smg the Income-tax Officer, Appellate Assistant Commissioner and the Appellate 
Tnbunal In our opinion, the constitution of the Commission b> itself cannot be 
held to be a sufficient safeguard and a good substitute for the rights of appeal and 
second appeal and revision gi\en by the Indian Income tax Act and there can 
thus be no doubt that the procedure prescribed by the impugned Act depnves a 
person who is dealt wth under that Act of these valuable rights of appeal, second 
appeal and revision to challenge questions of fact decided b> the judge of first 
instance There is thus a material and substantial difference between the two 
procedures, one prescribed by the impugned Act and the other presenbed fay the 
Indian Income-tax Act 

2 \Vhen an assessment on escaped or evaded income is made under the 
provisions of section 34 of the Indian Income-tax Act all the provisions for arriving 
at the assessment provided imdcr section 23 (3) come into operation and the assess- 
ment has to be made on all relevant matenaU and on evidence and the assessee 
ordinarily has the fullest right to inspect the record and all documents and materials 
that are to be used against him Under the provisions of section 37 of the Indian 
Income-tax Act the proceedings before the Income tax Officer are judicial proceed- 
ings and all the incidents of such judicial proceedmgs have to be observed before 
the result is amved at In other words, the assessee would have 1 right to inspect 
the record and all relevant documents before he is called i pon to lead evidence 
m rebuttal This right has not been taken away bv any express provisions of the 
Income-tax Act but the impugned Act contains a mandate in sub section {4) of 
section 7 to the effect that ‘ no person sfa2Jl be entitled to inspect, call for, or obtam 
copies of, any documents, statement or papers or materials furni'hed to, obtained 
by or produced before the Commission or any authorized official m an\ proceed- 
ings under this Act” There is a proviso to sub section {4) which sajs that for the 
purpose of enabling the p-rson whose case or points in whose case is or are being 
investigated to rebut an> evidence brought on the record agamst him, he shall, 
on application made m this behalf and on pajment of such fees as may be pres, 
cnbed by rules be furnished with certified copies of documents, statements, papers 
and materials brought on the record by the Commission This httic mercy shown 
to the person whose case is being mvestigated by the Commission is no substitute 
for the fullest right of inspection which under ordmarv law and the Code of Civil 
Procedure and m a judicial proceeding a person would have in order to meet the 
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fa<!p made against him He is cntit^ only to get copies of that portion of the 
materials which is brought on the record and which is going to be used against him 
and it is clear that portions of the material which are m his favour and which have 
not been brought on the record may not be available to him at all He is not even 
entitled to see all the books of account which may have been impounded under 
the Act and taken possession of by the Commission It may well happen that 
there are entnes m those books which contain the rebuttal evidence, but the assessee 
IS not entitled to have their copies The assessee is not even entitled to see his own 
books which are m the possession of the Commission and take copies of those entries 
which are favourable to him and whudi would completely demohsh the case made 
against the assessee by the Commission The procedure thus presenbed in this matter 
by the impugned Act is substantially prejudicial to the assessee than the procedure 
prescribed under the Indian Income tax Act It was not disputed by the learned 
Sohcitor General that the procedure presenbed by the impugned Act m sections 6 
and 7 was more drastic than the procedure prescribed in sections 37 and 38 of the 
Indian Income tax Act Agam, so lar as the procedure for reference tmder sub 
secUon (4) ofsection 5 is concerned, it is also to a certam extent prejudicial to the 
assessee There is no doubt that there is in this matter in the first stages some 
sumlanty m the procedure to be followed for catching evaded income both under 
section 34 of the Indian Income tax Act and under the provisions of sub section (4) 
of section 5 of the impugned Act, but the overall picture is that though under the 
Indian Income tax Act the same officer who first arrives at a tentative conclusion 
hears and decides the case, hu decision is not final but is subject to appeal, while 
under the provisions of sub section (4) of section 5 the decision of the Commission 
tentatively arrived at m the absence of the assessee becomes final when taken in hu 
presence and that makes all the difference between the two procedures If there 
was a provision for reviewing the conclusions of the Invesugation Commisnon when 
acting both as investigators and judges, there might not have been such substantial 
discnmination m the two procedures as would bnng the case within Article 14 , 
but as pomted out above, there is no provision of that kind in the impugned Act 
It may also be pomted out that under the provisions of section 34 investigation 
into escaped mcome or evaded income is limited to a maximum penod of eight 
^•ears while under the provisions of sub section (4) of section 5 it is not limited to 
any period and this certainly operates to the detriment of those dealt with under 
sub section (4) of section 5 of the impugned Act and those dealt with under section 
34 of the Indian Income tax Act 

xfi'sei; 

tion 5 and the procedure prescribed by the impugned Act m so far as it affects the 
persons proceeded against under that sub section being a piece of discriminatory 
Icgulation offends agamst the provisions of Article 14 of tte Constitution and is 
thus void and unenforceable In reaching this decision we refram from expressmg 
any opinion, as above pointed out, on the validity ofsection 5 (i) of the Act or on 
the question whether secuon 6 (5) of the impugned Act offends against the provi 
sions of Article 20 sub-clause (3) of the ConsUtuUon We accordingly dncct that 
an appropriate wnt be issued against the Investigation Commission prohibitmg 
It from taking any proceedings under the provisions of the impugned Act agamst 
the petmoner The peuiioner will have his costs of these proceedings 

Pilltlton allowed 
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Present — Mehr Chand Mahajak, Chuf JxuUet, S. R. Das, Ghulam 
Hasan, N H Bhagwati and B. Jagannadhadas, JJ. 

The State of Madras Appellanl'^ 

C G Menon and Another Respondents 

Union of India Intervener 

FugiUee Ofenders Act (1881) (44 am! 45 Vtt Ch 69), Secheas 12 end 14 — En/oreeahhtji in India ejier 
the independence ef India 

After the achieverneni of uid^»eDdeiice and the comu^ into force of the new Constitution by 
no stretch of imagination could India be desenbed as a British Possession and it could not be grouped 
ijy an Order*in Council amongst those possessions Trulv speaking, it became a foreign territory 
so far as other British Possessions are concerned and the extradi ion of persons talung asylum m India 
having committed offences in British Possessions, could only be dealt with by an arrangement be« 
tween the Sovereign Democratic Republic of India and the Bntuh Government and given effect 
to by appropriate legislation The Union Parliament has not so far enacted any law on the subject 
and no arrangement has been arrived at between «he two Governments The Indian Extradition 
Act, 1903, has been adapted but the Fugitive Offiendeis Act, i88t, which was an Act of the Bnosh 
Parliament has been left severely alone The provisions of that Act could only be made applicable to 
Indu by uieorporaiing them with appropnatc changes into an Act of the Indian Parliament and by 
■enacting an Indian Fugitive Offenders Act In the absence of any legislation on those lines, it is 
■difficult to hold that section is or section 14 of the Fugitive Offenders Act (i88t) has force m India 
by reason of the provisions of Article 372 of the ConsutuQoo The whole basis of the applicability 
of Part II of the Fugitive Offenden Act has gone, India u no longer a Bnusb Possession and no Order. 
1n.CounciI can be made to gro<ip it with other Bntish Possessions Those of the countnei which still 
form pan ofBntuh Possessions and which along with British India were put into a group may legitj. 
mately decline to reciprocate with India in the matter^f nirteoder of fugitive offenden on the ground 
that notwithstandmg Article 27a of our Coostitutioo India was no longer a finOsb Fosseation and 
therefore the Fugitive Offenders Act, t88t, did not applv to India and they were not bound in the 
absence of a new treaty to surrender their nationals who may have committed extraditable offences 
in the tenitones of India 

(*953) 2 MLJ 61, affirmed 

Appeal under Article 132 (1) gf the Constitution of India from the Judgment 
and Order dated the 20th February, 1953 High Court of Judicature at 

Madrasi in Cnmuial Revision Case No 1034 of 1953 (Cmninal Reference No 51 

of 1953) 

C K Daphtaiy, SoUcitor-Gencral for India, f'' X T Chan, Advocate-General 

hlailras, 4. ifjihta. aarf. ff Q GnthalK, Mvih. Cm 

Appellant. 

Af Jf Nambt^ar, Senior Advocate [S Subramemian, Advocate, with him,) for 
Respondents 

C K Dapklary, Solicitor-General for India {Poms A Mehta and P G 
Cokkale, Advocates, with him, for Intervener 

The Judgment of the Court was delivered by 

Mahajan, C J — This is an aj^fieal on a certificate imder Article 132 (i) of 
•the ConsUtution against the judpnent of the High Court of Judicature at 


• Crl Appeal No 33 of 1933 

I (1953) 


M 1 .J 61 A IJt 1953 Klad 729 


igih May, 1954. 




622 


THE SUPREME COURT JOURNAL. 


UVoL. xvn 

Madras dated the Qoth Febnxary, 1953, holding that secuon 14 of the Fugitive^ 
Offenders Act, i88t, is \oid as it offends against the proMsions of the Constitu- 
tion being discriminatory in its effect 

The respondents, husband and tvife, tiere apprehended and produced before 
the Chief Presidency Magistrate, Egmore, Madras, pursuant to warrants of arrest 
issued under the prowsions of the Fugitive Offenders Act, 1881 hir Menon is a 
barrister at lasv, and was practising as an advocate and solicitor in the Colony of 
Smgapore Mrs Menon is an advocate of the Madras High Court and was until 
recently a member of the Legislative Council of the Colony of Singapore Both 
of them came to India some time after July, 1952 On the Q2nd August, 1952, the 
Government of Madras forwarded to the Chief Presidency Magistrate, Madras, 
copies of communications that passed between the Government of India and the 
Colonial Secretary of Singapore requesting the assistance of the Government of 
India to arrest and return to the Colony of Singapore the Menons under warrants 
issued by the Third Police Magistrate of Singapore Mr Menon was charged 
on several counts of havnng conumlted criminal breach of trust and Mrs Menon 
was charged with the abetment of these offences 

The Menons when produced before the Presidency hlagistrate, questioned 
the vahdity of their arrest They pleaded their innocence and contended that 
being citizens of India, they could not be surrendered as the v^a^rants related to 
matters of a civil nature and had been given the colour of crunmal offences merely 
for the purpose of harassmg them out of pohucal animosity and with a view to preju- 
dice the Court agamsc them and were usued ui bad faith It was further urged 
that the provisions of the Fugitive Offenders Act under which action was sought 
to be uken against them were repugnant to the Constitution of India and were 
void and unenforceable 

The Presidency Magistrate expressed the view that by retaining the Indian 
Extradiuon Act, 1903, and with it Chapter IV, the President of India may havn 
intended to give effect to the Fugitive Offenders Act, i88i, but by the ormssion 
to adapt or modif) it suitably it had become impossible to give effect to that m- 
tention, the provisions of the Act as they are, being inconsistent with and repugnant 
to the sovereign status of the Indian Republic In view, however, of the provisions 
of section 432, Criminal Procedure Code, as amended by Act XXIV of 1951, 
he referred to the decision of the High Court the following questions of law — 
(1) Whether the Fugitive OiTendeis Act, 1881, apphes to India after 26ih January, 1950 
when India became a Sovereign DemoctaUc Republic , and 

(s) Whether even if it applied it or any of its provisions particularly Part II thereof, u 
repugnant to the Constitution of India and is therefore void and or laoperauve 

The High Court held that section 14 of the Fugitive Offenders Act was m- 
consistent with the fundamental right of equal protection of the laws guaranteed 
by Article 14 of the Constitution and was void to that extent and imcnforceable 
against the petitioner The second question referred having thus been answered 
m favour of the respondents, it vvas not thought necessary to return any answer 
to the first question As above stated, a certificate under Article 132 (i) of the 
Constitution for leave to appeal to the Supreme Court against this decision was 
granted to the Stat^of Madras The Union of India was allowed to mtervene at 
their request \ 
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The learned Soliator General who argued the case on behalf of the Inter- 
\ener as well as on behalf of the State ofhladras conceded that the Fugitive Offen- 
ders Act, i88i, was not adapted by any specific order of the President and that 
the Parliament m India had not enacted any legislation on its lines He however, 
contended that the omission to adapt the impugned Act m no wa) affected the ques- 
tion whether it was in force as the law m the territory of India after the commence 
meat of the Constitution Rehance was placed on Article 372 (i) of the Constitu- 
tion which IS in these terms 

Notmtiutanding the repeal by this Constituuoii of the cnacOnents referred to vn Article 395 
but subject to the other provisions of this Constitutioii all the U v w force in the temtoty of India 
inunediately before the commencement of this Gonstitutioa shall continue in force therein until 
altered or repealed or amended by a competent Legislature or other competent authority 
And It was said that the impugned Act was the law tn force m the territory of India 
immediately before the commencement of the Constitution and continued m force 
under the provisions of this Article after its commencement It was also said that 
the adaptations made in the Indian Extradition Act 1903 by implication kept alive 
the Fugitive Offenders Act 1881, and its different provisions 

In order to decide whether Part II of the Fugitive Offenders Act 1881, com- 
pnsmg sections 12 and 14 under the provuions of which the Mcnons are under 
arrest, have force after the coming into force of the Constitution it is necessary to 
appreciate the relevant provisions of the Act The Fugitive Offenders Act i88i^ 
as enacted bv the Bnti h Parliament is sub divided into four parts and is compnsed 
offorly-one sections Part I of the Act concerns itselfwith offences mentioned in sec- 
tion 9 Section 5 of this Part provided that a fugitive when apprehended *hall be 
brought before a magistrate who shall hear the case in the same manner and hav e the 
same jurisdiction and powers as near as may be asiflhefugitivewaschargedwithan 
offence committed within tos jurisdiction and that if the endorsed warrant for the 
apprehension of the fugitive is dul> authenticated and such evidence is produced 
as according to the law ordinarily administered by the magistrate raises a slrong 
or jiniable prisumphon {Mt tfe /u|iiire commilUrf tfi* choice mentioned in the warrant 
and that the offence is one to which this part of this Act applies the magistrate 
'hall commit the fugitive to prison to await his return and 'hall forthwith send a 
certificate of the committal and such report of ihc case as he may think fit if m the 
United Kingdom to a Secretary of State, and if in a British possession to the Governor 
of that possession Section 12 which is the Erst section in Part II of the Act is m 
these terms 

This part of tias Act shall apply only to those grmips «/ posstsiions to which by reason of 
their contiguity or otherwise it may seem expedient to Her Ma esty to apply ihc same 

It shall be lav,-ful for Her Majesty from bine to Ume by Order in Cfunnl to direct that this part 
of this Act shall app!^ to the group of Bntish posses tov smnt ened in lie Order and by the same or any sub- 
sequent Order to except certain offences from the appl cation of this part of this Act, and to limit 
the appheabon of this part of this Act by such conditions escepbons and qualificabocs as may be 
deemed expedient y 

Section 14 vthich is dirtctlv m point so far as the respondents are concerned provides 
as follows 

The magistraie before whom a peison so apptehended is breught if he is sati-fied that the 
warrant is duly auihenucated as d reeled by this Act and was issued by a person hanng lawful aulho- 
nty to issue the same and is satisfied on oath that the prisoner is the person named or otherwise des- 
cribed m the warrant may order such prisoner to be returned to the Bnmh possess on in which the 
warr a nt was issued and for that purpose to be ddn-ered into die custody of the person to whem 
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the warrant is addressed, or any or more tf diein, and to be held in custody and conveyed by sea 
or otherwise into the Entisb possession in vdudi the warrant was issued, there to be dealt with accord- 
ing to law as if he had been there apprehended Such order for return may be made by warrant 
under the hand of the magistrate making it, and may be executed according to the tenor thereof “ 

A comparison betiieen the provisions of Part I and Part 11 of the Act makes it 
clear that -with regard to offences relating to which Part I has appbcation a fugitite 
•when apprehended could not be comimtted to pnson and surrendered unless the 
magistrate was satisfied that on the evidence produced before him there was a 
strong or probable case against hun, while m regard to a fugitive governed by Par' 
II of the Act It svas not necessary to amvc at such a finding before surrendering 
him There is thus a substantial and material difference m the procedure of 
surrendering fugitne offenders prescribed by the two Parts of the Act 

The scheme of the Fugitive Offenders Act is that it classifies fugitive offenders 
in different categones and then presenbes a procedure for deaUng with each class 
Regarding persons committing offences m the United Kingdom and British Domini- 
ons and foreign countries in which the Grown exercises foreign jurisdiction, the 
procedure prescribed by Part I of the Act has to be followed before surrendering 
them and unless a primafocxe case is estabhshed against them they cannot be ex- 
tradited Extradition with foreign States is, except in exceptional cases, governed 
by treaties or arrangements made tnur se Extradition of offenders between the United 
Kingdom and the Native States m India is governed by the Indian Extradition Act 
Under the provisions of that Act no person apprehended could be surrendered unless 
a pnmafant case was made out against him Extraditions inter se between British 
possessions, however, were dealt with differently by the Act They were grouped 
together according to their contiguity, etc , by an Order in-CounciI and treated as 
one territory and this grouping was subject to alterations and modifications by an 
Order in Council and conditions of extradition could also be prescribed by such an 
Older 

An Ordcr-in-Counal, dated the and January, 1918, grouped together the follow* 
mg British possessions and Protected States with British India for the purposes of 
Part 11 of the Act — Ceylon, Hongkong, the Straits Settlements, the Federated 
Malay States, Johore, Kedah and Perils, Kelantan, Trengannu, Brunei, North 
Borneo and Sarawak The Order is m these terms 

‘ tVhereas by an order of Her Majesty Queen Victoria in Council beanng date the 12th day 
of December, 18B5, it was ordered that Part 11 of the Fugitive OiTenders Act, 1881, should apply 

10 the group of British PossisfMs therein rtenttened, that u to say. Her Majesty’s East Indian Temlones 
Ceylon and the Straits Settlements , 

And hvtereas by the Straits Settlements and Protected States Fugitive Offenders Order m Council, 
1916 amended by the Straits SettlemenSandProtectedSutesFugitive Offenders Order in Council, 
•917, It IS ordered itat the Fugitive Offenders Act, 1881, shall apply as if the Protected States named 
in the schedule to the first menUoned order were Bntuh Possessions , 

And IVbcreas by reason of ihnr contigm^ er tht freqatnt tnter<orrmame3lu>n between them it seems cx 
pedient to His Majety and conducive to the better administrauoti of justice tberem to apply Part 

11 of the Fugitive Offenders Act, i83i, to the abovenaroed British Possessions and PraucUd Stales and 
such application has been requested bj the dialers af the tai4 SUstes , 

Now therefore, Hu Majesty, by virtue of the powers m thu behalf by the Fugiuve Offenders 
Act, i&Si and 1915 and oihervnse in Hu Majesty vested ts pleased, by and with the advice of His 
Pnvy Council, to order, and it u henby ordered, as follows — 

On and after the first day of February, 1918, the berembefore recited Order in Council of the 
lath day of December, i8a5 shall be revoked, widkont prejudice to anything lawfully done there- 
under or to any proceedings comiaenced before the said date, and Part II of the Fugitive OffcodefS 
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Act, 1881, sliall apply to the group ef BrxtiA Pesseuum end PreUcUd Stntet kitnatdtr menttmed, that u 
to say, British I&dia, CeyloD, HongVoag, Straits Setdemcjits, the Federated Malay States, Johore, 
Kedah aad Perlis,Kelaiitan,Trenganiiu,Brufie], North Borneo and Sarawak. ’ 

By another Order in Council, dated the agdi July^ I 937 , Burma which ceased to 
he part of British India was also included m die group of British Possessions and 
Protected States mentioned m the earher Order m Council 

It is p lain from the above provisions of the Act as well as from the Order in 
Council that British Possessions which were contiguous to one another and bet- 
ween whom there was frequent mter-communication %% ere treated for purposes of the 
Fugitive Offenders Act as one mtegrated territory and a summary procedure was 
adopted for the purpose of extraditing persons who had committed offences m these 
mtegrated temtones As the laws prevailing m those possessions were substantially 
the same, the requirement that no fugitive will be surrendered unless a/nma Jaets 
case was made agamst bim was dispensed with Under the Indian Extradition 
Act, 1903, also a similar requirement is insisted upon before a person can be 
extradited 

The situation completely changed when India became a Sovereign Democratic 
Republic After the achievement of independence and the coming into force of 
the new Constitution by no stretch of imagination could India be described as a 
Bntish Possesuon and it could not be grouped by an Order in Council amongst 
those Possessions Truly speaking, it became a foreign territory so far as other 
British Possessions are concerned aad the extradition of persons taking as>lum in 
India, having committed offences in Bntish Possessions could only be dealt with 
by an arrangement between the Sotereign Democratic Republic of India and the 
Bntuh Government and given effect to by appropriate lepslation The Umoa 
Parbament has not so far enacted any law on the subject and it was not suggested 
that any arrangement has been arrived at between these two Governments The 
Indian Extradition Act, 1903, has been adapted but the Fugitn-e Offenders Act, 
1881, which was an Act of the British Parliament has been left severely alone The 
provisions of that Act could only be made apphcable to India by incorporating them 
with appropriate changes into an Act of the Indian Parliamemi and by enacting an 
Indian Fugitive Offenders Act In the absence of any legislation on those Imes, 

It seems difficult to hold that section 12 or section 14 of the Fugitive Offenders Act 
has force m India by reason of the proviaons of Article 372 of the Constitution 
The whole basis for the applicabihty of Part II of the Fugitive Offenders Act has 
gone, India is no longer a Frtfish Possession and no Order m Council can be made 
to group it with other British Possessions Those of the countries which still form 
part of Bntish Possessions and which along with British India were put into a group 
may legitimately deiJinc to reciprocate with India m the matter of surrender of 
fugitive offenders on the ground that notwithstanding Article 272 of our Constitu- 
tion India was no longer a British Possession and therefore the Fugitive Offenders 
Act, 1881, did not apply to India and they were not bound m the absence of a new 
treaty to surrender their nationals who may have committed extraditable offences 
m the temtones of India Indeed some of the other members of this group have 
also achieved independence Under secuon 12 of the Act it is not possible for 
His Majesty from time to tune by Order m Council to alter the character of this 
group or Its composition or to take any action as presenbed by that section Article 
372 of the Constitution cannot save this law because the grouping is repugnant 
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to the conception of a sovereign democratic republic The political background 
and shape of things when Part 11 of the Fugiti\e Offenders Act, i88i, was enacted 
and envisaged by that Act having completely changed, it is not possible without 
radical legislauve changes to adapt that Act to the changed conditions That 
being so, in our opinion, the tentative view caressed by the Presidency Magistrate 
was Tight and though the High Court did not return the answer to the first question 
referred to it, in our judgment, the case can be shortly disposed of on that ground. 

The contention of the learned Soliator-General that by reason of the adapta* 
tions made in the Indian Extradition Act, 1903, and references made therein to 
the Fugitive Offenders Act, it should be held tlmt the whole of the Fugitive Offenders 
Act including Part II had been adapted by the President does not seem to be well 
founded The scheme of the Indian ExtradiUon Act which was founded on the 
English Act IS quite different It does not specifically keep alive any of the provisions 
of Part 11 of the Fugitive Offenders Act, t88i, and there is no adaptation of the 
Fugitive Offenders Act, 1881, within the four comers of the Indian Extradition Act, 
1903 In th^se circumstances jt is not possible to work out the sections of the 
Fugitive Offenders Act and apply them to the situation that has ansen after the 
coming into force of the Constitution of India Moreover clause 28 of the Adapta- 
tion of Laws Order, 1950, can have no application to such a case \Vc do not 
think that it is necessary in the present case to enter mto a discussion of the ques- 
tion Avheiher Bnti»h Pos'essions with which India tvas grouped under Part 
II of the Fugitive Offenders Act, 1881, should now be treated as foreign States 
qua India and that offenders apprehended can be surrendered under the Indian 
Extradition Act or any other law, provided a pnma facte case is made against them 
as the proceedings taken against the respondents were specifically t^en tinder 
section 14 of the Fugitive Offenders Act, 1881, and it is not the practice of this 
Court to decide questions which are not properl) raised before it or which do not 
arise directly for decision 

For the reasons given above we uphold the decision of the High Court, though 
on a ground different from that on which that Court decided, m favour of the 
respondents The appeal therefore foils and is dismissed 

Agent for appellant R H Dhebar Appeal dismissed 


SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

T-Kicft'fn — ^/rL-HK 'C.TBCfaj JfuSiiee, Ti ’K Tias, "’•'ivian Tiose, 

N H Bhagwati anii T L Venkatarama Ayyak, JJ 
Seth Jagjivan Mavji Vithlani, residmg at Kalbadevi Road, 

Bombay Appellant* 

Messrs Ranchl^oddas Meghji . Respondent 

J^egot able InstTuments Act (XXVl of l88i), SHt an 3a — Drawet of kundi not tiahU on it to Payee, W\Uss 
he has accepted 1 Acceptance cannot he irrpt rd frost plea of d stheage by payee 

The drawee ot a hundi u rot liable on it to the payee, unless he has accepted if Unless there 
19 acceptance no action on the bill is mamtainable by the payee against Uie drawee There cannot 
be apart from mercantile usage any oral acceptance of a hundi much less an acceptance by 
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conduct, where at least no question of estoppel arises Where the payee claims that the person who 
presented the hundi and received the payment had no authority and that the payment was not hind* 
mg on him, an acceptance of the hundi by the drawee by imphcation arising from the discharge 
of the instrument is not sufficient to fix a babihry on die drawee under section 32 of flie Isegotiahle 
Instruments Act, as there was no valid presentment for acceptance 

Appeal b> Special Leave granted by the Supreme Court of India by its Order, 
dated the 22nd May, 1954, from the Judgment and Decree, dated the gth September, 
1952, of the High Court of Judicature at Bombay in Appeal No 811 of 1951 from 
Original Decree ansmg from the Judgment and Decree, dated the 24th July, 1951, 
of the Bombay City Civil Court at Bombay m Suit No 2310 of ig^o 

C K Daphtaiy, Solicitor General for India {J B Dadachanji and Rajindtr 
P{aTain, Advocates, ivilh him), for Appellant 

S C /wacj. Senior Advocate (5 S S&it/n, Advocate, with him), for Respondent 
The Judgment of the Court was delivered by 

VtnkaUiTama Ajjar, J —The suit out of which this appeal arises, was instituted 
by the appellant on a hundi for Rs 10,000, dated 4th December, 1947, drawn m 
hxs favour by Haji Jethabhai Gokul and Co , of Basra on the respondents, who 
are merchants and coromusion agents in Bombay The hundi was sent by regis- 
tered post to the appellant m Bombay, and was actually received by one Pankh 
Vrajlal Narandas, who presented it to the respondents on 10th December, 1947^ 
and received payment therefor It mav be mentioned that the appellant had been 
doing business in forward contracts through Vrajlal as hts commission agent, and 
was actually residing at his Pedhi On 12th January, 1948, the appellant sent 
a notice to the respondents repudiating the authority of Vrajlal to act for him and 
demanding the return of the hundi, to which they sent a reply on loth February, 
1948, denying their liability and stating that Vrajlal was the agent of the appellant, 
and that the amount was paid to him bona fide on his representation that he was 
authorised to receive the payment 

On 9th December, 1950, the appellant instituted the present suit m the Court 
of the City Civil Ji dge, Bombay In the plamt he merely alleged that the payment 
to Vrajlal was not binding on him , and that “ the defendant-drawee ’ remained 
liable on the hundi The defendants, apart from relying on the authority of 
Vrajlal to grant discharge, also pleaded that the plamt did not disclose a cause of 
action against them, as there was no averment thcrem that the hundi had been 
aareepft-'L hjy ‘hnm- 

At the trial, the appellant gave cvadence that Vrajlal had received the registered 
cover containing the hiuidi m his absence, and collected the amount due there- 
under without his knowledge or authority The learned City Civil Jui^e accepted 
this evidence, and held that Vrajlal had not been authorised to receive the amount 
of the hundi He also held that the plea of discharge put forward by the respon- 
dents implied that die hundi had been accepted by them In the result, he decreed 
the suit. 

The defendants took up the matter m appeal to the High Court of Bombay, 
and that was heard by Chagla, C J and Shah, J , who held that the appellant 
would have a right of action on the hundi against the respondents only if it had 
been accepted by them, and that as the plaint did not allege that it had been accepted 
by them, there was no cause of action gainst them They accordmgly allowed 
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the appeal, and dismissed the smt The plaintiff prefers this appeal on special 
leave granted under Article 136 of the Constitution 

There has been no serious attempt before us to challenge the correctness of the 
legal position on which the judgment of ffie High Court is based, that the drawee 
of a negotiable instrument is not liable on it to the payee, unless he has accepted it. 
On the provisions of the Negotiable Instruments Act, no other conclusion is possible 
Chapter III of that Act defines the obhgations of parties to negotiable instruments 
Section 32 provides that 

“ la the absence of a contract to the contrary the maker of a promissoTy note and the acceptor 
before roatunty of a bdl of exchange are bound to pay the amount thereof at maturity according 
to the apparent tenor of the note or acceptance respectively, and the acceptor of a bill of exchange 
at or after maturity u bound to pay the amount iheteof to the holder on demand ” 

Under this section, the liabihty of the drawee arises only when he accepts the bill 
There is no provision in the Act that the drawee is as such liable on the instrument 
the only exception being under section 31 m the case of a drawee of a cheque having 
suffiaent funds of the customer in his hands , and even then, the liabihty is only 
towards the drawer and not the payee This is elementary law, and was laid down 
by ^Vest, J , m Seth Khan/tas Jiarandas v Dahiabhai^, in the following terms. 

“ ^Vhe^e there u no aceeptaace, no cause of action can have ansen to the payee agamst the 
drawee ’ 

Nor IS there any substance m the contention that section 6 : of the Act provides 
for presentment for acceptance only when the bill is payable after sight, and not 
when it IS payable on demand, as is the suit hundi In a bill payable after sight, 
there are two distinct stages, firstly when it is presented for acceptance, and later 
when It IS presented for payment Section 61 deals with the former, and section 
64, with the latter As observed m Jtam Raijt Jambhekar v Pralheddas Subkaran*, 
“ presentment for acceptance must always and in every case precede presentment 
for payment ” But when the bill is payable on demand, both the sts^es synchro- 
mse, and there is only one presentment, which is both for acceptance and for pay- 
ment When the bill is paid, it involves an acceptance , but when st is not paid, 
it IS really dishonoured for non-acceptance But whether the bill is payable after 
sight or at sight or on demand, acceptance by the drawee is necessary before he 
can be fixed with liability on it It is acceptance that estabhshes pnvity on the 
instrument between the payee and the drawee, and we agree with the learned 
Judges of the High Court that unless there is such acceptance, jio action on the bill 
IS maintainable by the payee against the drawees 

The main contention on behalf of the appellant was that such acceptance must 
be implied when the respondents received the bill and made pajment therefor 
The argument was that the very act of the payment of the hundi to Vrajlal was an 
acknowledgment that the defendants were liable on the hundi to ivhosoever might 
be the lawful holder thereof The answer to this contention is, firstly, that there 
was no valid presentment of the hundi for acceptance , and secondly, that there 
was no acceptance of the same as required by law 

On the question of the presentment of the hundi for acceptance, the position 
stands thus The person who presented it to the defendants was Vrajlal , and if 
he had no authority to act in the matter, it is difficult to see how he could be held 
to have acted on behalf of she plaintiff in presenting the hundi There was only 
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one smglc act, and, that was the presentment of the hundi by Vrajial and the receipt 
of the amount due thereunder If he had no authority to receive the payment, 
he had no authonty to present the bill for acceptance It was argued that there 
was no provision m the Act requiring that bills payable at sight should be presented 
for acceptance by the holder or on his behalf, as there was, for bills pat able 
after sight, m section 6i But, as already pointed out, m the case of a bill payable 
at sight, both the stages for presentment for acceptance and for payment are rolled 
up into one, and, therefore, the person who is entitled to receive the payment under 
section 78 of the Act is the person, who is entitled to present it for acceptance h nder 
section 78, the payment must be to the holder of the instrument , and if Vrajlal 
had no authonty to receive the amount on behalf of the plaintiff, there was no 
vaUd presentment of the hundi by him for acceptance either 

It has next to be considered whether, assuming that there was a proper present 
■ ment of the hundi for acceptance, there was a valid acceptance thereof The aigu 
ment of the appellant was that as the hundi had got mto the hands of the defendants 
and was produced by them the very fact of its possession would be sufficient to cons- 
titute acceptance Ijnder the common law of England even a verbal acceptance 
was valid Vide the obsenrations of Baron Parke m Bank of England v Archer^ 
It was accordingly held that such acceptance coidd be implied when there was 
undue retention of the bill by the drawee (Vide Note to Haro'y v Martin*) 
But the law was altered in England by section 17 (s) of the Bills of Exchange Act, 
1882, which enacted that an acceptance was invalid unless it was written on the 
bill and signed by the drawee Section 7 of the Negotiable Instruments Act follow- 
ing the English law, provides that the drawee becomes an acceptor, when he has 
signed his assent upon the bill In new of these provisions, there' cannot be, 
apart from any mercantile usage an oral acceptance of the Kundi, much less an 
acceptance by conduct, where at least no quesuon of estoppel arises 

But then it was aigued that the possession of the hundi was not the only cir- 
cumstance from which acceptance could be inTcTTed , that there was the plea of 
the defendants that they had discharged the hundi , and that that clearly unported 
an acknowledgment of liability on the bill, and was sufficient to clothe the plaintiff 
with a right of action thereon Assuming that the plea of the discharge of a hundi 
impbes an acknowledgment of liability thereunder — an assumption which we 
fjnii. •ndiffirailr. *n.ifcnJp.*hn.ojif-dinn-snIL cf3nams.whrJhrj: ihar.’a^sufErjRUKm. 
law to fasten a liability on the defendants on the bundi \Miat is requisite for fbung 
the drawees with Lability under section 32 is the acceptance by them of the mstru 
ment and not an acknowledgment of liabihty As the law prescribes no particular 
form for acceptance, there should be no difficulty in construing an acknowledgment 
as an acceptance , but then, it must satisfy the requirements of section 7 and must 
appear on the bill and be signed by the drawees In the present case, the acknow- 
l^gment is neither in writing , not is it signed by the defendants It is a matter of 
unplicauon ansmg from the discharge of the instrument That is not suffiaent 
to fix a Lability on the defendants under secuon 32 In conclusion, we must 
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hold that there was neither a valid presentment of the hundi for acceptance, nor a 
^•ahd acceptance thereof 

In the result, the appeal fails, and is dismissed sv'iih costs 

Appeal dismtssid 

SUPREME COURT OF INDU 
(Onguial Jurisdiction ) 

Present — K Mukherjea, S R Das, Vivian Bose, Ghulam Has\n 
AND B Jagannadhadas JJ 

Mr ‘ G’, a Senior Adiocate of the Supreme Court Pelittoner* 

The Honble Chief Justice and Judges of the High Court of 

Judicature at Bombay RespondeiUs 

Bar Coannti Aet {XXXMll ej 1926) skIoai 10 and tl — Order cf appointment of trthatal — If eon 
it oral — // gt Court Jf tan refer a malar to the tnbanal suo motu 

Thoufh It IS necessarv that there should be some record of the order appointing the tribunal 
oftheBar Cotmeil iheorder itself need notbea wntteo one it can be an oral order gi%en toa 
proper oEBeer of the H gh Court by the Chief Justice 

The H gh Court can refer a mat er as to the profess onal conduct of a member of the Bar of 
Its own mouon under seeUon to (2) of the Bar Counctb Act and the Ifgb Court * junsd ct on to 
refer u not affected by the absence ^ a complaint to the H gb Court 

Petition under Article 32 of the Constitution for the enforcement of fundamental 
ngjits 

The Petitioner in penon 

Af C Sitahad, Attorney General for India (G X ^osht and P C Gahhde^ 
Advocates, with him), for Respondents 

The Judgment of the Court was dchvered by 

Bose, J— This is a petition xmder Article 32 of the Constitution and raises 
the same question on the merits as m the connected summons case m which we 
have just dehvered judgment The facts will be found there In the present 
matter it is enough to say that no question arises about the brcacli of a fundamental 
right But as a matter touchmg the jurisdiction of the Bar Council Tribunal and 
that of the Bombay High Court was argued we ivill deal with it shortly 

Mr G’s first objection is that the proceedings before the TVibunal were ultra 
Ttres because there was no proper order of appointment At a very early stage he 
applied to the Registrar and also to the Prothonotary for a copy of the order of the 
Chief Justice constituting the Tribunal He was told by the Prothonotary that 
the order was oral 

Mr G’ put m two written statements before the Tribunal and did not chal 
lenge this statement of fact in either He contented himself svith saying that the 
order isas not judicial ” and so was not vaUd He took up the same attitude 
in the High Court The learned Judges said — 

The record clearly shows that when it came to (he noUce of this Court it was 

decided to refer C u (^e to the Bar Council under seebon 10 (2) and accordingly a Tnbunal was 
appointed under sccuoq it (i) by the learned Quef Justice of this Court * 


•Pclition J*o 254 of 1954 * 


f,th May, 1954 




In the matter cf *G*, A semior advocate 


631 


«954] 

Id his petiUoD to this Court he did not challenge this statement of fact but 
-again confined his attack to the question of the validity of the order It is evident 
ifrom all this that the fact that an oral order \%as made was not challenged We 
eannot allow Mr ‘ G ’ to go behind that 

The next question is whether an oral order is enough The Bar Councils 
Act does not lay dmvn any procedure it sa^s is — 

Section 10 (2) 

the High Court may of it* own motjoa so rrfer any ease iq i hich 

at has otherwise reason to tyhei e that any such adiocatc has been so guilty 
and section ii (2) says — 

The Trbunal shall consist of not less than three member of the Bar Council 

appointed for the purpose of the inquiry bv the C3ucf Justice 

^Ve agree it is necessary that there should be some record of the order on the 
files but, m our opinion, the order itself peed not be a written one , it can be an 
■oral order gi\-en to a proper officer of the Court In the present case, the letter 
i^o G-1003 dated 29th April, 1953 of the Prothonotary to the Registrar and the 
letter jSo E 41-09/53 dated the ist May 19^3 of the Registrar to the Bax Council 
(office copies of which were retained on the files) are a sufficient record of the maW 
mg of the order Mr ‘ G ’ was supplied with copies of these letters and so was 
aware of the fact that orders had been issued a matter of fact, we hate seen 
the onginals of the High Court’s office files and find that the names of the three 
members of the Tribunal are in the Chief Jusuces handwnimg wnth his initials 
underneath That is an additional record of the malmg of the order \Ve hold 
that an order recorded m the manner set out abo\x is sufficient for the purposes 
of sections 10 (2) and 1 1 (2) of the Bar Councils Act and hold that the Tribunal 
-was talidlt appomted 

Mr G s next point is ffiat there was no complaint to the High C&urt and 
so It had no jurisdiction to refer the matter to the Tribunal This ignores the fact 
that the High Court can refer a matter of this kind of its own motion ’ under 
section 10 (2) of the Bar Councils Act 

^Ve hai-e dealt wth the merits in the connected case 

This petition is dismissed but, here i^ain, we make no order about costs 

Pettlwn dismissed 

SUPREME COURT OF INT)IA 
^Original (Disciplinary) Jurisdiction ] 

Present — B K Mukherjea, S R Das, Bose, Ghul^ Hasan 

AND B Jagannadbadas, JJ 

In the matter of Mr ‘G’ a Senior Adiocate of the Supreme Court * 

Sjpran Gjjrf Rjli! Order 4 nde 30 — LeraJ PracUt tter enter ng into egrtemevt irilA client tc r-te- e 
^Opereent of bt^ r-n fries he m ght moke tn Vie Irfal fmeetd ngt tiresprcl ef u-h cH he icas rnga^ed~I/giiilry 
■cf pnfesnanoJ m scondiiei 

An Advocate u expected at all times to c«nport humeir in a manner befitung y,is status as 
an officer and a gentleman He u bound K» condnet himse-T in a manner befitting the high 
and honourable profejaoti to whose privileges h- has *0 long been admitted and if he departs 
frocn the high standards which lhat profesiRi has set foe its-lf and demands of hun in p'Dfessional 
mitters he u liable to disciplinary action 




* a?* May, 1934. 
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The ngid English rules of champerty and maintenance do not appl> m India and an agreaneot 
to receive a share of the recoveries in a legal proceeding tvould hai e been enforceable and good, if 
It had been between ordman parties There is nothing morally wrong nothing to shock the 
conscience nothing agamst pubhc policv and puMic nwrals m such a transactioD persr, that is to saf 
when a legal practiuoner is not concerned It mav beevea enforceable when entered mto by a legal 
pracutioner but it u professional misconduct on his part 

The conduct of the Adiocate (concemed m the instant case) in entering into an agreement to 
receive 50 per cent of the recoveries he mi^it mate m the legal proceedmgs in respect of which he 
was engaged amounts to professional misconduct and as it svas committed in the face of the Bombay 
view expressed by Sir Lawrence Jcnlins in 1901 (m 3 Bom LR 102) disaplinaiy action is called 
for 

The Bar Councils Act makes no modification in the disciplinary jurisdiction of the High Court 
or of the sense in which professional misconduct had been understood throughout India upto that 

In the matter of Summons issued to Mr ‘ G ’ under Rule 30 of Order 4, 
Supreme Court Rules, to show cause to this Court tshy disciplinary action should 
not be taken agamst him 

“ G ” m person 

AI C Setahad, Attorney-General for India (C A Josfii and P G Go^dtaU, 
Advocates, with him) for the Hon’ble Chief Justice and other Hon’ble Judges of 
the Bomhav High Court 

The Judgment of the Court was deliv-ercd b> 

Bost, J — ^This matter ansesout ofa summon? issued to Mr G, a Senior Advocate- 
of this Court, under Order IV, rule 30, of the Supreme Court Rules, to show cause 
why disaphnary action should not be taken i^amst him. 

Mr G was called to the Bar in England and was later enrolled as an Advocate 
of the Bombay High Court He is also an Advocate of this Court On aoth Decem- 
ber, 1952, he entered into an agreement witha dient whereby the dient undertook 
to pay him 50 per cent of any recoveries he might TtiaX.» m the legal proceedings 
m respect of which he was engaged On this being reported to the High Court 
the matter was referred to the Bombay Bar Council and was miestigated by three 
of Its members under section 11 (i) of the Bar Councils Act They recorded thar 
opinion that this amounted to prolessional misconduct The High Court agreed 
and suspended Mr G from practice as an Advocate of the Bombay High Court 
for SIX months The learned Judges considered that they had no power to affect 
his position as an Adv ocate of this Court, so directed that a copy of their judgment 
be submitted to this Court to enable this Court to take such action on it as it thought 
fit Acting on this report this Court issued notice to the petitioner under Order 
4, rule 30, to show cause why disciplinary action should not be taken ^amst him. 
About the same time Mr G filed a petition for a writ under Article 32 of the Consti- 
tution e are confining ourselves m this order to the matter raised m the summons 

There is no dispute about the facts They are set out in Mr G’s petition under 
Article 32 and are as foUoivs 

On the 23rd of July, 1951 Mr G’s client is said to haveentered into an agree- 
ment with the Baroda Theatres Ltd , for work on a picture which they intended 
to produce The remuneration agreed on was Rs 15,000 Of this Rs 3,000 was 
paid at once and'^e balance, Rs 13/100 was to be paid on the completion of the 
picture It IS saici that at the date of the dispute the Baroda Theatres admitted 
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that Rs 9,400 was due, but as they did not pay up, the client consulted Mr. G about 
the best way to recover his monc) and wanted to know ^vhat the expenses and fees 
would be After examining the matter m detail and talking it over with his chent, 
Mr G advised him that two courses were open to him 

First, there was a civil suit He said the cost of this would be about Rs 800 
for court-fees and expenses and about Rs 1,250 for fees The other alternative 
was wmdmg up proceedings The chent Was told that in these the court fees 
would be lower but Mr G ’s fees would have to be higher as winding up proceedings 
are usually protracted 

The chent preferred the latter course but said that he could not pay more 
than Rs qoo towards the expenses and as regards the fees he said he was too poor 
to pay and so made a proposal which he redticed to writing It is embodied m 
the followmg letter dated 20th December, 1952, addressed to Mr G 

“ I hereby engage ^ ou with regard to mv claim agaimt the Baroda Theatres Ltd for a sum 
of Rs grtoo (balance due to me) 

Out of the recoveries you may take 50 per cent of the amount recovered I will by Wednesday 
deposit Rs 200 in your account or gi\e petsooally towards tipenses 

Mr G said that he was unwdlmg to work on these terms but when he was 
pressed to do so and when he realised that unless he agreed the chent would pro- 
bably lose a just claim he reluctantly agreed 

Rs 200 was thereupon paid towards expenses and Mr G at once entered into 
correspondence mth the sohcitors of the Baroda Theatres Ltd A winding up 
petition was drawn up and declared but 'vas not filed because the matter was com- 
promised at that stage The Baroda Theatres Ltd undertook to phy Mr G’s chent 
Rs 6,400 in full satisfaction of his claim 

The client then paid Mx G a further Rs 800 (He had already paid Rs 
200, part of which was spent for expenses) Mr G claimed the balance which was 
roughly Rs 2,200 

^V’e are not concerned tviih the proceedings m the Bombay High Court and 
before the Tribunal of the Bar Council in the summons matter with which 
we are dealing at the moment, as we are acting here under Order 4, rule 30, o£ 
the Rules of this Court The onl> question is whether, on the facts and circums* 
tances set out abo\-c (all of which are admitted by Mr G) , his eng^ementof 20th 
December, 1952, amounts to professional misconduct 

Mr G argued the matter at length, and to hvs credit be it said objectively and 
svith restramt, but it is not necessary to cover the wide field he did because we are 
not concerned with ordinary rights of contract, nor vnth ordinary legal nghts, but 
With the special and rigid rules of profesaonal conduct expected of and apphed 
to a speciall) pmilegcd class of persons who, because of their pnvdeged status, 
are subject to certam disabihties which do not attach to other men and which do 
not attach even to them in a non professional character To use the language of 
the Arm>, an AdsTicate of this Court is expected at all times to comport himself 
in a manner befitting his status as an “ officer and a gentleman” In the Army it 
IS a mihtar) offence to do othervMsc (sec section 45 of the Army Act, 193O) though 
no notice Mould be taken of ungentlemanlj conduct under the ordinary law of the 
land, and none m the case of a civilian So here, he is bound to conduct himself 
in a manner befitting the high and hcnouiable profession to whose pnvileges he 
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has so long been admitted, and if he departs from the high standards which that 
profession has set for itself and demands of him m professional matters, he is liable 
to disciplinary action 

Now it can be accepted at once that a contract of this kind would be legally 
unobjectionable if no lawyer was involved The ngid Engbsh rules of champerty 

maintenance do not apply m India, so if this agreement had been between 
what we might term third parties, it would have been legally enforceable and good 
It may even be that it is good in law and enforceable as it stands though we do not 
so decide because the question does not arise but that was argued and for the 
sake of argument even that can be conceded It follows that there is nothing morally 
wrong, nothing to shock the conscience, nothing against public policy and pubhc 
morals m such a transaction pa st, that 1$ to say, when a legal practitioner is not 
concerned But that is not the question we have to consider However much 
these argreements may be open to other men what we have to decide is whether 
they are pernussible under the ngid rules of conduct enjomed by the members ofa 
very close professional preserve so that their mtegnty, dignity and honour may be 
placed above the breath of scandal That is part of the price one pays for the 
pnvilegc of belonging to a kmd of close and exclusive “club" and enjoying in 
it pnvileges and immunities denied to less fortunate persons who are outside its 
fold There is no fieed to enter its port^s and there is no need to stay, but 
having entered and having elected to suy and enjoy its amenities and privileges, 
Its rules must be obeyed or the disciplinary measures which it is entitled to take 
must be suffered The real question therefore is whether this kmd of conduct is 
forbidden to the»elect or whether, if it was once forbidden, the ban has since been 
removed, either directly or by impUcaiion, by legislative action 

Now It was not disputed that, so far as English Barristers are concerned, 
this sort of agreement was once taboo both m England and in India Even when 
they worked m the mofussil m India and did the kmd of work that would be done 
bv solicitors m England and m the Presidency Towns m India, they could not cater 
mto an engagement of this kind, for even solicitors m England are forbidden from 
makmg such bargains (see Cordery’s Law Relatmg to Solicitors, fourth edition, 
dpage 34a) But, it was argued, this rule only applied to members of the English 
Bar, add m any event it was abrogated m India m 1926 

We wiU first evamme whether there was a difference between Barristers and 
other classes of lawyers This pomt was raised m the Punjab m 1907 but was 
rejectedby a majority of seven Ju^es to two in a Full Bench of nme Judges m Conga 
Ramv Dem Das^ But it is to be observed that even the two dissenting Judges 
agreed that an engagement of the present kmd was not open to a member bf the 
Punjab Ear Lai Chand, J , (who dissented) said at page 331 

1 am in perfect accord with Ihe Honbte ChicTJudge that stipulation to receive a tfiati w 
the nsalt af the litigation is different from a stipulation to be paid a fee contingent on success ' 

The other dissenting Judge, Chatteiji, J , agreed with him but even as regards 
the practice which these two learned Judges thought penmssible at the date of 
their dcasion, ClWtterji, J said at page 299 

•'It must not be sWposed, however, that I am in favour of the practice I should on the whole 
prefer tts abohuon \ ’* 


I (1906) 61 PR (of 1907) aCo (FB) 
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^Ve agree with Chitty, J , at page 326 that thete was no justification e\'en at that 
date for seeking to apply one set of rules to one branch of the profession and another 
to another. As he said — 

“ What IS nght or wrong for the one must be rgbt or vrrong for the other’ 

or, as Sir Lawrence Jenkmsj G J , put it m In re F Bhandara^ 

“ For common honesty there must be no shHiwg scale even in the mofussj 

Reading “ standards of professional conduct” for the word " honesty”, the quota- 
tion IS apt here In an% case, the decisions to which tve shall refer deal with 
“Advocates” and even where these “Advocates” were Barristers the matter touched 
them as “Adiocates” of an Indian High Court and not because of their special 
status as Bamstcrs It is true that at one tune Adiocates were mamly Barristers, 
but that was not alivays the case and the rules laid doitfn m these decisions governed 
all “ Advocates”, whether Bamsteis or othenvise 

The teamed Judges m the Punjab Record case collected all the a\-dllable autho- 
rities up to the ^ear of their decision and the^ show that this kind of agreement 
was condemned in Calcutta in. 1874 and 1900 In the matter of Afaung Htaon Oung* 
and In the matter of an Ad ocate of U-e Coladla High Covrt*, m Bombay m 1901 In 
Rtoidara*, and m Madras m 1881 and again m J939 Ackamparanbath Chena 
Kunhammu v Wllham Sjdenham Conti* audio re an Adrocaie of the Madras High Court* 
As the Bombay High Court is the one ui which Mr G normally practices and 
as the engagement ivas entered into m Bombay, we think it proper to quote the 
following passage at page 113 from the judgment in the Bombay case (In re 
A F Bhandara*) 

“I consider that for u Advocate of dm Court to tupulate for, or tecei\e, a remuneratioa 
proportioBed to the mults oflibgaQoo or scUunwhetberin ibefoRo of s share in the sub ect matter 
a pe r cen tage, or oihetvnse, is highly teprtbni^le, and 1 thinV it should be deasVy ondenttAd that 
whether bis practice be here or in the tne>hissii he wiU by <0 atuss offend the roles of his professoa 
and so render hmuelf liable u the disopbnary junsdicooo of (hu Court 

Mr G argued that even if this was once the law <ectioh 3 of the Legal Practi- 
tioners (Fees) Act, 1926 (Act XXI of 1926) changid it and that row e\ery legal 
practitioner is competent to settle the terms of his engagement and his fees bi pntate 
agreement ivith his client This, Mr G said, entitles him to enter irto an% agree- 
ment which the laiv permits m the case of ordinary persons Legal practiuoners, 
according to him, are now got-erned by the law of contract and not b\ n Jes imported 
from other countries With different ideas and different social customs and imposed 
Sbs Sot is esMsA} bj Berghsh Judges do eot sqcfe, beesuK ehce Act 

IS not concerned svitb professitmal misconduct That is dealt with bs the Bar 
Councils Act which was passed m the same vear (1926) The Bar Councils Act 
makes no modification m the disciplinary jixudicUon of the High Court or of the 
sense in which professional misconduct had been understood throughout Indus up 
to that time 

The only Indian decision which Mr G could quoic n Jus fat our wns Muthoo 
Loll \ Budree Pershad^ But that was not a case m which disaplinary action was 
being taken against a legal practitioner for prolessional misconduct. The question 

t OSO'isBombR to’atp tii (F3J ^ nESiy Il-R. 3 \iad 

a (16,4) 21 WJt sq" 6. («939 I UR- (1940) hlad. 17 (1939) » 

3 0900) 4 CaJX-J 259 MUJ 30 tru.) 

4 (1901) 3 Bom UR. 102 at P iijIFA) 7 iWNJ’Jl.CLR 1 
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there was whether an agreement which might be objectionable on the ground of 
professional misconduct could be enforced by suit Two Bombay decisions on 
N^hich Mr G rehes are to be distinguished in the same way Sht:!Ttm Han v Aijm^ 
and Parskram Vamanv Htraman Fatu* Whether these cases sverc rightly decided 
or whether they would also be hit on the ground of public policy as Chitty, J , 
thought of a similar matter in the Punjab Record case, is something which does 
not arise for decision here It is enough to say that those cases are distmgui'hablc 
on the ground that the Judges there vrere not considering a case of disaplinary 
action 

Mr G rehed on the practice m some of the American States where an agree- 
ment by an attorney to purchase part of the subject matter of the litigation is up- 
held The class of cases to which he refers arc summarised m a footnote to Me 
Mtcken V Penn^ He relied on this to show that contracts of this kind cannot be 
dismissed as*reprchensible or morally wrong ^Ve do not propose to enter into this 
because what may be harmless m one country may not be so m another We sviU 
however pause to observe that Rattigan, J , collected a large vxilume of American 
authonty at pages 318 321 of his opinion ui Caaga Ram v Den Das* to show that 
even m those States where this is permitted U is regretted and froivncd upon Tor 
histoncal reasons obtaining there, the practice may have come to stay however 
much it 18 regretted bi t m 1937 the American Bar Association adopted the follow- 
ing canon of Professional Ethics 

The tsv^er should not purchase any interest in the subject matter of the litigal on which 
he u eondueting 

In Indu history tells the converse tale We see no reason why we should import 
what many feel is a misuke, even in the country of its ongm, from another country 
and seek to perpetuate their error here when a sound and healthy tradition to the 
contrary already exists m our Bar The reasons for exacting these high standards 
in this country, where ignorance and illiteracy are the rule, are even more im- 
portant than they are m England where the general level of education is so much 
higher We hold that the conduct of Mr G amounts to professional misconduct 
and as it was committed m the lace of the Bombay view expressed by Sir Lawrence 
Jenkins m 1901 disciplinary action is called for 

Now bad Mr G been as restrained and objective in his petition under Arti- 
cle 32 as he was while arguing the case before us, we might have considered a 
warning enough seeing that this is the first time this question has been considered 
in this Court, but, in view of his jiersonal attacks on the learned Chief Justice in 
his petition where he has questioned his good ikith and attributed malice to him, 
we are not able to deal with him as li^lly We therefore direct that he be si s 
pended from practicing in this Court for a p«Tod which will expire on the same 
date as his period of suspension in the Bombay High Court 

There will be no order about costs 

Respondent directed to he suspended 
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SUPREME COURT OF INDIA 
(Crmunal AppeUate Jurisdiction ) 

Present — Mehr Chand Mahajai^ Chief Justice, B K Mukherjea, Vivian 
£ose, N H Bhagwati and T L Venkatarama Ayyar, JJ 
Hanshankar Bagla and another ippellants* 

V 

The State of Madhya Prade'h Respondent 

Essmlial Supplies {Temporary Pawets) A t {XXIV of 1946) — And Cotton Text Us {Control of Mote 
ment) Order (1948 ) — Constitutional solid tf—Contr^ Order 1/ vt eonjiut with Ra Iways Act (IX of 1890), 
jecl ons 27 a8 and 41 

Clause 3 of th Cotton Textiles (Control of Mo cmcntt Order (1948) does not depnve a citizen 
of the nght to dispose of or transport cotton twules purchased by him It requires him to take 
a permit from the Textile CommissioneT lo enable h m to transDort them The requirement of a 
permit m tKls regard cannot be regarded as an unreasonable restrict on on the citizens nght under 
sub-clauses and (g) of Article 19 (i) of the Con titution of India The Essential Supplies (Tempo- 
rary Powers) Act (XXIV of 1946) was an emergency measure and the requirement of a permit to 
transport essential commodities by road or rail or other means of transport cannot m any sense ot 
The term he said in a temporary Act to be unreasonable resincUoti on the eiuzens ngbts mentioned 
in clauses f) and (g) of Article 19 (i) The pol cy underlying the Control Order 1$ to regulate the 
transport of cotton textile m a manner that wtl] ensure an even dutnbution of the commodity m 
tne country and make it a\ajtablc at a fair price to all Tbc grant or refusal of 3 permit is thus 
To be governed by thu policy and the discretioD given to (he Textile Commits oner is to be etercued 
an such a way as to effectuate this pobev The coofermeot of such a discretion cannot be called in 
valid and if there is an abuse of the power there is ampl po ver in the courts to undo the much ef 
further there are directions and rules laid down by ibe Central Government for the grant or 
xefusal of permits 

DiLorta Prosody The Suu of Uttar Pradesh MR 19^4 SC 224 19^4 SCJ 338 (SC) 

dutmguuhed 

The Preamble and the body of the seeoons of the Essecual Supplies Temporary Povtcrs) Act 
tufUciently formulate the legulau e pol cy and the amb 1 and character of the Act is such that the 
>details of that pol cy can only be worke'* out by delegating them to a subordinate authonty withm 
the frame work of that pobey Section 3 of the Act cannot be said to amount to delegat on oflegisla 
tive power outside the pemiissib e lumu 

Sect on 4 of the Act enumerates the classes of persons to vshom the po ver could be delegated 
■or sub-delegated by the Central Oovenunent and It is not conect to say that the mstrumentabties 
have not been selected by the Legislature itself SecQoo 4 cannot be said to be mva.id 

The Hail vays Act does not exclude the placing of a disability on a railway adroiaistral on by the 
Government or any other authority The requirement of a perm t by clauses (3) (4) and (5) 

of the Cotton Textiles (hlovement Control) Order merely supplements and is not m conflict 
-vwh. r~'vJuiR.'v •'A'SQii. v* tf iue 9 jti vafs Ki 'Vt'i.u r.-iuhirufi n ha-’p-'S hr Q. dr' 

■wh eh m any way osemdes or supenedes the provis ons of sections 27 28 and 41 of the Ra Iways Act 
Sect On 6 of the Essential Supplies Act doe* not cither ocpressly or by imp] cat on repeal any of 
the provis ons o'" pre-existing laws neither does 1 abrt^ate them Even if it does » s with n the 
powers and there is no delegaUon invoKcd m the pro ns ons of secuon 6 at all and that seel on could 
not be held 10 be uncorsututional on that ground 

Accordmgly the pro ns ons of sections 3 4 and 6 of the Essential Suppl es (Temporarv Po ers) 
\c 1946 are consu utional and the Cotton Tex lea (Control of Movement) Order 1948 is also 
consii utional 

Appenl by Special Leave granted by the Order of this C 3 ourt, dated the i6ih 
January, 1953 from the Judgment and Order of the High Ckiurt of Judicature 
at Nagpur, dated the 15th September, 19^2 in Crmunal Case No 45 of i95t from 
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the Order of the Court of the Magistrate 1st Class Hoshangabad in Criminal Case 
No 75 of 1949' 

H J UmngaT, Rameshwamath and R<^tnder Ji'aratn, Advocates for Appellants 
T L Shevde, Advocate-General of hfadhya Pradesh, ( 7 * P J^aik and I 
Shroff, Advocates, with him), for Respondent 

The Judgment of the Court was delivered by 

Mahajan, C J — The facts giving nsc to this appeal are these 
The appellant Hanshankar Bagla and his wife Smt Gomti Bagla were arrested 
at Itarsi by the Railway Police on the 29th of November, 1948, for contravention 
of section 7 of the Essential Supplies (Temporary Powers) Act, 1946, read with 
clause (3) of the Cotton Textiles (Control of Movement) Order, 1948, having 
been found m possession of “ new cotton cloth” weighing over six maunds which 
cloth, it was alleged, was being taken by them from Bombay to Kanpur without 
any permit After various vicissitudes through which the chalan passed the case 
was eventually withdrawn by the High Court to itself on the 3rd of September, 
1951, as It involved a decision of constitutional issues By its order, dated the 
15th September, 1952, the High Court upheld the provisions of sections 3 and 4 
of the Essential Supplies (Temporary Powers) Act, 1946, as constitutional It 
also upheld the constitutionabty of the impugned Order Section 6 of the Act 
was held to be inconsistent with ihe provisions of the Railway Act but it was held 
that its uticonstituuonalicy did not affect the prosecution in this case The High 
Court directed that the prosecution should proceed and the records sent back to 
the trial Court for being dealt wuh in accordance with law Leave to appeal was 
given both to the appellants and the respondent and requisite certificates under 
Articles 132 and 134 of the Constitution were granted This appeal along with 
the connected appeal No 6 of 1953 is before us on the basis of the said ceruficates 
Mr Umrigar, who appeared in this and the connected appeal, urged the 
following points for our consideration and decision 

(i) That sections 3 and 4 of the Essential Supplies (Temporary Powers) 
Act, 1946 and the provisions of the Cotton Cloth Control Order contravened the 
Fundamental right of the appellants guaranteed by Article 19 (i) (/) and {g) of 
the Constitution , 

(a) That section 3 of the Essential Supplies (Temporary Powers) Act, 
1946 and in particular section 4 were ultra Bires the Legislature on the ground of 
excessive delegation of legislative _power,, 

(3) That section 6 having been found ultra ttres, section 3 was inextricably 
connected with it and that both the sections should have been declared ultra itres 
on that ground , and 

(4) That the impugned Control Order contravened existing laws, , 
the provisions of sections ay, 28 and 41 of the Indian Railways Act, and was thus 
void in Its entiret) 

The respondent challenged the judgment of the High Court that section 
6 of the Act was unconstitutional 

In our judgment, none of the points raised by Mr Umrigar have any vali- 
dity On the other hand, we are of the opinion that the High Court was in error 
in declanng section 6 of the Act unconstitutional 
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Sections 3 and 4 of the Essential Supplies (Temporary Poivers) Acti 1946, 
pro%Tde as follows — 

“ 3 (i) The Centra! Go\-cnimeJit, ao fv as it ajipears to it to be necessary or expedient 

for maintaining or increasing supplies of any essential coounodity or for securing their equitable 
dismhution and availability at fair pnces mav bv order provide for refulatmg or prohibiting the 
production, supply and distribuGon thereof and trade and comaiercc therein 

(2) ^Yithout prejudice to the generality the potvers conferred by sub-secuon (i) an order 
made thereunder mas provide — 

(a) for regulating by Uceneea pemuis or otherwise the production or nianufacmre of any 
essential commodity, 

((f) forregulating by licences, penniUorothenvisetliestoragB transport, distribution disposal^ 
acquisiuon, use or consumptioii of any essential commodity , 

4, The Central Government may by notified order direct that the power to make orders under 
section 3 shall, m relation to luch mailers and subject to smA eomls/ien> if any , as may be specified in the 
direction, be exerc.sa.ble also by — 

(a) such officer or authority subordinate to the Central Government, or 
( 4 ) such State Goiernment or such officer or authonty subordinate to a State Government 
as may be specified m the direetmn* 

Section 6 rtjis thus 

6 Any order made under seccoo 3 shall have effect notv athstandisg auvihuig jneoosis* 
tent tberew ib eontained in any enactment other than this Act or any uutnunent bai-ing effect bv 
virtue of anv enactment other than this Act 

Under powers conferred by section 3 the Central Go\eniinent promulgated 
on 10th September 1948, Cotton Textiles (Control of Mo\-cmeat) Order, 1948 
Section 2 of this Order defifes the expressions “ apparel ’ , “ earner ’ , hosterv , 
“ cloth” and “ textile commissioner ’ Section 3 of the Order mas as follows — 

3 No person shall transport or cause to be transported by rail, road, air «w or inland 
oavigation any cloth, yarn or apparel except under and in ac^rdance with~ 

(1) a general permit notified la the Cazetu afindta by the Textile Commissioner or 
(u) a sperul transport permit issued by the Tesule Coiami»sion«T 
Section 8 provides that the Textile Comimssioner mav, b) notification in the 
Gazitte of India, prescribe the manner in which any application for a special 
transport permit under this Order ‘hall b- made The Central Go\-eniment 
has prescribed forms for application for obtaining jwnmts and the conditions under 
which permits can be obtained 

The first question canv-assed b\ Mr Umngar was that the provnsions of 
section 3 of the Control Order infringed the rights of a citizen guaranteed in 
sul>clauses If) and {g) of Article rg (r)- of the Constitution These sub-clauses 
recognise the right of a citizen to dispose of property and to carry on trade or 
business The requirement of a permit to transport b\ rail cotton textiles to a 
certain extent operates as arestnclionon the rights of a person who is engaged in the 
business of purchase and sale of cotton textiles Clause (5) of Article 19 how 
ever permits such restrictions to be placed protaded thev are m the public interest 
During the period of emergency it was necessarv to impose control on the produc 
tion, supply and distribution of commodities essential to the life of the community 
It was for this reason that the Legislature passed the Essential Supplies (Temporary 
Powers) Act authonsuig the Central Government to male orders from time to 
time controlhag the production, supply and distnbuuon of essential commodities 
Clause 3 of the Control Order docs not deprive a citizen of the right to dispose o f 
or transport cotton textile purchased by him It requires him to take a permit 
K— S3 
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from the Textile Commissioner to enable him to transjiort them The require* 
ment of a pennit in this regard cannot be regarded as an unreasonable restriction 
on the Citizen’s right under sub clauses (/) and (^) of Article 19 (i) If transport 
of essential commodities by rail or other means of conveyance was left uncontrolled 
It might well have seriously hampered the supply of these commodities to the pubhc 
Act XXIV of 1946 was an emergency measure and as stated in its preamble, was 
intended to provide for the continuance during a limited period of poivers to control 
the production, supply and distribution ot and trade and commerce in, certam com* 
modiUes The number of commodities held essential are mentioned in section 2 
of the Act and the requirement of a permit to transport such commodities by road 
or rad or other means of transport cannot, m any sense of the term, be said, m a 
temporary Act, to be unreasonable restriction on the citizens’ rights mentioned in 
clauses (f) and (5) of Article 19 (i) The Hi^ Court was therefore right m nega* 
living the contention raised regarding the invalidity of the Control Order as 
abndgmg the rights of the atizen under Arucle 19 (i) of the Constitution 

Mr Umngar further ar^ed that the Textile Commissioner had been given 
unregulated and arbitrary discretion to refuse or to grant a permit, and that on 
grounds similar to those on which in Dwarka Presad v The Stale 0/ Uttar Pradesh\ 
this Court declared void section 4 (3) of the U P Coal Control Order, section 3 
of the Control Order in question should also be declared void This argument 
agaui IS not tenable In the first place, the appellants never applied for a permit 
and made no efforts to obtain one If the pemut had been applied for and refused 
arbitrarily they might then have had a right to attack |he law on the ground that 
It vested arbitrary and unregulated power tn the Textile Commissioner The appel- 
lants were not hurt m any way by any act of the Textile Commissioner as they never 
applied for a permit They were transporting essential goods by rail without a 
permit and the only way they can get any rehef is by attacking the section which 
obbges them to take a permit before they can transport by rail essential commo- 
dities It may also be pointed out that reference to the decision of this Court m 
Dwarka Prasad s case\ is not very apposite and has no bearing on the present case 
Section 4 (3) of the U P Coal Control Order was declared void on the ground 
that It committed to the unrestrained will of a single individual the power to grant, 
withhold or cancel licences in any way he chose and there was nothing in the Order 
wjuch could ensure a proper execution of the power or operate as a check upon 
injustice that might result from improper execution of the same Section 4 (3) of 
the U P Coal Control Order was in these terms 

The L censmg Author iv may grant refuic to grant lemrw or reluse to renew a licence and 
msy suspend cancel revoke or modiTy any licence or any terms thereof granted by him under the 
Order for reasons to be recorded Provsaed that every power which is under th s Order exercisable 
by the Licetumg Authority shall also be exerc^ble by the State Coal Controller, or any person 
authorized by him n this behalf 

In the present Control Order there is no such provision as existed m the U P 
Coal Control Order Provisions of that Control Order bear no analog> to the 
provisions of the present Control Order The policy underlying the Order is to 
regulate the transport of cotton textile in a manancr that will ensure an even 
distribution of tlic commodity m the country and make it available at a fair price 
to all The grant or refusal of a permit is thus to be governed by this policy and 
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the discretion given to the Textile Conmmsioner is to be exercised m such a way 
as to eEfectuate this policy The conferment of such a discretion cannot be called 
invahd and if there is an abuse of the power there is ample power in the Courts 
to undo the mischief Presumably, as appears from the different forms published 
in the hlanual, there are directions and rules laid down by the Central Govern 
ment for the grant or refusal of pennits • 

The next contention of Mr Umngar that section 3 of the Essential Supplies 
(Temporary Powers) Act, 1946, amounts to delegation of legislatue power out- 
side the permissible limi ts is agam without any ment It was settled by the majority 
judgment m the Delhi Louis Act care*, that essential powers of legislation caimot 
be delegated In other words, the Legislature cannot delegate its function of laying 
down legislative pohey m respect of a measure and its formulation as a rule of 
conduct The Legislature must declare the policy of the law and the legal prin- 
ciples which are to control any given cases and must provide a standard to guide 
the ofhcials or the body m power to execute the law The essential legislative 
function consists m the detenmnauon or choice of the legislative policy and of 
formally cnactmg that policy into a bmding rule of conduct In the present case 
the Legislature has laid down such a principle and that principle is the maintenance 
or mcrease in supply of essenual commodities and of securing equitable distnbu- 
tioii and availability at fair prices The principle is clear and offers suilictent 
guidance to the Central Government m exercismg its powers under section 3 
Delegation of the kind mentioned m section 3 was upheld before the Constitution 
in a number of decisions of their Lordships ofthepnvy Council, vide Russell v The 
Qjuen\ Hodge v The Queen*, and Shannon v Loxter Matnland Dotty Products Board* 
and since the coming into force of the Constitution delegation of this character 
has been upheld in a number of decisions of this Court on principles enunciated 
by the majority m the Delhi Laws Act case* As already pointed out, the preamble 
and the body of the sections sufBcientl) formulate the legislative policy and the 
ambit and character of the Act is such that the details of that pohey can only be 
worked out by delegating them to a subordinate authority within the frame work 
of that policy Mr Umngar could not very scnously press the question of the 
mvahdity of section 3 of the Act and it is unnecessary therefore to consider this 
question m greater detail 

Section 4 of the Act was attacked on the ground that it empowers the Central 
Government to delegate its own power to make orders under section 3 to an> officer 
or authonty subordmate to it or the Provuicial Government or to any officer or 
authority subordinate to the Provmaal Government as specified m the direction 
given by the Central Government Inotherwords, the delegate has been authorized 
to further delegate its powers in respect of the exercise of the powers of section 3 
Mr Umngar contended that 11 was for the Legislature itslf to specify the parti 
cular authorities or officers who could exerasc power under section 3 and it was 
not open to the Legislature to empower the Central Government to say vihat officer 
or authonty could exercise the power Reference m this connection was made 


I (igsOSaR 747 (‘9jOSaj 537 
(3) L.R, (iSSi) 7 A C 8 9 
(3) L.R. (1S83) 9 AC. 117 


4 Lit (1938) A a 708 

5 393 U-S 383 




THE SUI-RSUB COURT JOURNAL 


[VOL. XVU 


64a 

to two decisions of the Supreme Court of the Umted States of America— PunuTTW 
Rejimng Co v Rjan^ and SchechUr v Vmud SttiUs^ In both these cases it was 
held that so long as the pohc> is laid down and a standard established by a 
statute, no imconstitutional delegauon of legislaave power is involved m leaving 
to selected instrumentalities the Tnalttng of subordinate rules within prescribed 
hnuts and the determination of facts.to which the policy as declared by the legisla- 
ture IS to apply These decisions m our judgment do not help the contention of 
Mr Umngar as we ttimV that section 4 enumerates the classes of persons to whom 
the power could be delegated or sub delegated by the Central Government and 
it IS not correct to say that the mstnimentalittcs hav e not been selected by the Legu- 
lature itself The decision of thar Lordships of the Pnvy Council m Skarmor^ s cast* 
completely negatives the contention raised regarding the invahdity of section 4 
In that case the Lt -Governor m Council was given power to vest in a marketing 
board the powers conferred bv section 4 A (<f) of the Natural Products Marketing 
(British Columbia) Act, 1936 Tbe attack on the Act wa^ that without constitu- 
tional authority it delegated legislative power to the Lt -Governor m CounciL 
This contention was answered by their Lordships in these terms 

* The third objection is that u is not wuhm the powers cif the Provincial Legislature to delegate 
so-called legislative powers to the Lt. Governor m Council or to give him powers of further 
delegation. Tha objecuoa appears to their Lordships subversive of the ngbis vvbicb the Provincial 
Legulature enjoys while dealing with natters falhog within the classes of subjects in relation la 
which the Gonstitu loa has granted legislative powers IVlihia lO appointed sphere the Froviaaal 
Legislatuie is as supreme as ant other Parliament and it u unnecessary to try to enumerate the 
innumerable occasions on wh eh Legislatures Provincial, Dominion and Impenal have aunaied 
various persons and bodies with sisiJar powen to those contained m ibis Art 

The next contention that the provisions of the Textile Control Order ope- 
rate as an unphed repeal of sections 27, 28 and 41 of the Indian Railways Act and 
are therefore mvahd is also not well founded. The requirement of a permit 
by clause (3) and provisions of clause (4) of the Order which empower the Textile 
Commissioner to direct a earner to close the booking or transport of cloth, ap- 
parel, etc , are not ui direct conBict with sections 27, 28 and 41 of the Railways 
Act. The Railwayi Act does not exclude the placing of a disabibty on a railway 
administration by the Government or aov other authority This clause merely 
supplements the relevant provisions of the Railways Act and does not supersede 
them Similar observations aj^ily to clause (5) which enables the Textile Com- 
missioner to place an embargo on the transport of certain textiles from one area 
to another There is nothing in the provisions of the Order which m any way 
overrides or supersedes the provisions of the different sections of the Radwavs Act 
referred to above 

The last contention of Mr Umngar that section 6 having been declared in- 
valid, section 3 is mextncably mixed with it and should also have been declared 
mvalid is alvo not valid, because apart from the grounds given by the High Court 
for holding that the two sections were cot so interconnected that the mvalidity 
of one would make the other mvalid, the High Court was m error m holding that 
secuon 6 was unconsututional Section 6 of the Act cited above declares that 
an order made under sectuion 3 vball have effect notwithstanding anything in- 
consistent therewith contamed m any enactment other than this Act or any in- 

1 293 U.S 3£0 3 L.R. ,938 A-C 70S 

2 295 U.S 4Q3 
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stniment having effect by virtue of any enactment other than this Act In other 
■words it declares that if there is any repugnancy m an order made under section 
3 with the provisions of any other enacbnent, then notwithstandmg that mcon- 
sistency the provisions of the Order will prevail in preference to the provisions 
of other laws which are thus inconsistent with the pro\a5ions of the Order In 
the tnew of the High Court the po^ver to do something ishich ma> haie the effect 
of repealing, b> implication, an masung law coidd not be delegated m \neiv of 
the majority deasion of this Court In Re Delhi Laws Act^, where it was held 
that to repeal or abrogate an existing law is the exercise of an essential Iegislati\'e 
power The learned Judges of the High Court thought that the conferment of 
power of the widest amplitude to male an order mconsistent with the pre- 
existing lawa is nothing short of a power to repeal In our opinion the construction 
placed on section 6 by the High Court u not nght Section 6 does not either 
ejcpressly or by implication repeal an> of the provisions of pre-existmg laws, neither 
does it abrogate them Those law» rcmam untouched and unaffected so far as 
the statute book is concerned The repeal of a statute means as if the repealed 
statute was never on the statute book. It is wiped out from the statute book 
The effect of section 6 certainly is not to repeal any one of those latvs or abrogate 
them Its object is suapl) to b> pass them where they arc mconsistent sinth the 
provisions of the Essential Supplies (Temporary Posters} Act, 1946 or the orders 
made thereunder In other words, the orders made under section 3 would be ope- 
rative m regard to the essential commodity covered by the Textile Control Order 
wherever there is repugnancy in this Order with the existing laws and to that 
extent the existing lavvs with regard to those commodities soil not operate By- 
passing a certam law does not necessarily amount to repeal or abrogation of that 
law That law remains unrepealed but during the continuance of the Order maftf 
under section 3 it does not operate m that field for the tune being The ambit 
of Its operation is thus limited without iherc being any repeal of any one of its pro- 
visions Conceding, howev'er, for the sake of argument that to the extent of a re- 
pugnancy between an order made under section 3 and the provisions of an exist- 
ing law, to the extent of the rcpugnanc), the existing law stands repealed 
by impbcation, it seems to us that the repeal is not b> any act of the delegate, but 
the repeal is by the legislativ c act of the Parliament itself By cnactmg section 6 
Parliament itself has declared that an order made under section 3 -hall have effect 
notwithstanding any inconsistency in this order WTth any enactment other than 
jhv'.ArJ nnt j AesJataiuin Jnadr Jyv jhr Je\jyia,t»“duU ahr.ligadAUitr vttslf 

has declared its will that way in secUon 6 The abrogation or the implied repeal 
is by the force of the legislative declaration contained m section 6 and is not by 
force oflhe order made by the delegate under section 3 The power of the delegate 
IS only to make an order under secUon 3 Once the delegate has made 
that order Its pow er IS exhausted Section 6 then steps m wherein the Parlia- 
ment has declared that as soon as such an order comes into bemg that will have 
effect notwithstanding any mconsisiency therewith contained m any enactment 
other than this Act Parliament bemg supreme, it certainly could make a law 
abrogatimg or repealing by impbcation provisions of any pre-existing law and 
no exception could be taken on the ground of excessive delegation to the act of 
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the Parliament itself There is no delegation mvoU ed m the provisions of section $ 
at all and that section could not b“ held to be unconstitutional on that ground 

The result therefore is that in our opinion the prosisions of sections 3, 4 and 
6 of the Essential Supphes (Temporary Powers) Act, 1946 are constitutional and 
the impuged Order is also constitutional Accordingly this appeal is di smis sed, 
and the trial Court is directed to proceed expeditiously ivith the case m accordance 
with law 

Appeal dismissed 

SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction ] 

Present — Mehr Chand Mahajai., Chef Justice, B K Mukherjea, Vivian 
Bose, N H Bhagwati and T L VenRataraua Ayyar, JJ 
K- N Guruswamy Appellant* 

V 

The State of Mysore and others Respondents 

Mysart Excue Act (1901) end Rules ihatuadet — Sedt »/ liquor I cmtts by Goremrfent — 'tectssi'y to- 
eanform ta t^i Rules 

Liquor 1 ueusui; m the State of M>-sore can oaI> be dooe in certain specified tiays and such d s- 
cretion aa u left to the auihonties « saictiv controlled bv Statute and Rule Whenever there is a de- 
parture from the methods of auction and tender provided for la the Rules the departure must be 
sanctioned by Government and must be notified The matler cannot be left to the arb Uvy 
discretion of some leaser authoncy 

The highest bidder at the aucuon obtamed no right to the I cence by the mere fact that the con 
tract had been knocked down u h s favour (the acceptance being subject to sanction) ^Vhere 
befomanction a pnvate offer of a higher amount »s received the ‘•igber offer cannot b* accepted 
without following the proce-^ure prescribed and is the secrecy of iheolBc Whatevet is done must 
be done e ther under the Rules or under a Notification which would receive hlepuhheitv and have 
hke fore and of which the prop e at large wouM have like nouce Arbitrary unprovtsaoon of as 
Bif Are procedure to meet esagencies of a particular ease is ruled out A grant of the contract 
straightaway to a nval who makes a furtive higher offer to the sancooning authontv after the 
contract had been knocked down is therefore wrong 

[However as the period of contract was to eapire shortly a wnt would be ineffective and it is- 
not the practice to issue meaningless writs ] 

Appeal under Article 133 (i) of the Constitution of India against the Judg- 
ment and Order dated the 10th July, 1953 of the Mysore High Court in Civil 
Petition No ii6of 1953 

M C Setalvad, Attorney General for India, {Umngar and Rajinder Anwin,. 
Advocates with him) for Appellant 

d^tUooT Snnv:asa iloo, Advocate-General of Mysore, fR Canapaihy ^er. Advocate 
with him) for Respondents i to 3 

M S K Aiyangar Advocate, for Respondent No 4 

The Judgment of the Court was delivered by 

Rose, J )Ve are concerned in this appeal wth the sale of a liquor contract 
for the year 1953 54 m the Sute of Mysore 

The appellant Guruswamy and the fourth respondent Thimmappa are nval 
liquor contractors The contract for the City and Taluk of Bangalore was auctioned 
by the third respondent, the Deputy Commissioner on 27th April, 1953 The 
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appellant’s bid of Rs 1,80,000 a month vfas the higliest, so the contract was knocked 
down m his fa\-our subject to formal confirmation b> the Deputy Commissioner. 
On the same day the appellant deposited Rs 1,99,618-12-0 

The fourth respondent Thimmappa was present at the auction but did not 
bid. Instead of that he went direct to the J^cise Conmussioner behind the 
appellant’s hack and made an offe" of Rs 1,85,000 

On iith.Ma), 1953, the Excise Comimssioocr passed the folloivmg order — 
“The highest bid receded m the recent auction u R* 1,80,000 per mensein Sn 
Th imma ppa has noNv offered Rj 1,8^ 000 per menseoi, ihf held hy the Deputy Coininissioner 
tf cancfil^ The Deputj Coramttfifiner Ban^lotc ir requested Co tale further acOon 

under the Rule 10 of the Rules regulalmg the tales of E«as^ Privileges 
The tender given by Thimmappa is herein enclosed ’ 

The same day the Deputy Commissioner inform^ the appellant that the sale had 
been cancelled by the Excise Commissioner and oh t6th i953 he was gi%en a 
copy of the Excise Commissioner’s order 

On i2th Ma’j, i953« the Deputy Commissiodcr made the followmg order 

" The Todd> tale he’d on the a^ch Aptd iSsS* w» ishich a bid of Rs i, 5 o,ooo 

per month >»as secured This sal* has been cancelled bv th« E*cue Comnussjoner la view of the fact 
that a higher tender of Rs i 83 000 per mootb has been received from Sn T Thimioappa 

a In these circumstaaen, the tender of Sn T Tb*®*»appa i» 

accepted 

Protests and appeals tvere made to various authorities but they proved mfime- 
tuous, so, on 19th Ji'ne, 1953, the appellant applied to the State High Court at 
Mysore for a wnt of ma/idarm The petition "as dismissed but the appellant 
was granted a certificate under Article 133 (1) of the Consuti>uon and so has come 
here 

The matter is governed by the Mysore Excise Act of 1901 and the Rules made 
under it Section 1 5 of the Act prohibits the safe ©f hquor vnthout a hcence from 
the Depi*ty Commissioner Section 16 provides that — 

' Ii shall be lauful for the Government to grant 10 W person or person* on such conditions 
and for such p-nod a* ma' seem ’’t the exdusne ct other pni Jege — 

(i) of se ling b> retail 

any country hquor wilhin anv local area 

No grantee oi an> pnvd'^ under thissecuonshallercrc'^the same until he has reeeii ed a Lcencc 
in this behalf from the Deputs Ownm-ssioner 

Section 29 authorises Government to ntaLe rules for the purpose of carrymg 
out the provisions of the Act 

The notification containing the Rules is headed — 

the GovxmmcDt of IGs H.ghP^ the Maharaja of Mysore a-e pleased 
to frame the following rules to regulaie the disposal of the pnvJege of retaj vend of intoxicatinp 
liquors * 

Then comes Rule I i It nins — 

The privv-fi^ of retail vend of excisable amcle* shah be disposed of either bj aucuon or b> 
such other m-ihod as ma' be notified hv Goverrmcnl 
Rule I 2 IS also relevant It says — 

‘ In cases where the nghi of reiaJ rend is pennitted tn Government to be dispo«ed of bv call 
ing for tenders, a noufeauon calling for the same shall be puhUshed by the Excis Coirinisjiorer in 
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tHree successne issues of the Mysore Gazette after ohtaiciag the p^e\^ous approsal of the Go%-era 
inent therefor 

Then follow a senes of niles about auctions Out of them, Rule II 8 is ah ‘"c 
need note It runs — 

The shops will be knocked down to the highest bidder but the sale will be subject to formal 
■confirmauon by the Deputy Commissioner who shall be at liberty to accept or reject any bid at hi* 
dt=creuon Ou>-h formal cocfirroauon will be tantamount to an acceptance of the bid unless rcsised 
tfv the Excise Comniisuoner lot speaal reasons ’ v 

Finally, we come to Rule II to It is as fbUows 

Shops remaining upsold at the first auction or shops the sales of which liat e not fcccn con 
finnea but cancelled will ordinarily be disfiosed of by re auction or by tender or otherwise at the 
discret-on of the Deputy Commiss oner later on 

This Courthad octjasion to observe in Slate of Assam v Keshab Prasad Sxngh and 
i)thirs '‘- — fisheries case — that the sale of these licences forms such a lucrative source 
of revenue that State legislatures have deemed it wise not to leave the matter to 
unfettered execuuv e discretion , accordingly legislation has been enacted lA most 
pans of India to regulate and control the licensing of these trades , Acts are passed 
•and elaborate Rules arc drawn up under them It is evident that there is a pobey 
and a purpose behind it all and tl is equally evident that the fetters imposed by 
le^slation cannot be brushed aside at the pleasure of either Government or its 
officers The Rules bind State and subject alike 

The Act and the Rules make it plain that liquor hccncing m the State of 
Mysore can only be done in certam specified ways and such discretion as is left 
to the authorities is strictly controlled by Statute and Rule 

Rule I I gives two options the licences must cither be sold by auction or 
by such other method as may be notified by Government *’ It is not by such other 
method as may be desired by Government or thought fit by it but by such other 
method as may be notified The notification is of the essence, and for good reason 
these are matters of public concern and of importance to the State because of the 
revenue reaped It is necessary therefore that all and sundry should know what 
IS what by public notification m the Gazette and it is important that this should 
not be left to arbitrary executive pleasure 

Rule I 2 indicates one of the many shapes the ‘ otherwise ” can take one 
of the ' otherwise ” methods can be by calling for tenders But if that is selected, 
then a further fetter is forged There must be a public call for the tenders by pubhea- 
tion m no less than three successive issues of the Mysore Gazette, and mote, the 
approval of the Government must first be obtained The careful elaboration of 
this Rule precludes us from holding that it can be by passed or ignored at the will 
and pleasure of an executive officer 

But the authorities are not tied down to the method of auction and tender , 
that may be undesirable for a variety of reasons the urgency of the situation being 
one of them , nor are they bound to follow Ri le I 2 as an alternative They 
have a discretion under Rule 1 i and can act ‘ Otherwise” But if they 
to do that, then it is essential that due notice and publicity be given of the “ other- 
wise" method in a Government notification as Rule 1 i directs The Gazette 
IS issued every week and where necessary a special ediuon of the Gazette can be 
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issued at a da\’s notice, so the uigencj of the matter is no real reason for b> -passing 
the Rules \Miat the legislature has insisted on is that sshenesTr there is a depar- 
ture from the methods of auction and tender prQ\nded for m the Rules, the depar- 
ture must be sanctioned b> Go\-eminent and must be “ notified ” The matter 
cannot be left to the arbitrarv discretion of some lesser authont> 

In the present case, there has not been anj notification m the Gazette to Ijnng 
the “other\vi«e” portion of Rule 1 i mto plaj, nor have tenders been, called 
for in the onl> sshich Rule I a permits ^^e are therefore left svith the nor- 
mal mode of <ale contemplated b\ the Rules, namels public auction 

It IS admitted that the contract is-as a\ ctioned on 27ih Apnl, 1953, it is admit- 
ted that the appellant bid up to Rs 1,80,000 and it is admitted that that svas the 
highest bid , It IS tdso adnuttedtliat the contract ss as knocked down m his fa\ our 
But that was not final because under Rule 11 8 the sale was evpressK subject to 
the foimal confirmation of the Depi t\ Commissioner who is gisen a discretion to 
accept or reject a bid The Depm\ Commissioner did not gne his sanction but 
equally he did not exercise his dicrcuon But that can be treated as an irregula- 
rity m this case because e\-en if sanction had been giscn it was subject to resision 
bi the Excise Commissioner " for special reasons ” That fact distinguishes this 
case from Cornnisnofier uf Pohet, Bombay ' Cordhandas 

Now the Excise Commissioner exercised his authority a UttJe i r regularly 
it 18 true becai se the matter did not reach him through the proper channel , but 
that woi Id not call for interferenct b\ wav of a wnt The substance of the thing 
IS there and as the High Coun was not a Court of appeal it could not have been 
called upon to correct a mere technical error m ihe exercise of a jurisdiction 
which was otherwise valid It must be remembered that the Excise Conums 
sioner was not a Court of law whose kisui was dependent upon the filing of a regular 
appeal The sale was cancelled and a reason was given , and the fact that Govern- 
ment would be able to get an extra Rs 3 ooo a month as revenue is certainly a 
good reason The cancellation v\as therefore proper and as the appeiJani obtained 
no nghi 10 the licence bv tlic mere fact that the contract had jjcen knocked down 
in his favour yihe acceptance being subject to sanction) the appellant’s first rehef 
asking for a mandamus to confirm his nght to the licence for 1933-54 cannot be 
granted. 

e now pass on to ih" subsequent action of the Deputy Comiaissioner in giving 
the contract to Thimmappa It was contended that the Deputy Comimssioncr 
acted within the ambit of his powers because Role 11 10 gives him an absolute 
discretion eiUier to re auction or act otherwise and no fetters are placed upon 
the ‘ othcrwiH ’ It was argued that the Rules which precede Rule II 10 
vsith ihe mitral stages thev require either an auction or the callmg for tenders 
b\ notification under Rule I 2, or such other method as mav have been duly noti- 
fied but once there is an auction and il is cancelled under Rule II 8, then the 
aullionties are no longer bound by anv rules and have an absolute and unfettered 
dj<crct3on The urgency ol the sitiL-tion at that stage 15 advanced as a reason. 

\\c are unable to agree Tlie same word appearing m the ta-mi- section of 
the same set of Rules mi st be given the same meaning unless there is anything 
to indicate ihc coniiar. The full content of the otherwise ” is specified m Rule 
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I I It must be construed in the same sense m Rule II to But that apart, 
this would, in our opinion, run counter to the policy of the legislature which is 
that matters of such consequence to the State revenue cannot be dealt with arbi- 
trarily and in the secrecy of an office Whatever is done must be done either under 
the Rules or under a Notification which would receive like pubhcity and have 
like force, and of which the people large would have like notice Artbitrary 
improvisation of an ad hoc procedure to meet the exigencies of a particular case is 
ruled out The grant of the contract to Thimmappa was therefore wrong 

The next question is whether the appellant can complain of tins by way of 
a writ In our opinion, he could have done so in an ordinary case The appel- 
lant IS mterested m these contracts and has a right under the laws of the State to 
rccei\ e the same treatment and be given the same chance as anybody else Here 
we ha\e Thimmappa, who was present at the auction and who did not bid — not 
that it would make any difference if he had, for the fact rematns that he made no 
attempt to outbid the appellant If he liad done so it is evident that the appellant 
would have raised his own bid The procedure of lender was not open here because 
there was no notification and the furtive method adopted of settUng a matter of 
this moment behind the backs of those interested and anxious to compete is uiyusli* 
fied Apart from all else, that m itself should in this case has’e resulted m a loss 
to the State because as we have said, the mere fact that the appellant has pursued 
this writ with such vigour shows that he would hate bid higher But deeper con- 
siderations are also at stake, namely the elimination of favouritism and nepoti^ 
and corrupuon not that we suggest that that occurred here, but to permit what 
has occurred m this case would Jeavc the door wide open to the very evils 
which the legislature m its wisdom has endeavoured to avoid All that is 
part and parcel of the policy of the legulature None of it can be ignored 
We would therefore m the ordmary course have given the appellant thevmthe seeks 
But, owing to the time which this matter has taken to reach us {a consequence 
for which the appellant is in no way to blame, for he has done all he could to have 
an early hearing), there is barely a fortmght of the contract left to go We were 
told that the excise year for this contract (1953 54) expires early m June A wnt 
would therefore be inefTectivc and as it is not our practice to issue meaningless 
wnts we must dismiss this appeal and leave the appellant content with an enuncia- 
tion of the law But as he has m reably won his case and is prevented from reaping 
the full fruits of his victory because of circumstances for which he is not responsible. 
We direct that the first respondent, the State of Mysore, and the fourth respondent 
*^^^*®^’^!fP“’pay*bic‘appfe\iani’nis costs’ nere arih m lne’fii^n'lLiouft Tne olncr 
respondents wiU bear their own costs 

Agent for Respondents i to 3 R H Dhebar 


Appeal dismissed 
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THE administrative JURISDICrriOX OF THE INDIAN JUDICIARY 
THE NATURE AND SCOPE OF THE REMEDIES UNDER ARTICLES 
226 AND 32 OF THE CONSTITUTION OF INDIA* 

BY 

Dr a T MarKose, m a lx. o , Advocate, Emakulam 

t 

Intnductory 

The e\penence of India under an imperial bureaucrat) for a period of about 
t%\o centuries shoNsed that restricuons on indmdual bbcrti could be imposed 
effecmel) b\ curtailing the power of ihe judiciary in the remedial^ field of public 
law No vionder, therefore, that the architects of the Indian Constitution were 
vert anxious that no inhibition should c.xist on the jurisdiction of the ordinary 
superior judiciarv of the land to gi\e remedies for the violation of the liberties of 
the citizens at the hands of the admuustrauon * 

The CoiisUtuuon, therefore, conferred on the Supreme Court* and the State 
High Courts* of India powers to control the administrauon from violating the 
nghes of individuals Of these provisions Article 226 of the Constituuon* is the 
most unporunt because it confers power on the State High Courts to issue orders 
Similar to the English prerogative wnts 

The Article reads as below — 

“ (i) Notwithstanding anything m Arude 32, everv High Court shall 
have power, throughout the lerntones m relauon to which it exercises jurudicnon, 
to issue to an) person or authority indudmg in appropnatc cases an\ Government, 
within those temtoncs directions, orders or writs including wTits in the nature of 
habeas corpus, mandamus, prohibition, quo uerranto and ctriioran, or an) of them for 
the cnforc»ment of an) of the nghts conferred bv Part III and for an) other purpose 

1 A needed emptiasis was supplied bv die C 3 uef Jusucc of ihe Calculu H gh Cowi in lluidusUm 

\fslars Ui \ "f loisa, AIR- 19^4 Cal 151, 154 b> poiiiung oul that Arude 216 was only 

a mere procedvirol provis on made by the Gonsuiuuon 

2 Cf Some charactensbes of the Indian Consunuion, ipaj, page 6 In Bniain 

the official is fnfhtcncd of the people with a capital P In India the official repres-nied power 
voih a cap lai P Tlie mult la the (ndian Constitution Q » tuspicion of the powers of Goverjunrat 
■which i»-ui certainh ptvAe embarasung Cf also iSuf page 19 

3 Arudes 33 and 

4 Artidcs aiS *2, 

5 Hereinafier referred to as the Article 

* Inscribed to Acharya J^annstra Decs 

J— 24 
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(2) The po^ver conferred on a High Court by clause (i) shall not be m 
derogation of the poiver conferred on the Supreme Court b> clause (2) of Article 

32 ” 

Proceedings under the Article ha\e become celebrated Under it abongmes* 
and aristocrats*, ^oung hopefuls* and old revolutionaries* have ahke vundicated 
their liberties and frustrated illegal administrative action From the Union of 
India at the top® to local muniapal conmuttecs at the bottom* all pubhc, autho- 
rities are under its sway In Cape Comonn* and the Punjab,® Bombay* and 
Bengal*® these constitutional vmts run checking ultra iir« action of Governments, ** 
abuse of discretion of District Magistrates,** excess of powers of Custodians of 
evacuee property*® and commissioners of workmen’s compensation ** 

Looking at the praters contained m not a fevv of the apphcations under the 
Article many v\Quld fancy that there are no limits to the jurisdiction conferred 
by the Constitution on the State High Courts under this Article Promotions m 
Universities without passing cxammations*® and specific performance of ordinary 
contracts** control of political parties** and political leaders** are prayed for ** In 
some Rajasthan cases** all the writs or any of them excep* habeas corpus Mere asked. 


I Kw^ura ^odhan \ Gansodhar Bthrra \ 1 R i<i^3 Onsss 338 A khtnd of Onsia obUi&ed 
aft order under \rucle aa6 quashing a dw non of ih« Addibotial ^geni of the Agency Tracts which 
had deprived the petitioner of hu homestead 

3 ftana Aari Prafap 5injA \ o/t.P , A 1 R 19^3 All 99 

3 Champakam Doratraji’i \ StaUof\hdias \.l R 1951 Mad jso ILR *49 ► 

1930; 3 M L J 404 (F B ) affirmed on appeal by the Supreme Court in Stale 0/ Madras v Chemptkam 
Dortirajan 1951 SCJ 313 1951 SC R 543 1 M L.J 621 

i i K Gopa^Iaie 19:^ Mad 41 (1953)3 MLJ 690 

3 Chkoubhei Jelhabai Pat I £S Ca \ The Uium^ India and et)un, Al^ i9j9 Nag J39.IL.R. 
(i9o"l N 156 The Lmon of India was asked to pay the costs of the pepuoner 

6 RaiJlid 4hmtJ V Mimwpei Board hairana, 1930 S C J 334 1950 SCR 566 

7 Shak Manscor \ Coeemmmt of Ttr'oneort Cochjt, 1950 K L T 159 

8 Afen v State, \ 1 R 19^3 Pepsu 16 

9 Abdul Majtdv A fl jSiiyaA, A IJt 1951 Bom 440 1 L.R (1953) Bom 378 
10 Aoton /bjrjijn Guila > Ananlha Shmtaf Rof, AAK 1953 Cal ii2 

It See footnote 7 above 

la Jennghahhai V Emperor AIR 1950 Bom 363 • I LR. (1950) B 539 , RameshionT Prajof 

V Distrut Mapitrale Kanpur AIR. 1954 All 144 

13 Kasma KhaUen v i? P Stnha {Cmtodum Eraruee Property), A.I R >954 Pau 43. 

14 See footnote to above 

15 Skudershan Lai iJinrrrfi and oAers v Dean oflht Foo^fy of Saimee, Uniorriity of AUahaiad and 
elhert, AIR 1953 AU 194 Malik, CJ ,and Bhargava, J , who dismissed the petilioa did not mulct 
the y ovmgsters in cost because the judges graaously bought that the boys were misguided Of course- 
UmversiQes are m proper casa amenable to the jurtsdictton under Art. 226 

16 Dong Long td Shanghai Baniing Corporation \ Bhm Das Pranjican Das A.I R 1951 Bom 158 
In this case a wnt against a private mdirsdual not to enforce an award was asked for Chetur Si^h 

V Slate of Madhya Bharat A.I R 1953 Punj 339 Gandhanmv Atete ^ Afad^a CWat, A.I R 1953 
MB 58, Dell Dayal V Fepju Stale, A.I R 1933 Pepsu g, Induoi Tobaeeo Coiporalion ^ The State of 
ALadras, AIR 1954 Mad 549 at 551 (i9>4) i M L.J 429 Time alone can say whether Brijliif 

V Slate of Uttar Pradesh, A I R. 1 954 AH 393 wiH be haded as a precedent in so far as it recognises 
Government contracts as a part of public law enforceable by mcaisTOu or forgotten as a freak be- 
cause « gees conttary to the general law that wandonau cannot be used to ^orce coniractual obb- 
gabons 

17 In re AosflWuiMnfltTi flrdii, I L R (1950) Mad 1119 AIR 1951 Mad 249 (1950) 2 M L. 


Pandit Jaaakariat KAni vVl R 1953 Nag 301 
• D. Ram <md aihen MR 19^ Pat 297 See infra Sertwft /r 


18 Aararana Bhaskera Kkare < 

•9 Cf Jamalpur Aija Sernaj v 
of this paper 

V of Ctnl 5B«d»r, A I R 19^2 Raj 74, f.m Udairaj v Commissioner 

of Ciril Supplies, A. I K 1952 Kaj 79 la Shambha D^ly PrpsuStale.Al'R 1952 Pepsu lya, the 
report Slates that wnU of {frtiafflji, jwohihition, • — ’ J 


•e asked. 




THE SUPREME COURT JOURNAL 


*57 


* 954 ] 

The Courts arc not entirely free from bU'T** for this condition of apparent 
anarchy in the form of applications and types of reliefr pra> ed for under the Article 
In many cases the High Courts ha\ e created imnecessarv di\ ersitv svhere uniformity 
could ha\e easil) been obtained and preserved For example the %eiy name 
of the proceedings under the Article is strange to relate, different m different Hit'h 
Courts ^ As a rule, the Supreme Court u careful m couching the directions 
issued under Articles 3a and aaS of the Constitution It corrected the form of 
order of a High Court m one case* and cnncised the wording of an order of another 
High Court * But man) State High Courts issue orders under the Article less 
carcfullv 


Orders on petiuons h) dismissed Government empIo)ees ma) "be taken as a 
t^'pical example Accordmg to the Pm-v Cornell practice * the proper relief, 
on finding that the servaces of a Crown emptovee are illegally mterfered with, is 
to give a declaration to that effect Thai was so done under the Article in imip 
Sin^h \ StaU^ while m Pulin Bthan \ Thi DkisiomI Supmntenient South East Rail 
itaj* a suspension order of an emplovee was cancelled and the emplo)er vsas 
directed to forbear from enforcing it on the ground that ther^ was a violation of 
service rules ’ But the Nagpur High Court on a finding that the petitioner was 
illegall) remov ed from service m Tnbhu anaih \ Co ermrjnl Utaon of India* set aside 
the order and reinstated the peuconer, m order as die High Court was 
pleased to observe to obviate anv administrative difficulties ”* 

There 1$ conflict of views about vvho are proper appbeants^® and who should 
be proper respondents** in manJanzti applications WTiether there can be remand 


1 The Allahabad and Rajasihaa H 3 <di Coure call proceeding under Article s 6 eiN-il inucel 
Uneous wnis A I R Jgat AU 6 8 68< and A t R 1933 Ra; rro » s 180 tuani, ovi} nJe, 
AIR iQoS Aaam 145 cSlctitu avil Kw^oase AfR 193} Gai 3&>-8f a»il mle AIR. 
1953 Cal 587 and » mpU laauer A-l R 1933 Cal 310 Husach^ Pradesh wtii peotioni 
AOL t9a3 Him Pra 95 103 M3db>-a Bharat cml mscellaneoui case A .1 R 1933 MB 82* 
836. Natpur ojisceUaneous peiiuon A.I R 1933 Na» 284 291 Punjab eieil wni A.I R 1933 
Punt 325 239 *43 Patna, mjceUaneousjvidicial case. A-l R 1933 Pat. 113 117 833 Travaacore 
Ckxiin, ongmal penuons A.I R 1933 T C a86, 296 3*3 

2 CcmasstBntT cf Palia y CariVuat Das (193I) S GR J35 (1951) S C.J Boe 

at 812 (SC) 

3 Vteratipa Filial y Ritnait & RxruBi, U (igjijSCJ 261 269 (1930)8 GR 277 SC) 

4 hTshCmmisstmeT p/ Indus I \I LsJ AIR i^tBPC 121 LR 73 I A 223 (tOtS) 8 
At LJ 55 (P C.) 

5 A.IJt. 1953 Pepsu 34 

«£ X fX. rgjj <2si' 45 ar 47 

7 There « considerably force m a contrary view taken ta Letls'^U v Sl~e pj \faiD-ia Bharat 
V.I R 195a AI B IQ3 that a peataoner could not come under Art cle 226 for remstatement 

be was protected by Arlrclc 321 leinstatetnrm bem? neitbet a legal nor an equ table remedv und» 
generalUv, See also iJetio 5 ui.H > Cs.cr— vKieyPepw A.I R 1934 Pepsu 98 109 last paragraph 

8 AIR 1953 Aag 138 Snba CJ and Modboliar J 

g DtJ at page 141 In none of the above three cases was arrears of pav claimed. In the I ebt 
of the deciaon of the Supreme Giurt in 7 >r S—c •/ BJiar v dSdJ Vfe ui (1954) S GJ 300 the 
emploj-ees could have claimed it. Whiat was cUimed in the Nagpur case was not arrears of ssley 
(Cf /lid- rufra pra ers 6 and ) but certain compensations and tnemneats (the last pavable only 
after eonlirtnanon while the peuuoner was suU in probation) which would come under the Supreme 
Court decision in i—r »/ PradoA V tf •d.xcr (i934)SGJ 503 (1954) 2 M L.J 51 (SG). 

to G En* ne^r 4 j«via..<p>« VjelVrry JyJiay V P Gom—nnr. AIR 1952 AH log with 
Tic Dist^cl DsUl OirPtrs Ausnaftna v Tie DtsSrvt Mapitre^ erJ era or A.I R 

«93* AI>-5. 14 

It G S-ftos- 5 s SajcfP^}^ AIR 193I Punj 90 with Sjw.armira v CalaUs 
A.I R 19j 3 Cal t-^ at 17b 
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under Arude 226 on quashing the decision of an administrative t-ibunal by 
cntioran^ is a mooted point The N^ur High Court did not lose time by even 
jemandmg matters back to the tribunal but declared the final decision which, 
accordin'^ to the High Court, the adimnistrauve tribunal would have made on 
remand * While some judges have hdd that proceedings under the Araclc 
cannot be issued against a private individual* or association* or an institution 
like a college® some judges are of opinion that proceedings under Article 226 can 
50 against privately-managed mstitutioiis like the Pachaiappa’s College * When 
some judges of the Calcutta High Court^ held that the Government of India 
cannot be said to be located m the State of West Bengal for purpose of proceedings 
before the Calcutta High Court under Article 226, the Allahabad High Court has 
expressed a contrary view* about High Court’s junsdicuon 

There is uncertainty on the questions when alternate remedy can properly 
defeat an application under Article 226* and what are the remedies which 


I Cf Mokamed OMmar Rashxmltola v Labour ipMlate Tnbunal AIR 1952 Bom 443 Chagla, 
C J and BhagwatJ J ■ivuh Harxhskm v ftamachandn AIR 1953 Hyd 56, 57 

9 SnKnshnanH Shopu Manak Lai 1953 Nag 284 Pr^lla Kumar v Magpur Corpora- 

(WR, AIR IS 53 Nag 2gi 

3 In te H (i95i)aMLJ 171 AIR 1952 Mad 112 Rajamannar, GJ and 

'BalaVr sbna Aiyai J An appUciUon on of a rovnot was fikd in live Madras H>g^ Court under 

Article 226 to restra n respondents who were pnvate individuals from cutting and removing tree* from 
certain lurvey numbers The reason for hlmg the peui on under Article 226 was that the peutioner 
■was precluded by the summer vacation from filmg a suit in the Disuict Court of Anantapur which 
■was the proper forum 

4 Inrt J^agobhushanamReddi ILR (1930) blad 1119 (i930)2MLJ 278 Rajamaanar, C 
J and Somasundaram J A wnt of prohibitiofi was asked under Amele 226 against the All India 
Congress Committe In Thulaiidar Afobun v TTu AlUpp^ Chamber o/ Comi’xtrce AIR 1953TC 26 
aai Ramesh Chandra V Principal Btpm Behan IntermeduU CotUge AIR 1953 All 90, this aspect was 
not discussed Nundalal v Pranude^al AIR 1959 Cal 74 was a second appeal in a ordmary suit 
■where by way of oitlrr the Court (Ibid at page 73 Haines CJ and Das J ) observed that manda 
rmi could be issued only against the bolder of a pubbe office and not against a private individual 


5 Joseph Alundasenyv St Thmas College, Tnchar (1953) KLT 773 Amerendra Chandra v 
Ararendra Basu, A I R 1953 Gal 114 

6 Sekkitar \ Knshnamoorthy (1931) 2 MLj 568 AIR 195a Mad 151 Writ was not 
issued but Subba Rao J , was of the view shat a wnt could be issued against an institution like the 
Pachaiyappas College 

7 Harries CJ and Muthenee J m ifeyifi Basti Ltd v Llq)ds Bank Stq^ Association and 
Sukhial ChundtrmuU v A K Shah referred to and followed by S nha J , in Ramtsk Chandra v Director- 
Ceneral of Obsenetorus Acw Delhi AIR 1953 Cal 767 

8 Maqbulunnissa V Unton of Indus AIR 1933 AU 477 (FB) After the Supreme Court 

dec Sion in £lrrli()n Communon V Saka Venkafa Rao (1953) SGR 1144 (1953) SC J 993 (1953) 

1 M L 3 1 ®" above Allahabad decision may need scrutiny to see •wheAtt the State Government 
should not be deemed an or ginal authonty involved in diat case 


9 The posit on appears to have cleared up a little in matters of taxation In Himmatlal 
HarxialAIektav State <if Madhya Pradesh ti954)SGJ 445 (l954)iMLJ 690(80) the Supreme 
Court held that where a law purporting 10 levy sales tax was fowid to be ultra w j even a threat by 
the State (wh ch arose in this case only by the existence of the impugned law on the Statute Book 
of the State to enforce its coercive machinery for the coUecUon of the tax is a suffic ent infringement 
of a cit zen s fundamental right to carry on his trade and profession so as to entitle him to call for 
relief under Arude 926 of the Constitution The Court observed that the rule declaring the apph-- 

cafaiIityofArUcIe926to such cases wMladdowninStflteo/fiomiaTV UnUedMotors L/d.AIR 1953 

S C 252 (1933) 5,9 J ,313 (*933) * M L J 743 In that t»se also the law imposinjr sales tax 

Was challenged as ill^l but unsu^fuUy Hie pnnciplc of interference in both cSsel was said 
to have been Aat laid down in JlfoWJ rana v Toan Ana Committee, Jalalabad AIR iq« SC 
US 1952 SCR 572 (1952) SGJ ife But this was a case where a licence fee was atiempted 
to be imposed under an illcgapye law of the committee and the Supreme Court disUoeuishedon 
thatscore^earlerdecisionfljmjdalv /ncaweiaxCoinimajoBCT- (igsiJSGJaos <i95t)*iMLl 
AIR 1951 SC 97 m which the Court declined to interfere under Article 32 witto the levy 

gneimncc in_that case was that the mJeome-tax 


officer itTtin|lj assessed him In such cases there w 


10 violation of fundamental rights 


1 
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may be considered as proper alternate remedies ' 

The effect of delay on apphcations under Articie 226 is another area of un- 
cerlamty * The same proposition is held bv one High Court to be correct* 
and by another* to be wrong ® When die Madras High Court holds that a 
mere member of the pubbc has no loots standi to file a smt of quo tiananU}* the 
Calcutta High Court holds otherwise * ^^'hen an admimstraut e procedure 
of the Board of Revenue i\-as declared lU^al by the Allahabad High Court* a 
^iTTiilaf practice s\as held to be within the powers of the Board by the Rajasthan 
High Court.’ 

Hovk far condicts consequent on the denial bj one partj of facts affirmed by 
the other can be resohed m proceedings under Article 226 itself, is an important 
question which remains to be deaded ** 

These conflicts are mdications that Courts are not law-manufactunng slot- 
machines and that the theorj that Courts onlv discos cr laiv is a m^th But these 
conflicts have graver consequences in adoiimstratis e law than similar conflicts have 
m private law or litigation It is sufficient at this place to pomt out that they 


Tbs pnanple that appears to emerfe from ihe abov-e rulings 15 that t here taxaoon a under 
an uneoasututtoaal law ongtnal or tuborthnaie the High Coum and Supreme Court can interfere 
under Articles 226 and 32 respeeuvels vtbile if (be gnet'ance u oal> that the taxing authonues are 
in error m proceeding under a valid law then siani of> remethes are to be rtbausced belore Court 
relief u claimed 

I Compare the followut; pa.tof decisions S ii’'i onJeHinv Jtnaotrsj and 

«t>Tr AIR 1933 Raj 138 iD B ) and Chailsr Su H v Steu »/ tCd'ija B’laraJ \ I R 1933 SI B 223 
(DJI) Adxnof^mandBMs s Suu*/Msdrat \.i R 193'' Mad 8jO (1952)2 MCJ ‘'7foUowing 
Bnniute/ Madru v Sdlfijansr^ana Miathr A-l R 193’ Mad 283 vigst) 2 M.L.J 340 and 
Cctmtpolitm Qjb V Drpiey Co^mfrnsl Tax OJurr \.I R >931 Mad 814 (1932 1 MI J aoi, 

Ami itoilerawj \ Gc;^mfvt ef A,l R .953 Hvd ,9 at p 96 and Astnjai dwija v 

bi ui#nJ Frru O^cer SIR Pra 33 Sana v PtfJ SIR 1931^010 423 and Ijiafte 

Enufutnfig Ca \ I Aan SIR 193I SJl 746 at p 69 (F 3 para. 62 per Malijt C.J 

a Sa-trWtt v \iM!uahs’i 11930 2 SI L.J +48 SIR 193! Mad 250 Urj^a-n \ 
S>aU, (1933 k.L.T 703 Cf RajepjieJta IMr Oxvri and Iftarraf \/rrr^.£n.r isiyMlton v S^f ef 
tjwT SIR 1953 Sim 2 where after a tbscuss on of various decuions on the subject a delay of 
seven months was b'ld fatal Ba/vimatt Dalbikna \ OLxrmi >'r»-uwii iA\3nIj aid oAr SIR. 
1933 0*1 233 the peution was dismissed 10 this ease on the ground of delav thoUsb on the ille 
gality of adTunish-aiuc act there was little doubt 'ftf Ca.\ LArt ur v Ce’v-nna.r ef I1.311 lot, 
(1931) 1 M L.J 417 I L R ti93» Mad 813 S 1 K 1931 Mad "04 Uanaiir Sm^h v 5.ele 
ef RajiitSm A.I R 1033 Raj 23 Kajjnandan Bjs 5(’'ut Cemftavr v A'lpeUal* Traupert 
S.I R 1933 Nag 80 followed in Mif-jmeJ SjfTi..^v TVtJi^SSri aid anst'irr S.1 R 1933 Nag 
23I The last two dccis.v_ ar oserrji 0 id Atv a '■ lltx ef lfaf_7J Pr.^^h \ 1 R 1934 'Sag 
■ The order of Connda Menoo J in I rst-emrij s Slx-ee/M^ri, 1934 tSLLJ 

444 AIR 1934 Slad 5S;, 58S 589 appean to represent (he correct posit on 

3 S Haiiam Sxn^K Shoot Stighv S Sardo Str^h Itifpat Si%h SIR 1933 Pep *133 

4 S^-u.hmaf and 0 htrs \ C 0-1 ari o'- n SIR 1933 SU 633 

5 \\ ih iht re'j'l that the Uection Tnbiin Is under the Represen ation of the Peoolea Set 
1^3! wh ch 1 inciion un-^er di^erent Hu,1i Courts ba*e to follow cotflicui;; in euf'etatKins of the 
id-ntical le^ula -e prosts on 

6 In r- CA-Uj ji Cj" r \ I R 19^3 Mao o 19 a M L J 7^9 

7 BiiTtC^Jra\ Cc'Crr-im ef M rst and a her VIR 19 2 Cal og 

8 Sim TsJ > Biuri of Rf-rmif U P and e htn SIR 1033 SU 264 (F B , ovcrrulu'^ Root 

UwicSsr V Bxtrj of R/ •at L " S.I R iq j Ml 90 The rild pcs on has been m ored by a 
later statute Ve t/^t‘ j' .SinjS v Beard of CP SIR 1034 SU 434 

9 Bors-ri^^ .. Rr-fot Board ef Ro-i!t\on A.I R 1933 Raj 4 

to Cot ra t Aj’l.t Aa-— Bj r v » t <n m “r SIR 193I Vesam t6j ai 1I37 last 

sen enc-$ of the judjiTeni and Ds~r 5 .X.T \ C> em-ircl *1 P a SIR 1034 Papsu 9C at 103 

para to wr^th the bVT >‘3 ons of the Supreme Co..rt in 5 — e ef Oks 3 % l/sd v C M 1931) 

3 SI L-j 64, lot S (. J (14 at 6 1O3 S r P "S last but one s-n nee and Bn b \ ''■of 

ef Leer O/av 4 \ I R i9-)4 \11 at 401 
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add force to the arguments of the school that would fain pluck off the powers of the 
Courts over the administrative process * 

A tendency which deserves mention at this place is the attitude of judiciary 
in the interpretauon of certain statutes which would give legitimate room for doubt 
whether they are nghtly undersUndmg the prevailing social ideals represented in 
such legisiauon For eirample, the inlcrpretatjon of rent control legislation m 
some decisions appear to favour the landlords and to that extent flv in the face of the 
legislative mtent Such interpretation provokes further legislaUve intervention 
and thus leads to complexity of the law * 

The views of the High Courts on the use of English c2scs in the matter of the 
issue of directions under Article 436 arc diverse Some learned Judges express the 
opinion that the Article has given such powers to die High Court that English 
decisions on high prerogative vvTits may not be of any help* while others have gone 
to the extent of sajing that the English law relating to these writs must govern 
the issue of the writs herein so far as they are not opposed to our Constitution 
The very insertion m our Constitution of the names of the high prerogative writs 
known to English common law is taken by some to give an indication m the Consti- 
tution that m exercising the jurisdiction under Article 226 the Courts are to follow 
the general principles on which the English Courts issue these reliefs * , 

The Supreme Court of India is slowly covering these areas of uncertainty re- 
garding the principles of Court control of official action The important 
question vshether the jonsdiction under the Article can be excluded or restricted 
by legislative provision which has been left open* is now answered in the 
negative ’ The equallv important question whether the writs that the High 


I C/ an article by the present writer « 


i( of t'rlioTOTt in (1953) Ind an Lass' Renew 


S Cf fakharampani s K L LeiK AIR 1053 Nag 46, The new of the learned Chief 
Just ce m V Chuf 3 ^gt Small Cease Cm.tt AIR igjj Mad aa* at "as ILR (I95t) 

M 330 lO^olaMLJ 317 niay appeal to many as iDOre correciJy refleetmg^e legislauve ^tent 

than that expressed by Viswanath Sasui T in the same case MalliMariu Bhttcanappa v SaXja 
nafipjna V I R igjj Bom 907 tnav pnma fine create misunderstanding 

3 Kaul CJ in Dayabhai v Regonal Transport tuf'ianty \IR iSo* MB 121 at 130 
para 37 Mack J in CtSmopoUlan Out \ Deputy Commemal Tan Officer AIR 1952 Mad 814 
at8i6 (1952) iMLJ 401 para 7 In evolving our own case law under Article 226 of the Consti 
lut on which confers on H gn Courts far widrr powers ^n those exercised bv the Km" s Bench 
D vision m England it isminv view neither necc-sary mr u il petnib to fallow I'M piecedcnls m English 
prerogative writ and other wnt case law 


4 PrrBanerjee J in Lnion of Ir\dus\ ESbnJge tVabon AIR ig^a Cal 602 al 603 , Malik* 
CJ observed m A/tf/lirf V U P Go'enrment AIR 1951 AU 25731*63 In m> mmd we must 
apply the same principle which was applied m England in dealing with the prerogative writs ’ 
fVfGurtu J , in V SlaliofV R,A1R ig^gAll 641 at 646 If ihe guiding principles 

in regard to the jurisdiction under \rlicle 226 may be taken from the reported English cases there 
seems no reason why the latest accepted posit on in England should not be considered as applicable 
toindiaabo In Carlsbad Mineral W aters Man ifacUnna Co v H M Jagtiam AIR ig’+a 

Cal 315 the Fngl sh law of munddmur IS discussed and followed by J P Milter, j TTiis is only 
one of many such cases 


5 Cf Hatendrann ^ Slarira 
J Jesinghabkni v Dislrxl t/dfu 
Rmaxray Slate of Madras (I9jl 
divergence of viev is disclosed i 
>953 Nag 8g (F B Hemeon J 
qual fed view per Deo J at 
para 23 

6 Parry & Co Ltd v Comnerital Empln, 

1952 SCR 519 (19^2) I ML.J 513 (SC) 

7 Raj KrhsHna Base \ Bwod Kemmgo {i95})SCJ 286 (1954) iMLJ 489(80) 


. State of Madhya Bharat \1R M B 463151 per Dixit» 

ate dhm^ehad AIR igjO Bom 363, ILR (1950) B 539 
'f L I 597 AIR 1952 Mad 300 301 The most interesting 
Bha lal tddi/ienat Dtp to Comn-isstarur Akota and another, AIR 
P >03 para 91 , Mudholkar J at p 110 para iiSamore 
' 117 para 153 a wami^ and Ilidayatullah J , at pp 94-95 

Usoeiatun and another, {1952) S C J 275 at *78 
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Courts can issue under Article 226 must be anali^ous to the high prerogati\e writs 
known to English common law or whether the High Courts are at liberty to issue 
any suitable directions or orders or svnis untrammelled by any condition svhenever 
interests of justice so require which had been expressly left open* is now answered * 

The vle^v of the Supreme Court gnen m one case* was that the powers giten 
to the Supreme Court under Article 32 are much wider and are not confined to 
issuing prerogauve tvnts only * In a later case it was observed that the Supreme 
Court has been given power to make orders and issue directions or wnis sirmlar 
in nature to the prerogative writs of English law as may he considered appropriate 
in particular cases even though Article 32 gives a very wide discretion m the matter 
oi framing the writs to suit exigencies of particular cases In a still later case* 
the Chief Justice of India dehvenng the judgment of a unanimous bench of five 
judges stated that the words “ for any other purpose ’* were added in Article 226 
to place all the State High Courts m this country in somewhat* the same position 
as the Court of King’s Bench in England In the cxposiuon of the prmciples 
regarding issue ofvvnts the Supreme Court has cited and followed the leading cases 
on prerogauve writs deaded by English Courts and the Pnvy Council ’ A 
synthesis has been struck m the path cleanng judgment of that very learned judge 
Mukhcijea, J , of the Supreme Court m Basappa v \agappa* to the effect that by 
VM-tue of the express provTsions of the Consutution Indian courts are freed from the 
hutoncal and procedural techntcaliues of English prerogative writs and the different 
shades of opinions of English judges and cmpov\ered to grant the rehefr mentioned 
in Articles 32 and 226 in all appropriate cases and m appropriate manner so long 
as they keep to the broad and fundamental principles that regulate the exercise 
of jurisdiction in the matter of granting such vvnts m English law ’ 

However we see that on almost every aspect of judicial control under Article 
226 there is confusion if not conflict The dicta of judges and the decisions of 
Courts do not remove the clouds over concepu that need urgent clarification 

In a short paper of this nature u is not possible to find out generally acceptable 
solutions for all the problems raised above But it is felt that a firm basis can be 
prepared for the building up of proper pnncjples for the issue of reliefs under the 
Article provided the exact nature of the jurisdiction conferred on the State High 
Courts u authontativcly setded It is, ihetefore, the mam object of this paper to 
enquire mto the nature and scope of the jumdiction of the Indian High Courts 
under Arude 226 of the Constitution 


1 I W/fli V R^man and Raman Ltd iga*) SCJ "61 at "67 (iq^a SCR 583 

^1932 1 MLJ 806 

2 B<isapt’a \ \a;appa A.I R i9;>4 SC 440 443 (para 6 

3 Rashui ikrvd\ Board Lm ana ig^O SCJ 523 at p 327 per Da? J , for a 

uaaiumoul Court 

4 Charanj dal \ Lniario/lnd^ (iPa* SCJ agj ipjO S C R 869 at pp 45 46 per B K 
Mutherjea J 

5 E.Mian Carrtrrisiianer \ Saka fenkalaroa (1933 SCJ 393 at p 296 (i9j3) S C R 1144 

(19,3' 1 MLJ 

6 It maN take a decade tv find out the import of thi> word somewhat 

7 Cf Parry vf Co v Cernmerml Empieftts Asuetation SCJ 27a, (<95*) S C.R 

5*9 (193*) * L.J 813 and Ekra'i •n thoalmkar v CasloJiaifCcvra! Eoatvef Property, (19^2) S C.J 

483 tcij’SC-R &36 
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For the present enquiry it is necessary to confine our attention to the issue of 
directions against public bodies alone The issue of mandamus against pnvate 
corporations which is a well established but narrow jurisdiction and presuraabK 
available under Aracle 226 and the possible availability of these remedies under 
Article 32 agamst pnvate individuals or associations svhen violations of certain 
fundamental rights occur are not taken up at this place ^ 

(a) The Nature of the Jurisdiction. ^ 

There ha\e oeen some attempts to com a compendious expression to 
indicate the nature of jurisdiction It has been called a ‘ revisional 
junsdiction’ ® But the existence of the very next Article, namely, Article 227, 
which as interpreted by the vanous High Courts, includes the pouer of judicial 
revision ® is effective to negative the argument that Article 226 is to provnde a 
revisional jurisdiction * The Chief Justice of the Calcutta High Court has- 
called the jurisdiction under Article 226 a special jurisdiction ’ ^ This is correct, 
if we may say so, in one respect, but is inadequate to suggest the exact nature of 
the power wielded under that Article * When the different jurisdictions of the 
State High Courcs are given their famibar names from the point of view of subject- 
matter, like civil cnttunal, matnmonial, insolvency admiralty, testamentary and 
intestate, there will be no doubt that from the point of view of subject matter, juris- 
diction under Article 226 is adminutraUve jumdutton The power under Article 
326 IS intended to make the administrative processes of die country to conform t» 
the legal order It is a jurisdiction m relation to the administrative system , m 
other words, it is the admnistratm jurudiction 

The term administrative junsdiciion though not very familiar in India » 
known in the Umted States and the continental countries ’ What is meant by 
'administrative jurisdiction’ in this context is the power exercised by the High Couita 
under Article 226 over governments and administrative officers of the country whether 
they belong to the Union Government, State Government, Municipal Government 
or independent public authonues like the Damodar Valley Corporation or the 
Indian Tea Board 

From a different point of view jurisdiction of Courts u divided into origmal 
and appellate There is a very peculiar meaning to the term ‘original jurisdiction*^ 
m India This is as applied to the Presidency High Courts of India and was res- 
tricted ferruonally broadly to the Presidency Towns This is a historical detail 
winch need not detain us here • The meaning of ‘original jurisdiction’ which wo 

1 Th-u laaiter ii £i icusseb jn'brciion'IV In « paper 

2 Cf Dud^t Badfe Mjniapal 1y v \tongn Hite \ I R 1953 GaJ 433 at p 441 para 29 

and /fa'ti<j;Fva V State cf Madras 597 AIR 1052 Mad 300 al p 303 para g 

3 Met lat V State cf U P AIR iga"* AD 963 at 966 (F 6 ) Satitn Motor Serice Ltd 
V Asansol Bus Assorat on A I R igji Assam io6 lOg per Ram ijibti>a J Puzrelal \ (aztrekand 
AIR igji Punj loS , Sarjn v PjM AIR 19^1 Biwn 423 at 426 

4 Whether the two -trlides 226 and 227 do overlap and if so to what extent is not for u» 
now to discuss 

5 Badge Budge MuriutpaJ jr v Mon ru Mte AIR 1933 Cat 433 at 441, para 28 per 
Chatravart: GJ 

6 Subba Rao J calls it the power to issue constitutional irrits m Poruiusieamt v Relurniitg 
Officer \amaX\al (i9j2 SCJ too (igjaJSCR 2i« 1952^ iMLJ 773 782 

7 The term is used b> Prof Goodeaow in his Comparative Admmistranve Law , \ol 
II, p 146, el seg, (1893) Students Edn 

8 Clause 1 1 of the Letters Patent of the Calcutta iUgb Court dated 28th December, 1865, 
prescribed the local limits of this ordinaiy ongmal junsdiction of the Calcutta High Court 
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ha\ c to taLe into consideration here 13 m contra-distmction to appellate and re\T 
sional jurudiction m both of vihich the matter does not originate in the High Court 
Itself but comes before it as a result of proceedings begun some\%here else The 
proceedings for these remedies — nandearus certitfrart hihtas corpus — are original 
in the sense that the% are demanded for the first tune m that apphcaoon It is 
reallt a subtle question \shether betsseen the proceedings impugned and the certiorari 
proceedings to quash it there is a gap or a link.* There are decisions to the effect 
that proceedings for quo ivarran «* and certtoran* are part of original junsdicnon. 
If the general object of these proceedings is considered paramount, these proceedings 
should be deemed part of the supenntendu^ jurisdiction of High Courts * 

The ascertainment of the nature of jurisdiction ins ohed m constitutional smt 
proceedings is unportant from set another angle s\hich u often oserlooked 
that of the scope of enquire possible For example m Australia s\here jun>dic 
tion to issue maiufanai and prohibition gi\ CD under <ecaon r of the Con ntuuon 
has been held to confer original jurisdiction* it is held that on an appheanon for 
rrandam a or prohibition the High Court roa\ consider an\ admissible csadeiicc that 
mas be brought b-fore it giving proper weight to the findings of tiie administratis e 
authonts * It is even held there that Uic High Court sib m its ongmal jum 
dicQon when an appeal is heard from an administrative bodv and the Court u 
entitled to allow an) admissible evidence ’ Thcr'fore the junsdicuon under 
Article 2"6 u clearl) original and Uu> fact i relevant in coasidenng the latitude for 
permitting evid'nce ui these proccedmgs 

There u «ome difference of opinion on the oanue of die proceedings under 
4 rucles 32 and 226 For example the Eneb-h Couru are of the view that the 
test of the nature of hobeis corp proceedings in anv particular case is the 
nature and character of the proceedings in which habeas corpjj is 
sought * The Amencan Supreme Court has held th r proceedings m h^Sess corpjs 
IS a new stut brought b\ the peouoner to enforce a crvil right ard it is of a civil 
nature irrespective of the proceedings under which the p*unoaer w detained The 
English Courts applv their \nev to e'ttioran and prohibiuon alxo • \s regards tnsr''c 
rrjis there appears to be a unanimio among Anglo*® kmencan** authonues that 

I Lcc.-—^ r C_^ Be j AIR i«i}3 Ra; 84 Bacoi Aoni 'ri ca—s 

<*Tt*7r£n an ern— i 1 Ref Batev i H Ua Cct»iu a d Ottier Rer-ed « p t> 

Hv-iHiin Sr’ B ie r Ld />« UR 4 I \ j j-. m 1 r 

32 j P C 

I B'L f 5 and cl jn 5 I e ll / 1 B— \ I R ift Cat /* Or- 

\ ^ern^TcCpe I UR Of, Mad 45 ai^q UR ol \ i2u lO, \ILJ 2 . p 

C. fr-* s Sic li-Tj if Mad g 9 a 009 60 M LJ j C f C<r--t. f / -5-^ 

Mi\ \ r'l tr— 'T/rC* ' M ^ LlJ I L R 4a Mad i*’ 41 M I J i T » 1 three <'eci5 ons 

were before the Coctso utwn 

4 Thin BaJe> op ot p fi6i **3 er ha a coearaci law xr-n m th nauire cf an app*al 
from th jud~rrei s and diaal d term- a s of ia. »T>or tr-bunal ana ^ er 

3 7 " -T C— > No I 1074 18 C R 3! lie O' llirtf F ' c li 

Gilfm lie Ui IQ a 34CLR 48 

*■ P nojo 8 CUR A, 

F (.‘’n.eriTimUBf-c.'C 1 
8 PerNuc^xt «;jrsoa UJ in t- Hr- O ^ r, L R lO.) A C 14 at 1 B ihe 

concensus of 00 o- n Ere and appears i o om der ^ xs erp a 0 1 rrer n all 

cases Cj Gian -iL \\ Uam, Ed Rcf<r— j Uaw o P 5-1 

9‘^/’C «.0 5 -.tLRc AC a^csBr- f>LR 

Q B D 43 a cr- i.'f rase and £t par" ll L R Ci C D C/ Q’-ier- H -r^ Cr* J 

Apoea- Af ■drr'' I-a\* Pc\ ew Qj r-" erf in i Ar- 1 

to Cf o Hals o para 13 O r* 

I I X)je- V Corf « 1 1 E S 36 BaJea H * O' and Rcr-erf es gi t to 

d a Ad II 

J — 
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It IS ah\ 2^ s a cml acuon or in the Daturc of a civil acUon ^ Regarding quo zLarranh 
histoncallv it was in form a criminal proceedii^ But dow-n through the centuries 
It so much transformed itself into civil proceeding that by the Supreme Court of 
Jucucature (Consolidation) Act, 1925 section 48, it is declared that proceedings 
m quo uarranto shall be deemed to be cavil proceedings for purposes of appeal or 
otherwise 

WTiatever might be the justihcaoon for the Anglo American jurisdictions to 
continue their differences of opinion i* is not necessary that India should follow suit 
when she has got an opportunity to begin afresh The rules for proceedings under 
Articles 32 and 226 can be framed on the basts that all these proceedings are of a 
civil naiur<* without regard to the nature of the proceedings which calls fort!i these 
remedies Logic will compel and analvsis of the intrinsic nature of these proceed- 
ings ivill persuade the student to call these proceedings special proceedmgs’ * 
If one mav me the language of chemistry these remedies m one respect have resem- 
blance to catalvuc agents in that the\ themselves remain unchanged when effect- 
ing the change of other matter 

(b) The General Scope of Article 226 
Regardmg the general scope of the powers conferred on the Indian High 
Couitsbv Article 226 of the Constitution t\so points of vieiv arc m evidence These 
\ie\ss came up in striking contrast m a Nagpur Full Bench of five Judges ui Bhculal 
Jagadish v Additional Deputy Commissiorur Akola and another^ According to the 
view of the majontv ♦ the Indian High Courts have been given under Arade 226 
of the Constitution uniranunelled powers not only to correct patent errors of law, 
excesses and abuses of power and violation of the rules of fair procedure but also 
to interfere with findings of fact of administrative tnbunaU* and to substitute their 
own decisions for those of the inferior mbunats which they set aside 

According to the mmonty view the Indian High Courts m the exercise of their 
powers under Article 236 of the Constitution are to follow as far as possible the 
English decisions on the extraordinary legal remedies and m the case of admuus 
trauve tribunals the High Courts can only quash the decision of such tribunals 
but cannot substitute the Courts own decisions or dictate to the tribunals the 
particular decision which they should enter 

In the introductory section we have noted many directions of the High Courts 
under Article 226 of the Consbtutiou issued to control orders of an administrative 
nature vshich went beyond the English practice m similar matters But in the 
matter of the w-nt of mandamu — India, had advanced even before the advent 


I Cf n Hal, 604 para 1373 and footnote p Even regarding mandan ,s (C/ Bailey 
«p cit , p 776 >t w 11 be found that proceed ng in ma»*jT a, u not such a suit of a Civil nalure for 
all purposes Regard ng habeas earpas ihc Supreme Court of Georgia holds the view (Cj Bailev op 
cit p 12) that proceed ng m habeas torpus is of a special nature It is neither civd nor criminal 
nor a cause or act on and there being no plaintitr and defendant there is no suit m a technical 


a That WM v.h> It was stated before that the observation of ChaLrasarii CJ. thatjunsdic- 
t on under Article 2^ u a special junsd ct on was correct m one sense Cf Budsf Buies MunuiPaUtf 

\ Mon’ru Mia tIR iqjj Cal 43381441 para 28 

3 AIR (1933 Nag r<) 

4 / 4 u/ . si pra Sinha CJ and H dayattolUh J tork one siesv and Hemeyon, Mi dholVar 
and Deo JJ , look the other view 


5 BadamaniBaiv P 1 Tobin tl9j2)NLJ 426 (D Tt ) discussed m para 
tese AIR (1933) Aag at p iiabyOeoJ shows how bclning one engineer in 
other the H gh Court quashed a drcis on of a rent tribunal 


123 in Bhaihlj 
preference 10 an- 
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of the present Constitution — much beyond the stage reached b> the wnt oiTnandamus 
in England * But the extreme view has mote relevance to decisions of inferior 
administrative tribunals like the Rent Control Tribunals than to orders of public 
authorities which are of an administrative nature In fact, reading of Deo, J 
judgment m BAadflJ’J ro«® would give one the impression that the lapses of the 
Madh>a Predesh Rent Tribunals and Transport AuthonUes were the provoca- 
tions for their Lordships®, to take this extreme vaew 

In this case the applicant for cerlman* who was an importer of coal and who 
was stonng It on another’s land was obliged to remove his business to one of his own 
plots in the same towm The applicant had let the adjacent plot to the second 
respondent for a penod of five jears The expansion of the busmess of the peti- 
tioner compelled him to get this plot and when the lease expired he applied to the 
rent controller for permission to tenmnatc the tenancy 

If the need of the petitioner was genuine he had a right to get that permis- 
sion.® and under the relevant law*, a person aggrieved by an order of the 
Rent Controller had a right of appeal to the Deputy Commusioner within fifteen 
days of the date of decision and the appellate decision was final and immime from 
further appeal or revnsion or review The 7lh section of the ^ct excluded cverv 
other authontv from entertaining any appeal or revision from the decisions of 
the prescribed authonties already mentioned 

The Rent Controller found that the petitioner s need for an open site for the 
storage of coal was genuine But he dismissed the application of the ground that 
the petitioner can satisfy his needs by erecting a structure on the plot on which 
he was then stonng coal This view of the Rent Controller was taken by the appel- 
late authont^ to mean that the peuuoner’s need was not real and on this ground 
his appeal was dismissed The petuioner prated for an order of wnt of certioran 
under Article 226 to quash the decision of the appellate authonty ' The matter 
initially came before a division bench which found the decisions of the rent inbunab 
to be wrong But the Judges disagreed on the exact form of the order that should 
be issued Smha, C J , following his decision ui Sagaimal v Additional Deputy Com- 
jniiJionrr, .Negfur*, was of the view that the High Court can only quash the decision 
of the appellate authonty but must leave to the rent tnbunaU appointed bv law to 
make the correct decision in the light of the High Court judgment MudhoJkar, J , 
the other learned Judge who sat with him, following some earlier cases*, held that 

1 This point u iUi.stratrd bv the prrsrnl vtrtcr in 19^5 SCJ Jo imal Station' at p 126 
*oi'«l>3]>tTrttu^ic6 Tnetsecutivt anci ineiooinary 'wne'SuggnTions'tor'Kclijrm 

2 \IR (»933)Nag C9aiiio-ii2 

3 VNhu ewnswuted ihe niaioniy m the above Full Bench 

4 Their Lordships v»hc delx eted the niajoni> judginenu I ave gone l>e>ond the relief pra>od 
for bv the applicant 

J “v-ci on " clause 13 j <11 Central Pmvmces and Berar Letting and House Reni 

Control Order i 140 

f Madhva I radc«h Rrgulatun ofLetting and \cct>mtnodation Vet tl of 1946 

7 In fact the pelilioirr should have praved for quashing the orders of both auihoni cs when 

the impunged appcllai- order conSmicd the lower mbunats order Otherwise the oneinal order 
will remain valid C’ q Hals 873 para 14 citing SaJ Comlry Luna u tfjlum v Ln on 

Cuarlians iSgo *0 I T 494 It is seldom that th t principle is cnfj-ced 10 India 

8 I L R |o I Nag 60 V I R ic-,2 Na" 4 sub-notn Si alnal Buhuhani \ W I 
Tbe f? e tun 

n Ifjoft't'v Of O VII Oftnif Cmriunanrf Irot-nal 1951^ NaitLJ 346 ILR 1O3I 
^ 791 ■ ' Vitnofi IQ3I XagLJ I If DahTvAk •> A 1/ Aol^an 1 I-R ti95< hag 

®o3 AIR (lUji hag ji i our other decisions of the Xagpu' High Court are c 'ed on page 
107 of A 1 R (I9j~ Naenur v ’ icb ate un-rpOTted 
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m such cases the H>gh Court under Article 226, can, not only quash the decision 
of tfe administratne tribunal but substitute «s own orders and finally decide- 
the matter m the High Court lUclf without an> further resort b) the parties to the 
tribunal whose decision came before them The matter tias therefore referred 
to a Full Bench of five Judges and b\ a majority of three^, the view of Justice 
Mudholkar was upheld 

This view, therefore makes ineSecuxc, as it did m this case all legislative 
provisions that confer finalit) on administrative decisions According to this 
view when section 7 of the Madhva Pradesh Regulation of Letting and Accommoda- 
tion Act (II of 1946) provided dial no other authority except those empowered 
under the Rent Control Order shall entertain any appeal from the decisions of 
those authorities the Nagpur Hich Court could entertain what is in effect an appeal, 
substitute Its own decision and pass an order which restored to the landlord his 
house During the mc\ liable dela\ caused by the proceedings before the Rent 
Controller AppeUate Authority and the High Court, if the landlord had acted 
upon the adince gi\cn by the Rem Controller and built a structure on his original 
plot itself then even though the decision of the rent tribunals might be wrong 
from the point of view of strict law the necessity to termmate the tenancy of the adja- 
ccntplot would not anse The rent tnbunal will be more competent to take stock 
of such developments and to that extent it 1$ expedient that the High Court leaves 
the actual decision of the case to the tribunal appointed b> the statute to discharge 
that function The causes for the creation of special administrative tribunals 
like the Rent Tribunals were the inability of the ordinary Courts to cope with the 
large number of cases, the incapacity of the tenants to bear the cost of ordinary 
litigation and the need for expeditious disposal of disputes If, m every case, 
under Article 226 the Court is to interfere in ihe wav suggested by the majority, 
the very reason for the establishment of such tribunals will vanish The admims* 
trauve process will become a costly duplication of machinery and Judges will be 
conducting the effectue administration of the countiy 

The moderate view on the other band advocated the adoption of the well- 
established principles of English Crown Practice As Hida>atullah, J , ivho wrote 
the dissenting judgment in the case stated the view already 
menuoned to be that of Smha, C J and Hidayatullah, J *, to determme 
the powers gi\en to the High Court under Article 226 said that the established 
juruprudence of the countries where such writs obtained was a surer and clearer 
guide than the obsersations of any lecturer*, advocating his view 


1 Soc fool note 1 on page J 74 j»/f Hemeoa J c t«d the following cases bran c!he? Hish 

Courts Bra nandanSfam i v S ati ef BAat MR ig^o Pat 32 I L R 29 Pat 461 j'cjiWoMa, v 
Dislt ci ^fag^i<ra!l Uniedait^ ILR ii) o Rom 339 / tw / v Slalte/Owa AIR (19,1) Onssa 
86 -IJafii UM'ii MB (1951 Cal 4-0 ft A Cahclhi Un, A 1 R iqki 

Fl,d tUalicav R h Da AIR I9ji Cal 430 Sairiah hhataoa Stott af ft, Aar 
ILR 30 Pat 21 i fs HaniCmlrotttTofOistims MR 19^0 Cal 103 If is si birutled that 

none of the aboi-e decisions warrant ihe Nfudbolkar view thal under Article 226 the H eh Court 
can after quish ng ihe dens tins of a tribuna* I U the Rem Trtbunal substitute us own decs on and 
Aspose of the case finaJfi F urther ihu view arrears to be rontrarv Id the import of the Supreme 

^OSa/^MLj'Stei^C) ^ ^ >952 S C R 583 

2 AIR 1932 \ag Cg at 102 

3 Tlie learned Judge was rrfmnR to the Hamlvn Lectures of Denmne I J published 
.r,her,:.me f reedom Under Law and reled upon by Deo J C/ A I R 1953 Nag 89 , 


under ihe 


118 But injustice to I-ord jusnee Doming .t roar be ponted out that what ihaMcamli f^ctee 
had in mind was d-cisions like Ftnurd e «Arrr \ Aohowal Dock Ubour Boon! cj olhrrs (19,3! 2 
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The advocates of both views uere appealing to the i\ording of Article 226 
and the intent of the Constitutcnt Assembly It is therefore necessary to interpret 
Article 226 We have already quoted the Article tn extenso Three group of 
■words which give support to the extreme view are 

(i) Every High Court shall have power to issue ‘ to any person or authority 
including in appropnaU cases ary government" , 

(11) Every High Court shall have power to issue “ directions orders or unts 
-including ivnls in the nature of habeas corpus ”, etc , 

(ill) Every High Court shall have power to issue directions for the enforce 
ment of the rights conferred by Part III ‘ and for any othn purpose " 

In England no p’^erogatiVe wnt can go against the Crown Courts in England 
and in America and for that matter in ever^ country following the English Common 
law of England including Burma under the New Bum esc Constitution^ can 
issue onl> orders in the nature of the five wnts named in our Article The Supreme 
Court of India can issue the remedies mentioned m Article 32 only for the enforce- 
ment of fundamental rights while the High Courts are giv en power to issue them 
for any other purpose also These factors have influenced gready the Mudholkar 
view which on the words of the Article holds that the High Courts have a boundless 
jurisdiction limvtable onlj bv self control 

It mav be helpful for the imerprcution of Article 226 of our Consutution to 
jemember the words of a verv learned Australian Judge* that when the draftsmen 
of a modem Constitution are at their task they may be supposed to have known 
** that there have been in this world many forms of Government, that the various 
jnstituuons and attributes of several forms had been the subject of intelligent dis- 
oussion for more than two thousand years and that some doctnnes \iere generally 
accepted as applicable to them respcctiv elv ” Applied to Article 226 this 
observation helps us to remember that the vvnu named m the Article vvere in 
■existence m the common law world for centuries 

Even though our Constitution deserves great encomiums handsomely paid by 
manv*, the plan of the ConsntutioQ strikes a balance, as far as falhble men can 
do, between social security and individual hbcrtv Complete strength of action 


tv L.R 995 (CXA) Denning IJ appaieDtly w-anted (be development of the actions of declarator 
and injurciion and tbe power to order a case stated and not the subversion of established principles 
of prerogative wnts Stt Freedom Upder the law pp 95-9(1 and 125 126 Consult the Saivmal 
Dock Laiojr Beard {ise, {m p loogl where Dennjig CJ recognises the lunitations of errtiorjn 

1 \mcle 2a (a) of the Burmese Constitution whieH corroponds 10 \rticle 3'* of Indian 
ConsUtulicn states * Without prejod ce to the powers that may be vested m this b^alf m other 
Courts the Supreme Court shall have power to issue directions m the nature of habfof eerp-js, 
taafiiimM probibition fja Mrr-nta ajid c rtiomn aporopnate to the rights guaranteed tn this chapter’ 

It IS of some interest that Sir B N Ran who v as the Gonsututional Advisor m India when the 
Indian Constitution was being d afied worked in that capacitv with the Burmese Government 
when the Burmese Constitution was drafted 

2 Gnifiths CJ mB-rlerv Ca-vrasnmiT af Taxti 4CLR 1087 at 1107 

3 \Iahajan J stated in CeNilait \ Soj tf MaAroi (19^ S C J 174 at 249 1050 SCR 

B 3 (iQpo) 2 M L J 42 that bi maiing justice the first objecuve in the solemn declaratjcn in the 
preatrbie of the Constitution our Constiiuuoo has become sublime yivian Bose J declared in 
/TTuPnojiv Siu-f */ \WTa5 (1931 '•Cj 4^3 at 46G Jdjt S C R GFai (itjjDaMl J 105 that 
"if we brush aside for a moment the peinro^ing of the law and forget for the nonce all the learned 
disputat on about this and that and and or or cr mav and must and look past the 
mere verb age of the words and penetrate deep into the heart and spirit of the Const-niuon we. 
■will see that the right of individual freedom and the sanctity of tbe individual are recogni -d again 
and again and that our Convtirut on 0 m violent contrast to those States where th*- Slate u every 
thing and the irdividual but a slave or a terf to sem: the will of those v.ho for the lime being wirld 
almcat absolute power ' 
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to maintam not only the security of the Union but ako its solidanty against any 
intransigent state is given in the Constitution Care is taken to ensure that individual 
hberty shall not degenerate into license and create disorder or anarchy The 
executive is given power to carry on in war and peace, in time of emergency and 
normality The parhamentary t>pe of «cecutivc under the present practice of 
party s)-slem creates execuin e control of legislature and increases the power of 
the executive Thus a veiy strong executive has been provided b> the Constitution. 
Being a Democratic Republic it was ihoi^ht proper that the legal liability of public 
authorities and their amenability to judicial control should both be provided for 
Thus legal liability of the Union and the States is retained under Article 300 ^ 
and that of the President and Governors under Article 361 * Very close analogies 
for these liabilities existed in the pre existing law but the administrate e jurisdiction* 
of the Indian judiciary was extremely circumscnbed temtor ally and with regard 
to subject matter and persons The high prerogative writs known to English law 
could be issued onl> b) the three Presidency High Courts and that within their 
ordinarv original civil jurisdiction * In 1877 section 45 of the Specific Rehef 
\ct substituted an order m the nature o*" nicndamus and section 50 abolished the 
common law writ of mandamvi Eventually a truncated kabias corpus was put m 
section 491 of the Criminal Procedure Code and made available to the populauon 
of India and the common law writ was taken awaj From the ordinary original 
civil jurisdiction of the Presidency High Courts cverv matter relating to revenue 
and Its collection was excluded The common law rule that none of these wnts 
will go against the Crown operated m India at first perhaps because of the wrong 
disclaimer of jurisdiction by Impey*, and later because of the statutory frame work 
into which mandamus and habw corpus were thrown * This protected the Govern- 
ment as such from prerogative orders so that unless by some law a duty was cast 
upon a specific authority it was not possible to get redress for official wrongs even 
within the ordinary original jurisdiction The actions of declaration* and injunc- 
tion under the Speafic Relief Act were less expediuous and were more restricted 
and they did not adequately develop to do duty for the prerogative wnts which, 
were not available over the major portion of the country 

The objects of the present Constitution in this sphere were to liberate thd- 
judiciary of India from these shackles of the past, to make the remedies of adnunis- 


1 Which existed from early tunes Some of ihe statutory predecessors of Article 300 oP 
the Constitution are section 63 of the Gosenunesi of lodia Act 1858 secuon 32 of the Government 
of India Act 1915 and section 176 of the Government of Ind a Act, 1935 

2 Following with some d fference section 306 of the Government of India Act 1935 and 
section 110 of the Act of 1919 

3 This lenn is used in the sense explamed earlier 

4 Outs de the original jurisdiction it extended to European Bntish subjects 

5 Ret \ Ilnrrm //aj(in»s (i773lID (OS) \dl I 1005 This view was held to be wrong- 

,n Ryats of GarahandHo v ndar of ParUhmtdt I L R (1944) Mad 457 at 483 87 L R 70 
I A 129 (' 943 ) 2 Mb J 354 'PC) 

6 It IS not poss ble hero to narrate this part of the evolution of wriu in India The 
English Crown Practice under which the wnts were to be taken out in the name of the Rex or Bemna 
as the case might be was altered in India and any eligible appl cant could move in his own name 
and we get the names of the actual parties who are invcKed in the proceed ngs United States moved 
from * Rex to ‘ Slate ’ but not to the name of the appl cant 

7 Itisheldm ltd m Itm & Sleel Co AIR (1933)03! 695, that regard- 

ing declarator> action section 42 of the Specific Rd ef Act is exhatistis c and that section 42 does not 
permit a declaration lhat an Ordinance u alira tins even though such a suit s maintainable in 
America and England But this view is not accepted by Madras H gh Court nor does this view appear 
to take into com deration FbAer V ‘^cfeiaiy of State 
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trativejunsdiction known to Indian la\v — habeas corjius mandamus cerl oran prohibi- 
tion and guo warranto — available over the entire area of the Republic to remove 
the veto on matters relatmg to revenue to sa\e and conserve the developments 
that had hitherto taken place in Indian law itself in these remedies and to rope 
m where\er ad\Tsable the reforms and progress that base taken place m England 
and other countnes that had these remedies Thus ever^ High Court m the 
Union lias gi%en the nght to issue directions m the nature of the ancient prerogative 
writs throughout the territories in relation to which it exercised jurisdiction The 
proMso to Article 225 expressed that the junsdiction of certain High Courts are 
liberated from the crippling inhibition that existed on their onginal jurisdictions 
in matters of re\enue and their collection Further m order to asoid any mis 
conception that the remedies given under Article 226 are identical i ith the old 
unreformed prerogative vsTits the v ords orders and directions were also 
added to the word writs It is not to be forgotten that the power given to the 
three Presidency High Courts exercisable within the hmits of their ordinary original 
jurisdiction under S 43 r f the Spccihc Relief Act 1877 v as simplv called order 
while m the legislative provision giving the substitute for the writ of habeas corpus 
m 1923 in section 491 Criminal Procedure Code vve have the expression direc 
00ns in the nature of eof;ptr Thewords orders and directions found 
m Article 2'’6 therefore can be cicarlv interprcfd to reflect the intention of the 
Constitution not to loose the benefit ofthejunspnidcnce as far as they are applicable) 
developed under these two sections Again even prerogative writ except habeas 
corpus had been aboluhed m England and orders of the same names were substituted t 
The mam effect of this reform was the deletion of the old procedure of rule nin 
and return The wnt of habeas corpus was left intact in England because it had 
already been reformed by a senes of Habeas Corpus and perhaps also because 
the Engbsh nauon did not want to change their celebrated wnt of Aairor corpus 
into a colourless order in the nature of habeas eotpis 

Thus in order to collect the hcniages of our Indian legal history imbedded 
in the development of the prerogative wnts and the statutory substitutes of some 
of them and not to lose the benefits of developments m England the country of 
their ongin it was necessary for our Constitution Makers to use very comprehensive 
expressions The result was the use of all the words orders directions and 
wnts ’ including wnts m the nature of habeas corpus etc 

This IS apart from the profound change in the procedure by which all apph- 
cairous 'ior ‘fnose eXira-oromary ieg<fi remcoies KnowTi in T^ngianci as "fligh Tre 
rogative wnts were made in India by mere pnvate actions in the name of the 
applicant * 

Itmay be stated that even thcmcre uscofthc word orders would comprehend 
>> in Its ambit orders made under section 45 of the Specific Relief Act of India But 
if Article 226 had merely stated that the State High Courts would have power to 
issue directions wnts or orders in the nature of habeas corpus etc there would 
certainly have ansen a doubt whether the advance made by the Indian Law under 
section 45 of the Specifc Rcl cf Act would have come with n it The develop- 
ments reached Th India under section 43 of the Specific Relief Act 1877 from the 
posiuon obtainin'’ for the English wnt or order in nature of mandnmus at the time 


I C) ihc \dm n rauonc-lju cr M v r lanrous Pren u on \c <938 iwl on 7 
a ty r -01 no c 6 on page »C 3 anu 
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of the Constituuon were Brstly that orders under section 45 could be negative — 
not to do a specific act^ — and secondly that orden against public authonties 
not to proceed m a specific matmer on the ground of the soidness of the very 
law under which the authonty was funcuorai^^ could be given 

There vas also another reason for making the groups of -words directions, 
orders or %sTits ’ clearly larger than wnts " in the nature of ” habeas corpus, etc ' In 
England there is a definite meaning for expressions like ‘ orders in the nature of 
tna^anm*^ and orders in the nature of certioran'* There, these expressions 
rcspectivclv meant power to compel a pubhc authority to do a specific act 
conferred on the High Court under a statute and sinular statutory power given to 
the High Court to call and quash records of inferior tnbunals, apart from the common 
law poiLer inherent «n the Ht^h Court In India the statutory powers in the High Courts 
to mandamus Income-tax Appellate Tnbunal under section 66 (2) of the Indian 
Income tax. Act is a well known example Therefore if onlv the words “ wnts 
in the nature of habeas corpus ” etc , were used there might ha\c arisen a ground 
for a contenuon that onh such statutorx mandamus and ceriioran were intended to 
be comprehended under Article 226 

Thus cogent reasons could be found for the use of each of the tio'ds actuaU> 
used in Article 226 The historical and comparauve juri«prudence of these remedies 
gives the proper explanation to the language used in the Article It is verv interest 
ang to reflect on the probability of our Constitution Makers anticipatmg an inter 
pretation of the wording of Articles 32 and 226, which the> so carefully chose to 
■gamer the benefit of experience that existed up to date under the various parallel 
positions obtaining in the common law world including India, to assume a poivcr 
in the Courts appellate in nature and unbounded in scope It tvas perhaps the 
fear of such an interpretation that prompted the d»^artsmen of the Burmese Consti- 
tution to use only the words ‘directions in the nature of’ habeas corpus, etc, 
m the Arucle corresponding to Article 32 of the Indian Consutution The observa- 
tion of the Supreme Court in Veerappa Pillat v Raman & Raman^ Ltd that the 
Madras High Court in not contenting itself wth merely quashing the procceding:s 
of the Transport Authorities under the Motor Vehicles Act but going further and 
giving detailed directions to the Regional Transport Authority, Tanjore, as to the 
grant of bus permits wrent “ clearly ” m excess of its powers and jurisdiction*. 


1 This negalue wa* what was granted m Ramtsh T?iaj 65 ar v Sale of, Madras^ 

(1950ISCJ A,i% (1O30ISCR 594 (i95o)2MLJ 39 ^ (S C ) and Bnjiwfifl/i v Stole of Delhi, 
(1950) 'iCJ 425 (i950)SCR (i95o) 4MI.J 43i (S C ) In lhe«e cases orders which 

were of an obuously administraljvc nature were tjuasbed • bj. the Supreme Court on petitions 
which purported to be petitions for eertioton and pr^iifion 

CAaranjitlalv Lnionoflndia li95>)SCJ ag igoOSCR 869 at p 46 per MuVherjea, 
■etn Induin Automobile Assteialum v Pronace ef (1948) 51 Bom L R 58 , I UR (1949) 


i 


“ 591 .on appeal to Federal Olurt, 51 Bomb R 894 (FC) 1949FCR321 ILRfioiol 
686 1949 F L J 154 Hcil’ers & C» v ^agesh Chandra Chakra anky (10 to) 52 Bom L R 22 
[FC.) I949FU3 338. 1949FCR 356 Satyaprakaih ItroTTn* Poft<,p,'\ 'iniiutti^ Court Bomber 

(1949) 52 Horn L R at 57 58 ILR (1950)6 593 

3 9 lUUburys Laws ot Fngland (Uaibham) p 776,para 1311 
, + atp 839 para 1421 For the d fference between the two Cf ibd at p 863 last 

but cne paragraph m the text and foot bote r on that page ■* ' ^ 

5 (1932) sej q6i at 269 (1952) SCR 583 (1952) 1 M LJ 806 (S C.) 

I ibough Out decision was duunituuhed b> a later Madras case (C. S 'i AfnMr 

C Aik .4TM3d'i79on the bas^ ma( 
Court about ihe%wer5 of the llieh 

Omrt under \nicle 226 of the Consl.tuuon represents obvtotoly the post Constitution law ® 
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shows that m their Lordships’ opinion Article 226 did not intend to confer on the 
State judiciary any tj'pe of po\vers against public authorities which could not 
have been exercised by the Indian High Courts under section 45 of the Specific 
Relief Act or by the King’s Bench in England ^ 

m 

In a consideration of the scope of the remedies under Article 226 it is necessary 
to discuss whether these remedies are capable of legislative exclusion All the 
High Courts which had occasion to consider this matter have expressed the opinion 
that the Article being a constitutional provision is beyond exclusion or restnctioi 
by an> municipal legislation* a view now confirmed by the Supreme Court 

But there arc certain observations m some judgments and some considerations 
which appear to put up a case for the view that Article 226 is capable of legislat ve 
regulation It is therefore felt that a theoretical con«ideration of the Supreme Court 
judgment is not out of place It was the considered view of Kaul, C J , of the 
Madhya Bharat High Court that Article 226 did not empower the High Courts 
to grant the reUe6 mentioned therein without further legislative grant According 
to Kaul, C J , ‘ jurudiction is treated in Article 225 while only power is mentioned 
m Article 236 and m the absence of a clause like clause (i) of Article 32 or clause 
(i) of Article 227, Article 226 u not auto active to confer jurisdiuion on the 
High Courts to issue these extra ordinary legal remedies * Chakravarti C J 
of the Calcutta High Court hat observed that Article 225 speaks of the totahtv 
of alljunsdictions conferred on the High Court becaave the opening words “ subject 
to the other provisions of this Constitution " in Article 225 arc enough to rope in 
the other Articles m the Constitution like Articles 226 227 and 228 which confer 
jurisdiction on the State High Courts • A further development of this argument 
would amount to this The correct interpretation of Article 225 11 to take the 
first two conditions in it as disjunctive Thus when it is stated that subject to the 
other provisions of the Constitution the junsdiciion of the existing High Courts 
are confirmed the jurisdiction given under Article 226 is also included by rcferenct 
That total jurudiction of the High Court is <ubject to the other condition, nameh 
the provisions of anv law enacted by virtue of powers conferred upon that lec's 
lature by the provisions of the Constitution So the jurisdiction under Article 226 
also IS subject to the second condition mentioned in Article 225 The view that 
the total jurudiction of High Courts is subject to Icgulative control can canvasv 


I Fscepl of coune the power U> issue ihe remedies under the article againti ihe govemm ni 
in appropriate cases which ii expressly mentioned there 

a isialK Ennnnnn^ Co v Aihru Rom \IR 1051 Ml 749 at 76C t D \lal ck C I 
iJbnJst \ R K Dar XIR igji Ca! 430 413 per Daa Cupta J reversed on appeal on oiler 
groundi m \ I R 195J Cal 601 In this case \rt eJe was extracted and commet led ujh i 
by the learned Judge Say'tdak Khaloonv $$ateo/BihoT \IK igji Tat 434 436 D !i Pu hta 
V Stale of Madrai 19^3 i M L.J 83 \ 1 R ( l«la3) 'tad 391 al 394 Stli u Raja \ Hoard of R'lr 1 

(1935) 2 M L J 644 \ I R 19 j 3 Mad 972 at 973 74 

3 Cf Judgment of Kaul C J in iwnt Dhvttt \ State of Madhfa B lanl \ J R 193O \1 1 
60 at 67 and iltJTjiAai v iJegiavat Troiu/vrl -la tenfji MR ig^i M B 121 129.34 

4 Bod^e v V/orijm \/a \ I R tq-o Cal 433 at 438 para 19 Th 

Xnicle 2.3, of course applies onlv to H gh Courts m Part \ Stales 1 ut by v rlue of SrticK ” e 
It appl es to Part B States and under \rtKle 341 10 Part C States 

5 "'ecuon g of the High Courts \ct 1861 (24 and 35 \ «ct C 104) aij clau'c 44 of d 
Letters PaieiU issued pursuant to that section dated 98th December 1863 Lien though the prerno 
to section 32 of the Indian Councils Act 1861 (24 and 35 \"ci , C ^7) made a great difference n 

I— 26 
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and internal evidence available from other provuions of the Constitution For 
example Article 231 (c) read %vith (ft) makes « clear that a State Legislature has 
competence to legislate regarding the jurisdiction of the High Court which is func- 
tioning on Its soil Further, if Article 226 is beyond the reach of legislatures while 
Article 225 is within such reach the result would be that the High Courts can be 
excluded from entertaining a su t on a subject matter which might be taken off 
from the High Court and given over to some special tribunal while its jurisdiction 
to hear a petition under Article 226 attacking a decision of the newlv appointed 
tribunal cannot be taken away This amounts to a permission to exclude the larger 
jurisdiction and a prohibition to take away the lesser Again, the legislative entries 
— ^No c)5 in List I, 65 in List II and 46 m List III — are clear indications that the 
jurisdiction of High Courts can be controlled by Union and State Legislatures ^ 
In Australia the State Legislatures have got more powers regarding the jurisdic- 
tion of State Supreme Courts than the National Parliament has over the High 
Courts * 

The reply to these arguments, apart from the sheer weight of judiaal decisions 
against it, appears to be as follows A plain reading of the Articles m the Constitu- 
tion about the jurisdiction and powers of State High Courts shows that as far as 
possible each Anitle » made self-contained The more natural interpretation 
of Article 225 is that subjection to the provisions of the Constitution and the further 
subjection to the provision of competent legislation is confined to the jurisdic- 
tion which IS confirmed by that Article, namely, the jurisdiction which existed on 
the eve of the coming into fo>-ce of the Constitution Therefore the jurisdiction 
conferred b> Article 226 is independent of Article 225 and bevond control by Union 
and State Legislatures The argument that the effect of this view is to empower 
Parliament and Scare Legislatures to prohibit suits but not applications under 
Article 226 does not affect the matter By keeping Arucles 226 and 227 above 
the control of ordinary legislation the Constituuon obviously wanted the supenn 
tending povvcr of each State High Court fully protected from legislauve exclusion 
A special tnbimal can be created by the appropriate Legislature and to that extent 
the jurisdiction of the High Court may be depleted as regards that subject-matter 
Thus, the Law of Landlord and Tenant which was under the ordinary Courts has 
now almost gone into the hands of special statutory administrative tribunals 
The Law of Master and Servant is another example Under the present Constitu- 
tion also the deprivation of the ordinaiy Courtsoftheir jurisdiction over such subject 
matter is permissible because the general jurisdiction conferred on the High Courts 


ihe plenitude of the power of legislation to the junsdtction of H gh Courts given under ihe 

above provisions that fact does not affect the present argument Section io6 («) of the Government 
of India Act, 1915 only confirmed the iiinsdiction prevwudy granted by Letters Patent Section 
323 of the Government of India Act 1935 and items 53 in List I am last II and 15 m Lut III 
and the legislative practice under that Act to ftedy exclude Court mierference m the decisions of 
administrauye tribunals and authorities are well knovvn Legislative history of particular provi 
Sons of tM Constitution is relied on by the Supreme Court Cf ShamJasam v Central Bank of India, 
(1932) SCR 391 (193a) I M L J 423 (1953) S C J 29 at 31 (S C > 


For instance Kaul, C J , in Da^Mni v Regimal Transport Authority, AIR 1951 MB. 

about the power undez Article 226 thus “ This is of eouise subject to 

“ and to the provmons of any law of the appropnate legisla- 

wen ronrerred fw, that legislaiure by the Constitution '■ 


the other provisi 
lure by virtue of powers conferred 


. Alotgax va Bylands Bros 
• ^ • (193a) 47 C L.R. 


(dull ), Ltd , 1927 39 C UR 
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under Article 225 is subject to control bs ordinan legislatioti But after the 
Constitution, because of the existence of Article 226, the High Court siill has'c 
posser to prcN'ent excess, absence and abuse of jurisdiction and patent errors of 
lass of these tnbunals There is jusufication for protecting this benefiaal juris- 
diction from ordinary legislation \iid this \'*e\s docs not make the legu}atis*c 
entries onose, because the large majonts of l^islaoon should affect the genera! 
jurisdiction of the High Courts and m order to do that these entries as v,tU as the 
present protision m Article 22^ giving poss'cr to the appropriate Legislature isere 
esential Tunher, if Article 226, is kept abosTC legislate e restrictions the aivfcw-ard 
situations ansu^ in Anglo*-\mencan* legal s^'stems, from the judicial nuUi 
Ecauon of l^islative exclusion of extia-ordmai^ remedies uiH be avoided 
once and for all * Finally, looking at the tnnity of Articles — ^Amdes 225, 226 
and 227 — It ssall appear that Amdc 226 has more affimn to Amde 227 than to 
Article 223 Perhaps the better atrangement would ha%-e been to male Artide 226, 
clause (a) of Article 227 and then to have exempted that clause from the exemp- 
tion clause (4) of that Article * If that was done the possibilits of the aigmnent 
that Article 226 needed further legulauon m order to make the High Courts com- 
petent to grant those remedies could hase been avoided 

The powers under Artide 226 arc restricted in «oTne wavs bv the Constitution 
Article 320 (6) contemplates a limitation on the rgbt of High Courts to grant 
relief under Artide 236 * SunJarlv exclusions of the jurisdiction of Courts 
implied under Artide 31 (61 is \-ahd and effectjveh prevents the 
issue of relief under Artide 226 • Article 212 bars remedies under Artide 226 
against the <peai.*r of the Legislature * Article 367 of the Constituaon bars 
telief agamst Gov ernor in regard to nominees to Legislative Council • Finallv 


1 Cf SduMTti Law »ad th« £xrcunve IB Bniaia 16^10198 the coadtuioa on 

P >98 

2 Da-v Adtuflutrauv'e Law lo^i' p 8j2 

S Bora Certuran tt> Labot^ Boards Th« Apparrat FuiUitv of Pmauve Clausa 19^2 

30 Ciaii Bar Rrv o£6 and the literature to which referetiee is made in footnote 9 of that paper 

4 Infact onetsnotiureoftbeesaftmtentioooraddinjtlause 4 to Artide 927 wthout adding 
a similar clause to Article 226 If n was c>id> to pteveot the Htrli Courts Irtien eaiin'g returns tom 
military ttstFUtiali or fruen prescribing fotes in which boots euines and account, are to be kepi bs 
mililarv tnbunals u could hast been so »peci5c2U> pio'ided wnbout destrcrimf the general judicial 
superintendence But it is sirange that when Ci^land and America are atlcrapting lo give more 
and more ptoieciipn to itc soldier from the s icissitudes of mil :ar> justice India should earlude him 
b') the fundamental law frem Articles 32 136 and 22“ Howei-er whether bv aecrdent or design 
the soldier has Will access to High Courts UTdrr \ntde»26 


3 Pfitxo-jtL-vi \ /hfarr-tg OL-rr Ar-akkc. 19^2 S C,R 2i3 19^2 l M L. J *,3 iq^a 

S.C J 100 at p III But the limits of this cvclusioo are pouited out in Sirlar v Rnrr--g rr 
OirtTuf \.l R lojaBom a-7 , \ifsiiifji / vnor \ /lf*am»g0^crr/jrt*rC>Trtujfi*T cf B a rz i^ 
fya-jsn AIR 1953 Cal 98 at loi Jaj ■‘lH CljrJra \ PralaiA Aoms A.I R 1933 \ P 51,^3 
para to m S^a-Xar Rao r S^t tf Mai la B\a’^ A.I R 19^2 M B 97 the question was left open 
tn Dr tfj * 1 T 'm SLJi AIR i<>>2 T C 1 suggestion to amend the law was made at 

p 4 para 14 it t s .'tanliU! Sja^a \ I R 19^3 Pal 203 is a recrnl deosion on the subject. 

6 \nr oOf~i-rs S^teJMaiTai AIR ia>2 AUd 83^ 19^ I ALL.J 4^6 

7 SuSuiar \ SptaK/r Omsa Lt,t L-ut liicw'fr AIR 103200 234 But CT 
T7ia-fa~!a v ‘•*estrr T C isse—Jh AIR 1932 T C i66 for a case where mandamus was tsnsed 
against the ipeaVer an Art 212 was heW napphcahle 

8 Chjti ti t \ Ccivencr tf Mr I Bt,a! «ni a.Ac»i A.I R 10^2 f*-l -oq Bm the 

MewofDcTw 1 np. graph 15 of hjj-dgmenl that not rcalion under Article t;i {3 (e read wt h 
clause 5 would pTe--i ude a con geer n ua application against nominated perscos themselves n against 
principle and auihonr> It u agamst pnnaple because no person can ^ a member of the Council of 
b jte who has not the qua! '-caticeu laid down bv Article 173 and if a guhr-natcnal nonScatioo gives 
complete p-oiecuoo the Governor can vwUte the Consjtutioa and appoint an alien or a rr nor It 
IS against authont) because Rtx \ v/«prr l_R. 19161 t K.B 593 atahhshed the nght of a Ie*_s /it 
citizen 10 qufs ion the noenmee of the King hrawlfto ihe Pns-v Council a d-csion held in p*eat 
respect m all ComraonwTil Ji ccam'Ties la fact there was a congestioa cf kgal r-aius arTared in 
that ax 
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n b) any la^v made bv Parliament, under Article 33 regarding members of the 
Armed Forces or the forces charged with the maintenance of public order, decisions 
of mi(itar\ and other tribunals are to some extent excluded from the jurisdiction of 
Article 32 such exclusion may be valid * But it is doubtful whether Article 
226 can be controlled 

Besides the specific constitutional limitations above referred to, cases like P’G 
Row V The Slate of Madras^ Ratna SabhaPatht Rao v State of Madras and another^ 
suggest that pohtical questions may arise for adnunistrative detenmnation which 
are not fit for judicial rev ew Sumlarlv ‘acts of state’ properly so called will be 
bevond High Court’s power under Article 226 

These reflections are cuffiaent to show that the powers given to thejudiaary 
under our Constitution especiallv under Articles 32 and 226 are not as uncontrolled 
and uncontrollable as might appear at first sight 
IV 

There are some obvious differences in the power of the Supreme Court under 
Article 32 with those of the State High Courts under Article 2'’6 The reliefs under 
the former are guaranteed as fundamental rights, there is no enumeration of the 
persons or authorities against which it can be granted and no temtonal limits 
are mentioned to contain that power Even though Article J3 (i) and (q) declares 
vo d any law passed by the State in contravention of ihe rights guaranteed by that 
Part in which Article 321s also included Article 32 {4) states that “the right guaran 
teed by this Article shall not be suspended except as otherwise provided for by this 
Constitution The ‘ suspension’ of the remedies guaranteed by Article 32 has 
to take place under Article 359 which can happen only where a proclamation of 
emergency is m operation and needs no comment at this place except that it is 
problematic to what extent the suspension of these remedies will effect the efface- 
ment of the rights given b> other Articles of Part III Entry 77 of the Union list 
contains a power for Parbament to legislate on the ‘ constitution, organisaPon* 
jurisdiction and powers of the Supreme Court ’ It is ultmiatel> for the 

Supreme Court to decide whether in order to reconcile Entry 77 with Article 32 
It IS necessary to assume that Parliament has competence to restnet the rights 
under Article 32 short of their suspension or abolition The absence of the 
power to give relief regarding the rights which are not fundamental* can be 
remedied by Parliament under Article 139 and the power to grant Special leave 
to appeal given to the Supreme Court under Article 136 is certainly intended to 
give succour to persons who will otherwise suffer mjustice The absence in Article 
32 of the words ‘ anv person or authority including m appropriate cases any 
Government within those temtones ’ found in Article 226 is explicable 
There is no need to mention any temtonal jurisdiction in regard to the Supreme 
Court because its jurisdiction cxtiuids over the whole Republic It is also unneces 
sary to enumerate the classes of public authorities against which Supreme Court 
can grant relief under that Article because that Article comes under Part III o 


I connection Article 227 (4) of the Oxut tution also 

* j'OaS) 3 L-J 413 I L R (1954) Klad 399 a question of issue of passport 
in a mun *3* A I R 1953 Mad 510 Chandra Reddi J , red stnbuUon of wards 

V c »?*i ^ rven here there are grounds on which Courts can intervene Cf Puskbam 

V S^U cf Madras {,933) i \I L.J 83 A 1 R 19^3 Mad 39a ^ 

<01 V r “ S •>“"*diclion under Art etc 32, u available only for redress of fundamental rght Ceo 
71 V t^, Cc7nmisnci>s7, 4 ,mrr 1954 S C J 246 A I R 1954 S C 220 (224) per Mahajan" C J 
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the Constitution which defines In Article 12 the word “state” to include every 
public authority wthin the territory or under the control of the Government of 
India 

The on!> question which creates some difficult) m the interpretation of Arti* 
cle 32 IS about the right to ask for any rehef under Article 32 (2) against a pnvate 
person In other words, ivhen Article 32 states that the right to move the Supremg 
Court by appropriate proceedings for the enforcement of the rights conferred by 
that Part is guaranteed, can a person whose right under Article 15 (2}* or 
i7*or23(i)* or 24* or 29 (2)*, k violated by another pnvate mdividual, 
corporation or institution file a peUbon under Article 32 and get an order imder 
Article 32 (2) agamst the violator not to continue such violation’ Ekeept these 
Articles there does not appear any Article which, on a right interpretation of the 
Constitution, can be violated by any one but the State Regarding Articles 19 
and 31 (i) the Supreme Court has stated in Shamdasam v Central Bank of India*, 
that those Articles were not intended to protect persons^ from injury at the hands 
of private individuals If Article 32 (i) is literally construed there is basis for a 
view that unless the orders mentioned m clause (2) of that Article are available 
against pnvate persons also an onginal suit under Article 32 has to be provided 
for But the Rules made by the Supreme Court provide only for onginal peuuons 
under Article 32 Therefore the Rules of Supreme Court are based on the view 
that under Article 32 the Constitution contemplated only ongmal petitions If 
that IS so then there is ground for a plausible ai^ument that on the violation of the 
abo%emcntioned five Articles of Part III of the Comtitution an aggneved person 
can get a suitable mandate under Article 32 against private penons also and may 
be said that this 1$ another explanation why the wording of Article 32 is expressly 
made wider than the issuing of writs in the nature of English prerogative writs 
But the enure argument appears to be built upon a misconception regardmg the 
object of Articles 32 and 226 The remedies under Arucles 32 and 226 are remedies 
of public law and they are not intended for pnvate persons or insututions In 
the case of injunes inflicted by pnvate parties an ordinary suit in the lowest Court 
IS available and is sufficient In such cases proceedings in the Supreme Court 
will be inappropriate The persuasive judgment of the Patna High Court® 
makes this matter clear , 

\\'herc the wnts and orders menuoned in Articles 32 and 226 are prayed for 
against public authonties it is suggested that the rules that will be recognised by 
the Supreme Court and the High Courts will be uniform Broadly speakmg, 
rules regardmg the pcnonal interest of the appheants for those remedies, equitable 


1 Discnmination on grounds of religion race caste sex or place of birth is prol ib ted 

2 Untouchability is abolished and its enforcement is declared an offence 

3 Traffic in human beings and all forms of forced labour are prohibited and contravention 
of this prohibition is declared an offence 

4 Emplovment of children below (be age of fourteen ui a factory mine or hazardous work 
IS prohibited 

5 Denial of admission into any state or state aided educational institution in the ground 
of rehgion race caste or language is prohibited 

6 1952SCJ29 19^2 SCR 391 (195a) I \ILJ 423(5 0) 

7 Article ig u limited to citizens 

8 \aJaneIpitTAiyaSamajv Dr D Ram and etJlers, A I R i954pat 297 
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considerations like undue delay amounting to laches, unclean hands, failure to 
exhaust administrative remedies, the availability of adequate altemauve relief will 
all have to be taken into consideration before any remedy under these Articles 
can be actually issued But provided an applicant i> successful m surmounting 
the hurdles mentioned above, then in the actual /ramffzg of the orders the judiciary 
vmU ha\e a free liand Any direction issued under these Articles will not enable 
the High Courts and the Supreme Court themselves to usurp the jurisdictions 
gi\en by Legislatures to administrative tribunals or encroach on the discretions con- 
ferred on pubhc authontics The junsdiction under Articles 32 and 226 will 
remain an adminutratise junsdiclion as it is known in the common law world 


V 


fhe ideal envisaged above will certainly take some ume for realisation But 
none can find fault vnth the existing constituttonal provisions if that u not realised 
bione of the acti\ e participants who drafted our Constitution had been appomt- 
ed to interpret it as it happened in countries like United States and Australia 
The existmg difference m the approach of different Judges of the country to 
Articles 32 and aa6 is not a calamity at all It is the pragmatic casc-to case solu- 
ti6n which will ultimately fit the law to the genius of the nation rather than the 
amendments which will, m any case be more sudden m its nature than the gradual 
adjustment of the people to developmg judicial interpretation of the provisions 
of the Constitution 


When sufficient time is allowed to Indian judiciary to work out the adnamis- 
trative jurisdiction conferred bv the Consutution it is suggested that it will be found 
that no ‘tartling proiisjons were inserted by the Constitution The major change 
that was effected was the removal of the diasbtlitics that previously existed m this 
sphere on the jurisdiction of our judiaary 

Therefore what is urgent is as much academic discussion on Articles 32 and 
226 as possible It is only by discussion that the difficult questions mooted in this 
paper can be properly solved And it isvery necessry that those problems are solved 
with care That is the only way to keep the weapons of judicial control ready and 
the Courts courageous to use them Here, as elsewhere, knowledge is power and 
Ignorance creates doubt and doubt, hesitation m action 

There appears to be a certam amount of inferiority complex m certain poli- 
tical quarters of the country about our Constitution This is apparentlv because 
of certain advene reflections made upon our Constitution bi foreign constitutional 
lawyers and not becau'e sulfiaent time has passed to convince the country that 
the existing provisions have failed The haste to effect considerable amendments 
in our Constitution may be ill-advised t 

The proposed amendment to Article 226 to the effect that the remedies pro- 
vided by that ArUcle are to be limited to the enforcement of fundamental rights 
alone, and even there onlv when the pubbe interest requires their issue or there 
will be a failure of justice needs careful thought The same source which pro- 
poses the above amendment wants the fundamental rights to be so amended that 
the Courts will be depriv ed of power to question the reasonableness of the compensa- 


I instance what u a source ofd fBcul^tosuch ajuna 1 ke Sir Ivor Jennin^ J5 a co. 
place el Indian legal procedure C( Jmnaigt Some Charadenstics of the Indian Conslituuon, 
pp 39 40 Consult footnote 6 m page t6S, oib m thu paper 
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tion decided by the administration for the compulsory acquisition of pnvate 
property Philosophers of history might note that m the decadence of all great 
peoples it was an invanable concomitant that numerical majorities were placated 
by feedmg and entertainment at public expense So long as no effective substi- 
tute IS found for self interest as an incenti\e to production legislation which contem 
plates the gift of land or money to the landless orpenmless would only damp initiative 
of the mdustnous without any longstandmg benefit to the recci\eR of such pubhc 
chanty The purpose of depnvmg ihc Courts of posvcr to adjudicate upon the 
reasonableness of compensation granted for the taking of pnvate property is to 
enable the executive to take away pmate property on the payment of, or promise 
of payment of, token compensauon meanwhile clampmg a legal gag o\ er the mouths 
of the dispossessed The proposed amendments are based on the doubtful philosophy 
that, the penury of a part of the population is the consequence of the past iniqmty 
of the other parts People of great iniegnty and inteUigence have behevcd that 
It is more probably the result of extravagance laziness, or mfcnonty of talents 
on the parts of poor on the one hand and unplanned famihes on the other However, 
world history has not shown that any country has achieved progress by free gifts 
to the poor Communism cannot be liquidated if that is the object of the proposers 
of the present amendments by such wholesale gifts Even m Russia the faith 
that the rule from everyone according to his ability to everyone accordmg to his 
needs’ is practicable had been destroyed by experience 

But if the proposed aniendmenu are not based on the above menuoned doubt 
ful philosophy it can only be the result of a blind belief not onlv m the integrity 
but also in the efficiency of the adimnisirauon both of which ar* y et to be vindicated 
Executne impatience of judicial control is an mdicauon of mcfficiencv and a pnek 
ing conscience If the democrauc form of Government has to be preserved the 
imariable conditions are an effective opposition partv in pohucal arena and a 
fearless judiaary on the legal plain A party wluch is impatient of the Courts 
would in truth be more impatient of the existence of die opposition and therefore 
a party which advocates the emasculation of the judiciary m relation to acuon 
of the adnumstration cannot be believed when it pays lip vervice to democracy 
The twin props which alone can support democracy are tolerance and patience 
and a political party that is impatient of the rule of law wall be intolerant of the 
vnews of the opposition 

Qnc is amused, fbat. onis, the rujinirni-of-the State Gnvrrnmrnix am. vnlirjtfd. 
and not that of High Courts and Bar Councils Chambers of Commerce and Trade 
Unions Asking the Executive what freedom the Judiaary ought to hav’e to control 
them IS like asking ihc fox how much freedom the dog should be given 

If the above pioposcd amendments are earned out any party provided it 
gets a temporarv majonty in the Legislature can turn Uus country into a coUeciive 
farm wnthout any lecal obstacle Personal liberty has already lost its sanctity by 
the prevenuve Detention Act The right of property vsould abo become insecure 
by the proposed amendments If the proposed amendments are earned out only 
the facade of the Constitution will rcmam 

As Cir as the proposevl dianges to Article 226 aie concerned it u pcssible that 
a noble judiciary mav vct frustrate the disclosed objects of the proposers Every 
legal nght can vviih a little ingenuity be brought into the fold of one or other of 
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the fundamental nghts It is also not an irrational view that the grant of quick 
relief whenever pm ate rights are violated is itself in the public interest 

If the Constitution is not considered saaosatut at least to the extent to save 
It from such questionable amendments and the attempt of a temporary majority 
to perpetuate its pet ideas of democratic philosophy and judicial function succeed 
bv driving a coach and four into the newly bom Constituuon it would undoubtedly 
be a calamity It is hoped that this will be p-e\ented in good time 

On the other hand unless the hands of our judiciary are strengthened m 
the ivay suggested the evidence is that individuals will suffer injustice The follies 
of administrators are apparently not on the decrease The assistant Advocate 
General of Kashmir is not alone m the belief that the Government ^ the fountain 
head of all powers ^ Custodian General of Evacuee Property did not know 
the date on which the Act he had to adrauuster came into force * The Govern 
ment dispossessed an owner by military force • ITie Customs authorities 
first collected taxes by wrongly interpreting the Customs Act and then by wonglv 
calculating the amount of customs duty * The Government exercised its powers 
of nomination under the Municipal Act in favour of a person who stood and was 
defeated m the next previous election when the nomination of such a person was 
expressly prohibited by law and forced the Allahabad High Court to issue the first 
quo warranto m India ‘ The Government took forciblt possession of a citizen’s 
business,* bnngmg down upon itself a mandamu* A Umvenity after admitting 
students to a particular coune did not provide facilities for practical traimng ’ 
The Bombay Government began the questionable practice of allocating " suppressed 
vacancies ’ to the informants which the High Court had to prevent ' \Vhen the 
Civil Court restrained a party by an injunction from entering a property Govern 
ment requisitioned that property under Public Safety Measures Act and gave it to 
that very party* The Industrial Tribunal malcted a person in costs who was 
not even a party to the proceeding m which it was ordered • Three District 
Collectors who were the Presidents of the Ex Servicemen s Co operauve Societies 
m thar respective districts and the Chairmen of the tribunals for the issue of licences 
to buses in those districts granted permits to the soaeties though there were many 
other applicants 

It is not necessary to multiply examples of lugh handed or worse, careless 
adminutrative action which either actually produced injusUce or gave a great 


1 Chulam ^abt v SlaU AIR J & K 7 at p 9 

2 Mohammad Uiusain v J K Truedt and mether AIR igjS Bom 453 

3 Hira '• SlaU of H machal Pradt h end another AIR 10,3 Him Pra v?, 

Dhamtar S ngh v Sui Di u anal AfagulraU KJieln AIR 1953 Raj 202 

4 jl/ghan Commefrial Co (7ndo) LSd v Unen^Iadta AIR 1953 Punj 225 

5 Mahishidlah v Mdul Rthman A 1 R 1953 AU 193 Hie present writer has not been able 
to nonce any earlier precedent 

6 SumjmUw Rojasihm Stale AIR 1953 Raj 78 IVanchoo CJ and Bapna J 

7 Triloku Aalh Cars y The Uni rrsitf ef Mtahabad A I K 1953 All 224 

8 Chacko y Cocemmeni e/ Tracancore-Cadim AIR 1951 1*0 2'*i 

9 CJ9 Q.W a ,mn,„ Tr,l^: 

Caladta AIR 1953 Cal 37 

10 iKSS^tan Co^peraltce MolcrTraruperty BangamRaja, (10^2) i 'AlL'l "133 ILR (iqis) 

Mad 36 AIR .953 Mad 709 eat^.ve mjUce perpft^trf under^^^^ 

Intemu eProtmrement Order ccnisuUJtt.^niAdrtv Junior iseeaor A I R 1953 Cal 719 
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suspicion of unfair preference * In all the above cases except one* the Courts 
IS ere able to remedy the evils under Article 226 of the Constitution- So long as ive 
have not fashioned a more ideal s^-stem to control administration our only safe- 
guard on the remedial plam lies in the preservation of the administrative jurisdic- 
tion of Indian judiciary mthout blemish 

SUPPLEMENT. 

Sopreme Court Sitting * 

DftSt, the lolA Jdy, iq3.{ 

No F. 23 (t)/5l-SCJ — Ic exercise of the poutrs conferred on h im bv AmeJe 130 of the 
Consututjon, the Qiicf Justice of India, vath the approml of the President, hereby appoints Srinagar 
as the place at s»hich a Division Benc^ of the S ipome Court may at for the disposal of appals 
and other proce-dmgs transferred to it Iroin the Board of Judicial Advisers, Jammu and Kashmir 
imder clause (t) of Article 374 of the Constitution 

Amesdments to the Supreme Court Roles, 1930 * 

No. F. 23 {3l/S4*SCJ, — The following u published for general informatioii — 

nie Supreme Court of India m the cxrrase of us rule makijis powers, and vtih the approval 
of the President, hcrehv makes the foUoAUig am-ndments to the Supreme Court Rules iQjO — 

Add tlie follovitng at the end of Order XLMI, Part XI — ■ 

• ORDER KL\ 1 !I 

Atpeels arid eihtr bnuedings traas/mei tnd/r daase of Jriule 374 (f th' Cnrt.htfw'i 

1 Notuithstandma an>thir^ contained in (he preceding Orders, the rules eontauned in this 
Order shall apply te all appeals and oth-r prooeedinn Mhiim stand traiuferTed to the Supreme 
Court from the Advisorv Board, Jammu and kashmir under clause (4) of Arode 374 and uhich 
are beard at Snnacar 

s (0 The Ch ‘f JusQce may from ome to tune oominaie fH-o or more to constitute 

a Divuion Bench to pertbrm the duues assigned bv these rule to a Distuen Seseb and nominate 
one of (he Jiid-^ of the Court sitting at Snnagar to perform (he duos asigned to a single Judge 
or a GbaffiDCT Judge undo thne Rule 

(3) The sittings of the Division Bench and of the single Judge and a Chamber Judge shall 
be held at Srmaear as (he Chief Jusuce mas f-om (lire (o ome direct 

3 A u^gle Judn sKUog in Court shall has-e poM-er (o dispose of all pending applications , 
and a Judge in Chambers mav deal with all intelocucory applications 

Prosided that anv such tingle Judge or a Judge in CSiaabers may in hu diseeuon refer any 
particular matter to the Di asion Court 

4 Notwithstanding anv orders previousK nsade la ifae course of the proc ee dings before the 
Advisory Board Janmiu ard kashmir everv appeal pending before the Court titung at Snaagar 
shall be beard by a Division Bench crausung of not let than two Judga 

5 The Court nttyist at Snna'rar shall have power to direct the heanng of anv particular appeal 
Of proceeding before it b> the Court <iitjn; at Delhi and in the event of such a direction b«g 
pven, the rula con-amed in the prec e ding Orders shiU be applicable to such proceedings m their 
further stages, to the exclusion of (he provi>ions in this Order 

6 Notwithstanding anyth ng ctioiained m these Ru 2 -s, including those in this Order the 
Court ttung at Snnagar shall have the power to give such direcuons and male such orders tn 
procedural miCteri or othenns- as mav be n'cessary for the ends of Justice or to prevent abuse of 
the process of the Court, in respect of the appeals and pr o ceedings dealt wtlh by it at Snaagar 

t Ch^tdra y S.^t of Ons$a AIR ■ 9}3 Oniaa 121 is a lead Jig case on judicial con 

Irol of official discretion where the Govemment art stnacfced of poliucal vtctimisa'ioo Cf I’tf at 
p 144 LcLa Pr^-J V Ir,pftt}r.Cefjral of Petut AIR 1954 AH 43S B a noteworthy case 

2 Oa-ta V Crmrmitf Trs-smtr~Cec^^ AIR 19^1 T C 22i In this case a previous 
auction holder of Kandukruhi laud refused to hand over possession 10 the highest bidder at a subse 
quent auction ^^■he^ ifcc new auction purchaser alletnpied to disturb the povsession of the old. the 
latter obtained an « p.’V injunction agajut the obstructor from the Gvil Com Thereupon the 
Covermoent appeared on the scene requu ticned the land under the Travancore ^bhe Safety 
Measures Aa sertion 4 and ertnisted the land to the verv same person against whom the Gvil 
Court had pven the m-ucctioo Though the Covemment m ght have reasorj to recumlioQ the 
property and though technicallv they were not parties to the uij jcction the spectacle of an inj anc 
lion of a Gvtl Court being unc cr e f oomoustv set ande by high level execuuve acuon is cot conducive 
to the fos enrg in the pi^p'e a sense of obed esce to the law 

• Published ta the Caztle of I-Jij, ExtraonLoary, Part I, Sec 1, pag- 813, dated loth July, 1954 

J — 26-a 
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7 The Court sitting at Srinagar taa/pennit the use of tirdu language to such eirtent as tt 
thinks fit in respect of the proceedings w appeab pending before it 

Provided that the Judgments delivered. Decrees passed or Orders ixiade by it shall be m the 
English language 

8 The duties assigned to and the powers wcrcisablc by the Registrar under the Rules ot the 
Supreme Court shall respectively be dischareed and exercisra in respect of all proceedinp before 
the Court sitting at Snnagar bv the Deputy Registrar at Snnagar 

9 The Deput) Registrar shall be the Taxing Officer of the Court sitting at Snnagar , and 
in the Taxation of costs he shall generally be guided b> the practice followed by the Advisory Board 
of Jammu and Kashtnir at Srmagar unless the Court in disposing of a matter has ordered the pavmeat 
of a lump sum for costs 

10 Appeals and apphcations pending before the Court sittine at Srinagar may be proceeded 
with at Snnagar either bv the party m person or, subject to the next succeedingrule, by a legal 
practitioner 

The engagement of an Advocate on record i$ dispensed with, a Senior Advocate may 
^poea^ and plead without a Junior in respect of all such matters heard at Srmagar 

11 The following classes of legal practitioners will be enucled to act or appear and plead before 
the Court sitting at Srmagar — 

(a) Advocates who have been duly enrolled as Senior or other Advocates of the Supreme 
Court , 


( 1 ) In Cnminal matten legal practitioners who filed m the Registry of the Advisory Board, 
Srmagar, their Vakalatnama before the lijth May tf(n| , 

(0 Legal practitioners of the High Court at Snnagar of not less than lo years’ standing who 
areipmallv pertmtied to do so by the CourtsHung at Srinagar on payment ofRj 50 


la It will not be obligatory for the parties to lodge in the said pending appeals a statement 
of the case as provided la rule a of Oi^ XvlII Part II of thee roles 


will dupeM^ cnminal cases in which the record has not so far been printed, printing 
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SUPREME COURT OF INDIA. 

[Cmninal Appellate Junsdiction.] 

Fresent — Mehr Ckaxd Mahajaj* Chef Justice, S R Das, N H. Bhac— 
-tVATI, B JaGAKNADHADAS and T L VzNKATARAiLA \YVAR, JJ 
Cnnanal Appeal Jko g of 19^2 

Ronald "Wood Matbams AppelUmf^ 


State of I\est Bengal Respondent 

Cnemnal Appeal Aa 13 of 1952 

Sudhir Kumar Dutt Appellant 

V 

The State Respondent 

Crtmnal Appeal \« 14 of 1952 

JIban Krishna Bose Appellant 

c 

The State Respondent 

Cnmnal Appeal 15 of 1932 

P C Chose alias Probodhi Chandra Chose Appellant 

r 

The State of est Bengal Respondent 


Cnmtui Pneedurt Code f «/ 189S *rff c* 2^ Rejuirtirenls of— '>m-err Juv# bt S — Ef d 

Tbe ccmplaiat was insutut«d OR thjune The rtanijanoo of the wiaeses on the s de 

«'the prasecuuon commeocod oo 6th Sep ember 194) aod t eoccluded after undergomg lereral 
Adjoummeou on 29th March 1946 On 2*nb March 1946 the accused perrons filed a hn of 
w messes to be eomined for the defence On thA an order was pass ed on 29th March 1946 in the 
absence of the accused and ihetr Uw>m that suaunons might issue for Gth \pril 1946 rmerving 
the decision on the question hether the witnesses wm necesan for that da e Summons were 
not sent in the manner prescribed bv sections 63 and 69 of the Criminal Procedure Cede but by 
■ordinary post tthen the case was taLen up on Cth 4 pn] 1946 t was found that two of the enve 
lopes tu.d been returned from the Dead Letter OEce and as o the ret there was nothing to show 
what bad happened In this siniauon the Ttbunal passed an order that no further process would 
issue and the case was then decided on the evidence on ircord and ihe accused consicted on the 
<harge of bnbeiy 

On ultimate appeal to the Federal Court the objection of the accused that the procedure adop ed 
by the Tribunal was ui contra -enuon of section 2^7 of the Cri m i na l Procedure Code and amounted 
to a seno^ irregulantj was upheld In upboding this objection the Court observed that 
sccuon 57 was imperauvc in i.s terms lha process would not be refused except for the 
reasons ment oned therein that no such reasons cxis ed and that the order of the Tribunal 
da cd 8th April 1946 refusing 10 issue process was a cordingly flJejal This judgment was 
passed on 23rd \pn 3 1948 When the maner went hack to ube Ugh Court of Calcutta 
an order was passed by that Court on and Augus (948 ad>ounu!ig the hearing of the appeal till 
disposal of an appeal to the Pn -7 Council b> another accused Thoi came the Independence Act 
of loila ard ih a'vpeal to the Pnvy Council was tramfetred to the Federal Court, for dupesaJ 
As informajoo ccrcem ng the exact pos uon of that appeal was for lomc tune lacking and as the 
prospect of lha a peal be heard appeared distant the H gh Court passed an order on gth April 
1951 that the remanded appeals would be taken up for bearing on itJi June 19^1 that the 
■accused shou.d take the necessary steps for exam na on of the w messes menUoned in he Lst, dated 
2 th March 1946 and that the o^'-ce should take 1 ept to secure the attendance of those w nesses 
■except one who was a East Paiur.an. TNc Lst was acco'^imjy filed on 8th May tg^i Therein 
4t was stated that out cf the 15 persons whose names were ment oned in the Lst da cd 2“th \farch 
1946 it was possible to get the address of enfr six persons and that as for the rest if was not possible 


•CnimnaJ Appeals Nos 9, 13, 14 and 15 of 19^ 
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to trace their whereabouts, as they bad nosdy nitrated to Asansol at the time when the works were 
being ex-cuted and had since left that place Out of the s« persons whose addresses were given two- 
were served and examined m Court, a third witness was given up The fourth had migrated to East 
Pakistan and no process could be issued agmst him Another sntsiess had died In hospital As 
regards the sixth witness, the endorsement on the summons was that he had left the place and that it 
was not known to which place he had gone 'Ihc Judges who heard the appeal on remand held 
by their judgment, dated 6th September 1951, that on the evidence both the charges of conspiracjr 
and bribery had been established, and cc«victed the accused under the appropriate sections On 
appeal to the Supreme Court, 

Hild The tnal of the accused Jiad m the cu’ct im s tancc s been vitiated by reason of the fact that 
they had no reasonab'e opportumty to exam ite their witnesses and their convicuons were accord* 
ingly bad 

It IS e-senual that rules of procedure dtsigncd to ensure justice should be scrupulously followed, 
and Courts should be jealous m seeing that there is no breach of them 

Appeal on transfer after grant of Sjiccial Leave by Pnv^ Council on the 13th 
November, 1947, from the Judgment and Order, dated the 14th July, 1947, of the 
High Court of Judicature at Calcutta m Crunmal Appeal No 350 of 1946, and 

Appeals under Article 134 (1) {c) of the Constitution of India from the Judg- 
ment and Order dated the 6th September, 1951, of the High Court of Judicature 
at Calcutta in Criminal Appeals Nos 340, 341 and 351 of 1946 and Government 
Appeal No jgof 1946 

A" C Chakravarty, A h Mukherjea and Sukumar Ghose, Advocates for Appellant 
m CrA No 9 

A A BasUi Senior Advocate, {Ganpal Rat, Advocate, with him) for Appellant 
m Cr A No 13 

A A enj Gan/idl Aai, Advocates for Appellant m Cr A No 14 

Sukumar Ghose Advocate for Appellant in CrA No 15 

B Sen, A M Chaitsrjt and P K Bose, Advocates for the Respondents in alt 
the appeals 

The Judgment of the Court was delivered by 

Venkatarama Ayyar, J — These arc appeab against the Judgments of the High 
Court of Calcutta convictmg the appeUants on charges of conspiracy to cheat the 
Government and of bribery The facts so far as they are material, may be briefly 
stated The appellant S K Putt, earned on busmess as a building contractor 
under the name and style of British India Construction Company This firm had 
a branch at Asansol which was, at the material dates, in charge of the appellant,. 
J K Bose In May, 1942, the military took up construcUon of dumps and roads 
m this area, and the appellant, R Nlathams, who was the Garrison 'Engineer 
at Asansol, was put in charge of it, and the appellant, P C Ghose, was functioning 
as overseer under him On or about the loth May, 1942, an order was placed 
withS K Duttfor the construction of dumps at a place called Bumpur near Asansol 
Thevvorks were executed in June and July, 1942, and sums amounting to Rs 1,74 ooo- 
were paid to S R Dutt on account therefor The case for the prosecution is that 
this amount was in excess of what was due to him for works actually done, by about 
Rs 56 000 and that with a view to avoid the refund of this excess, the appellants 
entered into a conspiracy, under which S K Dutt was to prefer a claim for construc- 
tion of roads purported to have been earned out m execution of an order which 
R. \V Mathams was to issue , P C Ghose was to measure the road so claimed to 
have been constructed, and the bill was to be passed for an amount exceeding what 
had actually been paid In accordance with this scheme, S K Dutt wrote Exhibit 
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ig on a 8 th January, 1943, clainung payment ibr “additional work within the store 
dump area”, R W. Mathams passed an order bearing date 7th July, 1942, (Eithibit 
10), plaang an order with S K Dutt for the construction of roads, P G Ghose 
prepared the final bill. Exhibit 6, for Rs 1,69,458 14-0 on 15th March, 1943, and 
the same was passed by R W. hfaihams It is stated for the prosecution that 
the road as alleged to have been constructedby the appellant, S K. Dutt, were, in 
fact, constructed by' the military, and that the order of R. ^V \fathants bearing 
date 7th July, i94a« was, m fact, brought into existence sometime mMarch, 1943 
It IS further stated for the prosecuUon that as consideration for passing the abos'c 
bill, a bnbe of Rs 30,000 was agreed to be paid to R W Mathams and to P G 
Ghose, that S K Dutt sent that amount by cheque to J K Bose on i6th March, 
1943 and that on 17th March, 1943, R W Mathams svas paid Rs 18,000 and 
PC Ghose, Rs 12,000 as illegal grauficauon The appellants were accordingly 
charged with conspiracy to cheat the Government and bribery 

The appellants denied the conspiracy They stated that the roads had, m 
fact, been constructed by S K. Dutt With reference to the cheque for Rs 30,000, 
the case of S K Dutt and P C Ghose was that the amount was required for pay- 
ment to sub-contractors who had constructed the roads under S K, Dutt, and 
that It was, m fact, utilised for that purpose They produced Exhibit 27 senes, 
which are receipts purporting to ha\e been signed by the se\eral sub contractors 

The Speaal Tribunal which tned the case, debvered ns judgment on gth May, 
1946, acqiutting the appellants on the charge of conspiracy but convicting them 
for the offence of bnbery Appeals against this judgment were taken to the High 
Court of Calcutta, by the appellants against their convicuon on the charge of 
bribery and by the Government against the acquiiul on the charge of conspiracy 
By their Judgment, dated t4th July, 1947 ihelcamedjudges (Clough and Elhs, JJ ) 
dismissed the appeals of ih* appellants, and allowed that of the GovemmenL 
In the result the appellants stood convicted on the charges both of conspiracy 
and bnbery 

R W Mathams applied to the Privy Counai for speaal leave to appeal, 
and by an order, dated 13th November, 1947 the appeal was admitted only on 
the question whether the prosecuUon was badfor want of sanction under secuon 197 
of the Cnmmal Procedure Code The appellants, S K Dutt J K Bose and 
P C Ghose, appealed to the Federal Court under a certificate under sccuon 205 
of the Government of India Act, and as the order passed in their appeal forms the 
foundation of the argument in the present appcab, it becomes necessary to refer 
to It m some detail 

One of the grounds argued by the appellants m the Federal Court was that 
the requirements of sccuon 257 of the Criminal Procedure Code had not been 
complied with, and that there was accordin^y no fair tnal The facts on which 
this objecuon was based are these The complaint w-as instituted on 7th June, 1945. 
The exammation of witnesses on the side of the prosecuUon commenced on 6th 
September, 194^ and it was concluded after undergoing several adjournments on 
29th March, IC146 On 27th March, 1946, the appellant, J K Bose, filed a list 
of 15 wimesses to be examined for the defence Most of them were persons who 
are alleged to have given the receipts. Exhibit 27 senes, acknowledging payment 
of money for construaion of works done bv them On this, an order was passed 
on 29th March, t 946 f m the absence of the appellants and their lawyers, that 
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summons might issue for 8th April, 1946, reserving the decision on the question 
■whether the witnesses were necessarj, for that date Summons was not sent in 
the manner prescribed by sections 68 and ^ of the Code but by ordinary post. 
"When the case Vk-as taken up on 8th April, 1946, it was found that t\%T5 of the enve- 
lopes had returned f-om the Dead Letter Office, and as to the rest, there ivas nothing 
to show what bad happened to them In this situation, the Tribunal passed an 
order that no further process would issue, and the case "was then deaded on the 
evidence on record, and the app^ants convicted on the charge of bnbery. 

On these facts it was contended before the Federal Court that the proce 
dure adopted by the Tribunal was m contravention of section 257 of the Code, 
and amoimted to a serious uregulantj In upholding tbit objection, the Court 
observed that secuon 257 was imperauvc m its terms, that process could rot be 
refused except for the reasons znenuoncd tbercin, that no such reasons existed, 
and that the order of the Tribunal, dated 8th April, 1946, rcflismg to issue process 
■was accordmgly illegal It w’as further observed that the witnesses cited would be 
material, because their evidence, if accepted, would establish that Exhibit 27 senes 
were genuine, and that this would mihute against the case of the prosecution 
in respect of both the charges of conspiracy and bribery The Court accordingl} 
set aside the convictions, and directed that the appeal should be re-hcaid 

“ after giviag a reasonable opponanjty to the appellant No 2 a K. Bose) to take such steps 
f be enutled to uVe la Uw for enforong the attendance of the wtme«« aenttoned m the 

to of the ^th ^Iareh and after considering the eridenee cf such of these witnesses as nay appear 
before the Court ' 


This Judgment was passed on 23rd April, 1948 ASTien the matter svent back 
to the High Court of Calcutta m pursuance of this Judgment, an order u-as passed 
by that Ootm on and August, 1948, adjounung the hearmg of the appeals till the 
disposal of the app^ of R. W Mathams b, the Prit^ CkiLed Then came the 
independence of India, and the appeal of R W Malhams uas esentually trans- 
ferred &om the Pnv> Council to this Court for disposal As mformahon concenung 
the exact posmon of the appeal of R IV Madams teas for some tune l.ekmg, and 
as the prospect of that appeal bemg heard appeared dutaut, the H«h Court passed ' 
an order on gth Aprd, 193,, datlhereuanded appeab imuld he taken up for hear- 
ing on nth Jme, I9ai, that the appellants should take the necissaty steps for exa- 
™anou of die urtuesses meuuoued u. the hst, dated ayth March, .^6 and that the 
at m East'S', T"" of those uumesses, icept one uho 

arthMarth luTs t names ucremenUoned m the list, dated 

fcrfc^ ^ pemons, and diatas 

PW Ouf otir*' ' “ •»"« “““‘“I “d had since leTthat 

to East Pakistan, and L process could ^ '"S'”' ‘“SO«‘“I 

SanieharMutri, had died m the h^ital Another witness, 

appeal on re.nVdheldhy^.S“^j't^-L-«^^^^^^^ 
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evidence both the charges of conspiracy and bribery had been established, and con- 
victed the appellants, S K Dutt, J K Bose and P C Ghose, under the appro- 
priate sections The matter comes before us on special leave under a certificate 
of the High Court under Article 134 (c) of the ConstituUon 

The argument m support of these appeals is that the trial of the appellants 
had been vitiated by reason of the fact that they had no reasonable opportunity 
to examme their witnesses, and that their convictions were accordmgly bad We 
think that this complaint is well founded By its Judgment, dated 23rd Apnl, 
1948, theFederal Court decided thattheorderof the Tnbunal, datedSth April, 1946, 
dechrung to issue process for the witnesses mentioned m the list, dated 27th March, 
1946, was m contravention of section 257, Cnminal Procedure Code that the evi- 
dence of those witnesses would be matenal for refutation of the charges of both" 
conspiracy and bribery, and that accordmgly the appellants should be granted an 
opportumty to cxarmne those witnesses On this order, the only question that 
has to be decided is whether the appellants got such an opportunity when tht 
appeal was re heard in pursuance of the order of remand The important point 
to be noted is that by reason of theordcrof the High Court, dated 2nd August 1948, 
the appeal was not taken up for hearing immediately as it ought to have been, 
and that it was only on 8th May 1951 that it was possible for the appellants to 
take steps, in the matter But b> that time, the situation had undergone a radical 
change In their apphcation, the appellants stated that the whereabouts of most 
of the witnesses could not be traced and this is not to be wondered at Bumpur 
where the works had to be executed, is a petty township situated in a comer of 
the State, and it sprang into prominence only omng to mihtary acbvmes Cbn- 
tractors and sub-contractors flocked to that place froin all sides for cxecutmg the 
military works and there is nothmg improbable m their haMng left the place 
when the situauon changed, as it did on the conclusion of the war by the end of 1945 
And there arose a further compbcation In 1947, two Domimons came into being 
as a result of the Indian Independence Act, and there was a partiuon of Bengal 
It 13 not umkely that some of these contractors bclon^d to East Pakistan or had 
setded there 

That the list of witnesses given on 27th March, 1946, was not all fictiuous is 
borne out by the fact that two of them actually gave evidence at the re hearing 
and a third had died m the hospital When some of the witnesses menuoned m 
the hst arc proved to be real persons, there are no matenab on which it can be 
affirmed that the others arc ficuuous persons Indeed, the evidence of the two 
witnesses, Mukhei]ec and Paul, u that they had seen some of those sub-contractors 
whose names appear in Exhibit 27 senes, actually at work there The learned 
Judges have ri.jectcd their evidence on the ground that they are not men of status, 
but on the question whether the appellants had made payments to the sub-con- 
tractors under Eshibit 27 senes, the best evidence can only be of those persons 
It may be that the two witnesses are not speaking the truth when they say that 
thev saw the other penons mentioned m the list v\orkmg on the roads, and it 13 
possible that those penons arc fictiuous But it u equally possible that they are 
real penons, vshose whereabouts could not be traced in the cxcepuonal circum- 
stances which had intervened As admttedlv three of _them are real, it_w-ould 

be unsafe to act on the view that the others must be Fictitious, and if they arp i^al 
persoru who could not be exaiiuned for no Ciult of the appellants, grave iniinucc 
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•would result m the accused being condemned without the evidence of these Wit- 
nesses having been For this situation, die appellants are not to btame 

That was the result of the erroneous order passed by the Tribunal on 8th Apnl, 
1946, refusing to issue process and the Order tX the High Cotift, dated 2nd August, 
1948, adjourning the appeal, till LOtf disposal of the appeal of R W Mathams 


In coming to the conclusion that the guilt of the appellants had been esta- 
blished, the learned Judges were greatly influenced by the correspondence relating 
tp the passing oi the bill, in fiarticular the letter of S K Dutt, dated 23rd January, 
1943 (Exhibit i8), by the long interval between the completion of the work which 
was in July, 1942 and the alleg'd payments under Exhibit 27 senes which were 
after 17th March, 1943, and by vanous other circumstances, which probabilised 
the case for the prosecution It must be conceded that the evidence on record 
lends to establish a strong case against the appellants But then, that is a case 
which they are entitled to rebut, and if, as was held by the Federal Court, Exhibit 27 
senes vould furnish good material for rebutting that case, the Court, by declining 
to issue process for the examination of the witnesses connected with those docu- 
ments, has deprived the appellants of an opportunity of rebuttmg it Whatever 
one ina) think of the ments of the appellants’ contention, they cannot be con 
vict“d without an opportumty being given to them to present their evidence, and 
that having been denied to them, there has been no fair trial, and the convictioli 
of the appellants, S K Dutt, J K Bose and P C Chose, cannot stand. The 
result nuy be unfortunate But it is essential that rules of procedure designed 
to ensure justice should be scrupulously followed, and Courts should be jealo» 
n seeing that there is no breach of them The appeab will be allowed, and the 
appellants acquitted 

Then there remains the appeal of R W Mathams It has been already 
stated that by an Order, dated !3th November, 1947, the Privy Council gave him 
special leave to appeal, Iirmted to the quesUon whether the proceedings were bad 
for want of sanction under section 197 of the Cnnunal Procedure Code. By a fur- 
ther Order, dated 5th August, 1948, the Pnvy Council enlarged the scope of the 
appeal by permitting the appellant <0 rdise tfcc contention that there had been a 
contravention of section 257 of the Cnminal Procedure Code These are the 
two points that arise for determination m his appeal The question whether 
sanction under section I 07 was necessary for mstituting proceedings against the 
appellant on charges of conspiracy and ofbobery, is now concluded by the decisions 
of the Judicial Committee in H H B Gill v 77 ie King^, and Phamndra Chandra 
v The King*, and must bd answered in the negative The question whether 
there was contravention of section 257 of the Cnminal Procedure Code and a 
-denial of fair ttial must, for the reasons already given, be answered In the affirmauve, 
and the convichon of the appellant Jet aside on that ground His appeal will 
also' be allowed, ahd there will be an orde^ of ^cquittkl Ih his favouf 
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' SUPREME COURT OF INDIA 
[Crunmal Appellate Jurisdiction ] 

Present — B K Mukherjea, Vivian Bose and Ghulam Hasan, JJ 
Aftab Ahmad Khan, son of Hakim Mohamad Yac Khan, condemned 

prisoner, confined m District Jail, Secunderabad 'ippellanl* 

V 

The State of Hyderabad Rtsporuknt 

Cwmna/ Prof«A;« C«A (Fe/' 1898), irtlieM 235 233 — Respective scope--Cnmruil Trial — JuJs~ 

meni art atpeal — RegvtfePtenls — SenUsce — Death p^naitf—Coafirmatua br Ih rd Judge on appeal on dijerence 
ef opuitan bettieen the fan Judges — Piopiet swfer to pass 

Section 233, Criminal Procedure Code, eml>odies the general law a* to the joinder of charges 
and lays down a rule that for every duiinct offence there should be a separate charge and every such 
charge should be tried separately But the legislature has engrafleed certain exceptions upon this 
rule m sections 934 33a 336 and 239 Section 935 provides that if in one series of acts so connected 
together as to form the same transaction, more offences than one are committed by the same person, 
he may be charged with and tried at one trial for every such ofience 

Where the charge against the accused a Reserve Police Inspector of Hyderabad (before the 
Pobce Action) was that he went to a viUage with Rarahais took into custody two persons and 
while proceedmg with them to another village shot at some villagers and lulled one of them and 
aJler proceeding to another village extorted some money from those he had taken into custody a 
trial for murder and extortion is not bad hr misjoinder The case falli squarely within section a 35 
the Code The fact that the ofTeoce of extortioo was committed at a different place and at a 
different time does not any the less make the act as one committed in the course of the *ame 
transaction The trial is not vi lated especially when no prejudice in fact was caused to the 
Accused 

Qtiaen — How far the VTotaltORofany express provision of the Code relating to the mode of trial 
«r otlerwue constitutes an lUegaUry which vitiates the trial as distinguished from an Irregularity 
which IS curable urvlee section 37, Criminal Procedure Code 

It IS the obvious duty of the Court of Criminal Appeal to give a ruromary of the evidence of 
cnatenal witnesses and to appraise the evidence with a view to arriving at the conclusion whether 
the testimony of the witness should be believed The Supreme Court cannot interfere with the 
finding arrived at on an appreciation of the evidence (In the instant case the third Judg« on 
■difference of opinion between the two Judges confiimcd the convieUon on an appreciation of the 
■evidenee) 

Where the two Judges of the HlgH Court on appeal are divided in their opinion as to the 
•guilt of tl« accused in a murder charge and the third Judge to whom reference is made agrees With 
one of them who ij upholding the convwiion and sentence it u desirable as a matter of convention 
though not as a matter of strict Law that ordinarily the extreme penalty should not be imposed 

On Appeal under Article 134 (1) (c) of the Constitution of India from the 
Judgment and Order, dated thefith August, 1953, of thcHigh Court of Judicature 
At Hyderabad, in Criminal Appeal No 1557/6 of 1950, ansingout of the Judgment 
and Order, dated the i6th October, 1950, of the Court of Special Judge, Warangal, 
in Case No 28/2 of 1950 

A A PenbhojiJ D .OaifacAa^t and AiyiRdrr Aamn, Advocates for Appellant 

Pens I Mehla and P C Cokktle, Advocates for Respondent. 

The Judgment of the Court was delivered b> 

Ghultvn Hasan, J — The appellant wax tned and convicted by die Special 
Judge, Warangal for various offences under the Hyderabad Penal Code These 
correspond to sections 302, 307, 347 and 384 of the Indian Penal Code, the sentences 
awarded under the first two sections rcspecuvcly being death and life imprisonment 
and separate sentences of two years* ngorom imprisonment under the latter two 
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The two learned Judges of th- High Court, who heard the apjteal differed, Manohar 
Pershad, J , upholding the convictions and the sentences and M S Ah Khan, J 
acquitting the appellant The third learned Judge, A Stinivasachan, J , on. 
refeience which was occasioned hy the diSeiencc of opiruon agreed WTth Manohar 
Pershad, J Leave to appeal to thin Court was granted by the two agreeing Judges 
The occurrence ivhich led to the prosecution of the appellant took place on 
13th September, 1948, which was the beginning of the first day of Pohee Action, 
m Hyderabad The appellant, who was Reserve Inspector of Pohee stationed 
at Mahbubabad at the material tune, according to the prosecution story, visited 
two villages Rajole and KomT accompanied by a number of Razahars and the 
Pohee He arrested Janaki Ramiah (P W 5) and Narella Ramulu (P 9) at 
Rajole and took them to Konvi Outside this village in the wastcvland he spotted 
four men going to their fields and shot at them with his gun The deceased Mura 
Muthiah and Somanaboyarma Muthandu (PVV 2) svere mjared" m the knee, 
while the other two Kotta Ramiah (P W 3) and Kancham Latchiah (P \V 4^ 
were uninjured The latter two hid themselves behind die babul trees P %V 2 
also ran away and hid himself m the bajra fields a few yards away but the deceased 
remamed where he fell The appellant searched for the three persons who had 
rxm away He caught P ^V 3 and P W 4 and brought them to the spot where 
■the deceased was lying but he could not trace P W 2 The appellant seeing that 
Mura Muthiah was not dead, shot him m the chest and killed him The whole 
party consisting of PW 3, PW 4, P\V sandPW 9 then went to Konvi village 
The appellant stayed at the house of one Maikaldan in the tillage and spent the 
mght there Maikaldan and one Berda Agiah (P ^V 8) both asked the appellant 
tvhy he had arrested P \V 3 and P W 4, for they were not Congressmen Upon 
this the appellant released them The prosecution story proceeds that the father 
(PW i) of the deceased saw the appellant in the night of the tgth September 
and asked him svhy he had killed his son The appellant without stajmg more 
advised him to cremate the dead bod> P W i borroived wood from the people 
and cremated the body Four montlu later the appellant went and sayed at the 
Govenunent bungalow, Konvi, sent for P W I and offered him Rs 200 as hush« 
money for not disclosing the offence The offer Avas refused P W 3 and P ^V 4 
who had been released told the father of P W 2 next morning that his son was 
lying injured in the bajra field He went and had P ^V 2 removed to the hospital 
where his injuries were attended to On the same morning the appellant, who 
had detained P W 5 and P W 9 in custody, asked them to pay Rs 200 when, 
they would be released P W 5 went with a constable to the house ofP 6 and 
PW 7 and borrowed Rs 100 from each of them On this bemg paid he was 
released P ^V 9 was unable to pay any money and he was let off 

The defence was a denial of the offence The appellant denied having gone- 
to ♦ e Milage m question or having committed any of the offences attnbuted to- 
im He stated that he was posted at Mahbubabad m order to stop the subversive 
acUMUcs of the Communists and that the witnesses bemg Communists had falsely 
implicated him He produced ivitncsses m defence 

Fust Information Report was lodged on r4th April, 1949 This delay 
f disturbed conditions prevaihng at the time and does not affect 

m ff .4 story The appellant was prosecuted and the charge sheet sub- 

nuucd agamst him on 30th October, 1^9 The charge was framed by a Munsiff 
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Magistrate who committed the appellant to the Sessions As already stated, the 
learned Special Judge convicted and sentenced the appellant and his convictions 
and sentences were upheld by a majonty of two Judges 

It has been argued by Mr Pecrbhoy, learned counsel, on behalf of the appellant 
that his chent had no fair trial and has detailed a number of circumstances as 
supportmg his contention ^Ve think it unnecessary to deal with each and every 
one of these circumstances as m our opiiuon they do not affect the substance of 
the matter and are too tnfimg to justify the conclusion that the appellant suffered 
any prejudice or that any miscarriage of justice had resulted We shall confine 
ourselves only to a few of them which need ataramauon It was complained 
that the appeUant ivas not furnished with copies of the statements of prosecution 
witnesses recorded by the Pohce and this hampered the appellant m cross-examining 
the witnesses with reference to their previous statements It appears that the 
appellant filed an application through counsel on 28th August, 1950, askmg for 
copies of such statements under secDon 163 of the Code of Criminal Procedure. 
The correspondmg secuon of the Hyderabad Penal Code is 166 which is not the 
same as section 162 While under section 162 it is the duty of the Court to direct 
a copy of the statement of a witness recorded by the Pohce m the course of investi- 
gation to be furnished to the accused with a view to enable him to cross examine 
such a wimess with reference to his previous statement, no such dut> is imposed 
by section 166 and die matter is left enurcly to the discretion of the Court This 
application was made for re-ctoss exammabon of vtitnesscs which obviously refers 
to the last stage of the prosecubon evidence The order passed on the appheabon 
as translated is unintelligible and does not conve> the real mtention of Ae Court 
The original which was shown to us, however, leaves no doubt whatever that the 
Court ordered that the case dianes and the statements were m Court and the 
appellant’s counsel could look into them with a view to help him m the re-cross» 
exarmnabon of the witnesses but if the Court later felt the necessity of furnishing 
copies, the matter \sould be considered No complaint was made before the 
Special Judge about any prejudice havmg been caused to the appellant by this 
order, nor was this point taken before the High Court Had the appellant any 
legitimate ground for gnevance on this score, he would no doubt have raised it 
before the High Court \N e think, therefore, that there is no substance in this point 

It was also contended that the prosecubon should have produced Uie duty 
register of the appellant who was a Government servant m order to put the matter 
be>ond doubt whether the accused had left the Headquarters on the cruaal date. 
\S e do not think that it v\-as anj part of the dut> of the prosecution to produce such 
cvadence, particularly in vnew of the foct that direct evidence of the offence was 
produced m the case It appears, however, that the appellant himself summoned 
the Sub-Inspector of Police with the attendance regutcr for 1358 Fasli, corres- 
ponding to October, 1948 The Deputy Supenntendent of Police in his letter 
had stited that the entnes for October were made in the register for 1357 F and 
that register was destroyed during the Pohce action The, appellant s counsel 
inspected die register and on noUemg that the entry for October did not find a 
place therein and had been made in the prevnous register for 1357 Fash, which 
was dcslroved during the Police action he withdrew the witness. The appellant 
satisfied himself from the mspeebon of this register that die desired entnes were 
not to be found Since the register contaming the material entnes was destroyed. 

R-8fi 
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It Avas impossible for the prosecution to discharge the allied burden of proving 
the entncs m the duty register on the matenal date 

It was also faintly contended that there was no evidence to show that Mura 
Muthiah had actually died The feUier of the deceased gave evidence that the 
dead body of his son i\-as cremated by him and in this he was supported by other 
witnesses There is no force m this point 

Upon the ivhole we are satisfied that the appellant has not been able to sub- 
stantiate his contention that he did not have a Cur trial 


The next contention advanced by the appellants learned counsel is that 
there was a misjoinder of chaigcs, that thcra^ the diarges of murder and attempt 
to murder could be joined and tned together, the charges of extortion and wrongful 
confinement were distmct offences for which the appellant should have been 
charged and tned separately as required by the mandatory provisions of section 233 
of the Code The first two offences took place on 13th September, 1^8, m the 
mght while the act of extortion took place next mommg on the t4th and the latter 
charge had nothuig whatever to do with the offences committed on the previous 
night Learned counsel contends that where as here, there is disobedience to 
an “xp ess provision as to the mode of trial contained in section 233, the tnal is wholly 
vitiated and the accused is not bound to show that the misjoinder has caused any 
prejudice to hun The contention is based on the case of Subrahmama Ajyar v 
King Emperor^ showing that the mujoinder of distinct offences being prohibited 
by the express provision of the Code renders the tnal illegal and does not amount 
to a mere irregularity curable by secuon 537 This was a case in which the accused 
was charged with 41 acts extending over a penod of two >ears which was plainly 
against the provisions of secuon 234 which permitted trial only for three offences 
of the same kind if committed withm a penod of twelve months The decision of 
Lord Kalsbury, Lord Chancellor in this case was distmguished m the case of Abdul 
Rakman V The King Emperor*, by the Pnvy CouncJ That was a case of conviction 
on a charge of abetment of forgery in wfoch the deposiuons of some witnesses were 
not read over to witnesses but were handed over to them to read themselves It 
was held that though the course pursued was in violation of the provisions of sec- 
tion 360, it was a mere irregularity withm section 537 and that as no failure of 
justice had been occasioned the trial was not viuated Both the above cases 
were referred to by the Pnvy Council m Babulal Chaukant v King Emperor* The 
question in that case ardse as to the true efTcet of section 239 (rf), which provides 
that pereorts who are accused of d fferent offences committed m the course of the 
same transaction may be charged and tned t<^lher The question was whether 
the correctness of the joinder which depends on the sameness of the transaction 
IS to be determined by looking at the accusation or by looking at the result of the 
tna It Was held that the relevant point of time is the time of accusation and not 
t at 0 the eventual result The charges in this case were conspiracy to steal 
e ectneny and theft of electnaty both under the Electricity Act and under the 
ena de The Pnvy Council referred to the fact that the parties had treated 
in nngement of section 239 (rf) as an illegality vitiating the tnal under the rule 
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■stated m Suirahmaraa Ayyar v Kmg Emperor*, as contrasted svith the result of 
I f r egularity as held m Aidul Rahman v The Kvtg Emperor* The Pnvy Council 
merely assumed it to be so ivithout thinking it nccessarv to discuss the precise scope 
•of the decision m Subrahmama’r ease* because m their \aew the quesuon did not 
anse. Again m Pulukun Kottajya and others v Emperor* the Pm-y Counol treated 
a breach of the provisions of section 162 of the Code as a mere irregularity curable 
under section 537 and as no prciudice was caused in the particular circumstances 
of that case the trial was held vahd Rrfcrence was made to Subrahmania Ajjar^s 
ease*, as one dealing ivith the mode of tnal m which no quesuon of curing any 
irregularity arises but if there is some error or i rr egularity in the conduct of the 
trial, even though it may amount to a breach of one or more of the provisions 
of the Code, it was a mere irregularity and in support of this reference ivas made 
to Abdul Rahmans case* SeiTral decisions of the High Courts were referred to 
m course of the a^uments wath a view to shouai^ what is the true state of the 
law m view of the Pnvy Council decisions referred to above but we do not think 
that that question arises in the present case We are of opinion that the pre 
sent IS not a case under secuon 253 of the Code, and it is therefore unnecessary 
to consider whether the violation of its provisiom amounts to an illegality 
vatiating the tnal altogether or it is a mere irregulanty which can be condoned 
under secuon 537 StcUon 233 embodies the general law as to the joinder of charges 
and la>s down a rule that for ever) distinct offence there should be a separate 
charge and ever) such charge should be tned separate!) There is no doubt that 
the object of secuon 233 is to save the accused from being embarrassed in his defence 
if distinct offences are lumped together in one charge or in separate charges and 
are tned together but the Legislature has engrafted certain excepuons upon this 
rule contained in sections 234 235 236 and 239 Having regard to the facts and 
the orcumstances of this case we ate of opituon that the present case falls under 
section 233 It provides that if m one senes of acts so connected together as to 
form the same transacUon more offences than one are committed b) the same 
persorl he ma) be charged with, and tned at one tnal for, every such offence 
The prosecution story as disclosed in the evidence clearl) shows that the offence 
«f extortion committed on the 14th September was one of a senes of acts connected 
with the offence of murder and attempt to murder committed on the previous 
<lav m such a wa) as to form the same transaction The prosecution case v«as 
that when the appellant accompanied by his fiarty came, he caught hold of two 
persons (P 5 and P W 9) at Rajole and proceeded to Konvi He took them mto 
•custod) without any rhjroe or reason Then outside the village seeing the deceased, 
P \V 2 P \\ 3 and P fS 4 he shot at them. The deceased fell down while the 
others ran awa) He pursued them and brought tvso of them back to the spot 
where the deceased was l)ing but was jet alive He shot him m the chest and 
killed him Then he proceeded to the village itself where he stajed for the night 
He released P \\ 3 and PfN 4 on the intercession of certain persons but kept 
P \S 5 and P \S 9 m wrongful confinement and relfased them onl) next morning 
after extorting Rs 200 from PW 5 These inadcnts related m the evidence 
leave no manner of doubt that from the moment the appellant started from the 
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Pobce Station, he committed a senes of acts mvolvmg killing, injuring people, 
unlawfully confining others and extOFtmg jnoney from one of them We are 
satisfied that the senes of acts attnbuted to the appellant constitute one transaction 
in which the two offences which are alleged to be distinct were committed The 
case falls squarely withm the purview of section 235 Code and sve are, there- 

fore, of opmion that such misjoinder was permitted by the exception No question 
of contravention of any express provision of the Code such as section 233 arises 
and m the circumstances it is not necessary for us to consider how far the violafaon 
of any express provisions of the Code rdatmg to the mode of a trial or otherwise 
constitutes an illegality which vitiates the trial as distinguished from an irregularity, 
which IS curable under section 537 This condusiOQ m our opmion disposes of thq^ 
contention about misjoinder of the charges The fact that the offence of extortion 
was committed at a different place and at a different times does not any the less 
make the act as one comnutted m the course of the same transaction 

Tummg to the merits of the matter, we are not satisfied that any prejudice- 
was caused to the appellant in fact. It is not possible to say that the Court being; 
influenced by the evidence on the question of extortion svas easily led mto the 
error of believing the evidence on the question of murder The svitnesses on the 
point of extortion are P \V 5 and P W 9 These arc the t\so persons who were 
taken away from village Rajole and were wrongfully confined, P W 5 being released 
on payment of Rs 200 and the other let off without payment These two wimesses 
are also witnesses to the fact of murder, m addition to the other three witnesses, 
P ^V 2, P W 3 and P \V 4 P W 5 was injured by the gun shot but survived 
The other two were scared on bearing the gun shot and ran away takmg protection 
under the babul tree It is not possible to contend that the Sessions Judge having- 
believed the evidence of extoruon from P W 5 must have been persuaded into- 
beliesmg that the story of murder deposed to by him must be correct for there is 
not only the evidence of P ^V 5 but three other independent wimesses 

Lastly It was contended that the judgment of one of the agreeing Judges 
hlanohar Pershad J , 15 purely mechanical and does not show that he has apphed 
his mind to the facts of the case No such complaint is made about the judgment 
of the other agreeing Judge Sniuvasachari J It is true that the learned Judge 
has made copious quotations verbatim from the evidence of the witnesses and his 
Comment upon the evidence is not as full and detailed as might be expected but 
this practice of writing judgments in this way seems fairly general m Hyderabad 
though we cannot help saying that it is not to be commended It is the obvious 
duty of the Court to give a summary of the evidence of matenal witnesses and tn 
appraise the evidence with a view to amving at the conclusion whether the testi- 
inonyoflhe witness should be beheved c do not think how ever, that the criticism 

that the judgment is mcchamcal and does not show a proper appreaation of the 
evidence is well founded 

Tlie prosccuuon evidence was believed by the trial Judge and the defence 
^ ^ effect that the deceased was killed by the mihtary and that the 

appeUant was not present at the time of the occurrence was disbelieved This 

mg was accepted by Tioth the learned agreeing Judges This Court cannot 
finding amvTd at on an appreciation of the evidence We arc 
e t there is no good ground for disturbmg the conviction of the appellant. 
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The only question which remains for consideration is whether the sentence 
of death is the appropriate sentence in the present case No doubt there are no 
special circumstances which justify the imposition of any other but the normal 
sentence for the offence of murder We think, however, that where the tivo Judges 
•of the High Court on appeal are divided m their opinion as to the guilt of the accused 
-and the third Judge to whom reference is made agrees svith one of them who is 
upholding the conviction and sentence, it seems to us desirable as a matter of con- 
vention though not as a matter of strict law that ordmanly the extreme penalty 
should not be imposed ^Ve accordmgly, while mamtaming the consnction of the 
appellant, reduce his sentence to one of transportation for life In other respects 
the appeal stands dismissed All the sentences will run concurrently 

Sentence reduced 
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The Judgment of the Court was dehvered by 

Base, j — Tbc High Court of Patna granted the petitioner before it leave to 
appeal under Arucl'* 132 (i) of the Constituuon on the ground that a substantial 
question of law relating to the interpretation of the Constitution was involved 

The appellant is the Secretary of the Rate-payers’ Asoaahon at Patna. Hc- 
and the other mecibers of his Assoaatioa reside in an area which was originally 
outside the limits of Patna and was not liable to mumcipal and cognate 

taxation On i8th Apnl, tgsi* this area was brought wthin muniapal limits 
and was subjected to muniapal taxation This was accomplished by a Notifi- 
cation of that date By reason of this the appellant and the others whom he repre- 
sents were called upon to pay taxes for the period ist April, 1 93 1 to 31st March, 
19^2 The Notifications were issued under sections 3 (1) (/) and 5 of the Patna 
Admuustrauon Ad of 1915 (Bihar and OnssaAct I of 1915) The appellant claims 
that the Notificauons are delegated I^islauon and so are bad and prays that sections 
3 (*) (/) 5 of the Act which permitted this delegation be condemned as ultra 

In order to appreciate the points raised it will be necessary td go back to the 
year igii when the Province of Bihar and Onssa was formed It tviU also be 
necessary to bear in mind that we have to deal with three separate sections m the 
area which is now called Patna In order to avoid confusion we will call them 
Patna City, Patna Administration and Patna Village respectively It must be 
understood that thu u a purely arbitrary nomenclature adopted by us for the pur- 
poses of this judgment and that they are neither $0 called nor so recognised any- 
where else Their boundanes have not been static but it will be necessary to keep 
them notionally disunct 

^Vhcn the new Provmce v\as formed in igij the Bengal Muniapal Act of 
1884 applied to the vshole of it At that time one of the three portions of Patna 
with whuh we are concerned (namelv, the portion we have called Patna City) 
was under a Municipality (the Patna Gitv Muniapalitv) created under the Bengal 
Act This Mumapality continued to function in the Patna City area after the 
creation of the new Province The other two sections were not bom as disUnct 
entities till later and the areas which they now cover were not under any muniapal 
or cognate jurisdiction 

The new Province required a new capital and Patna was chosen for the pur- 
pose Quite naturally the City expanded and, following the general pattern m 
India, a new area grew up (distinct from the old City) which housed the head- 
qmmers o 5 ftie new Gov emment. Brfore long, it was thou^t expedient to bring 
this area under municipal jurisdiction and give it a mumapality of its own 
rather than place it under the old city mumapality Accordmgly, the Legisla- 
ture oF the new State passed the Patna Administration Act of 1915 (Bihar and 
Onssa Act I of 1915) to enable this to be done This Act came into force on 5th 
January, igi6 The petitioner impugns secUons 3 (1) (/) and 5 of the Act and 
the Notificauons made under it on die ground that they permit ddagated legislauon 
which has hurt him and wrongly rendered him liable to municipal taxation 

Broadly speaking, the Act empowered the Local Government to create a 
*^^”>cipality (later called the P^tna Administration Committee) Tor this new 
TT,- r . i/'l «bitrary classification.jvc have called Jatna AdministraUon 
c t is new area Patna ” and defined its boundaries in the Schedule 
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to the Act This area did not include either the section which we have called Patna 
City or the one we base dubbed Patna Village 

Now the Legislature of this new State did not draw up a new Municipal Act 
nor did It apply the existing Bengal Municipal Act of 1884, ivhich was at that time 
in force in the Province, to this new area whidi the Act of 1915 called “ Patna ” 
and which we have called Patna Administration Instead by section 3 (i) (/) 
it empossered the Local Govemmcnt to 

“extend to Patna the provisions of any section of the sud Act * (the Bengal Municipal Act 
of 1884) “ subject (o such restnctions and modifications as the Local Government may think fit 

This is a part of the impugned portion Section 5, which is also impugned, 

“ The Local Government may at any time cancel or modify any order under section 3 ” 
Section 6 (b) 13 also rcle\'ant, though it is not challenged It says, omitting 
unnecessary words, that — 

The Local Go^'cmment may 


(8) include within Patna an) local area in the vicinity of the same and defined in 

the notification 

Vi e refer to this here because the area we have called Patna Village was later brought 
under the jurisdiction of a new municipaht) called the Patna Administration 
Committee b) action taken under this secuoo 

Aimed with the powers which this Act conferred, the Local Government 
created the new MuniapaUt> and called it the Patna Administration Committee 
and, by a series of notificauons with which we are not concerned, extended certain 
sections of the Bengal Municipal Act of 1884 to the area which we have called 
Pitna Administration 

The result of all this was that up to 1922 there was m existence the Patna 
City Municipality with juri'idiction over the area we have called Patna Citv the 
whole of the Bengal Municipal Act of 1884 applied there Side bv side was the 
new municipality called the Patna Administration Committee holding sway o\er 
the new area which wc ha%c caUed Patna Adminutration The Bengal Municipal 
Act did not apply to this area of its osst> force , only certain sections which the 
Local Go\emmcnt had picked out under powers conferred by the Patna Adrtunis- 
tration Act of 1915, were applied there The third area, which we ha\c called 
Patna Village, and w Inch is the area w hich really concerns us, was free from mumci- 
apal control 

In 1922 the Provinaal Legislature enacted the Bihar and Onssa Municipal 
Act, 1922 (Bihar and Onssa Act VII of 1922) It repealed the whole of the Bengal 
Municipal Act of 1884 and substituted ihcnew Act of 1922 for a This only afTccted 
the Patna City area and did not affect the Patna Administration area because the 
Bengal Act was nescr applied to that area as such TTie portions of it which were 
picked out to ha\e force there were applied by reason of the Patna Administration 
Act, 1915 and that constituted, in miih and in fact, uidepcndcnt legulauon The 
result was that the new Act of 1922 came into elTecl in the Patna City area and the 
sections of the Bengal Act which were applied by reason of tlie Patna Administration 
Act conunued in force in tlie Patna Administration area The area whidi we have 
called Patna Village was still unalTectcd 
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Understandably, the new Province preferred its o^vn legtslaUon to that of 
Bengal But despite the passing of the Bihar and Orissa Municipal Act in 192a, 
the Local Go\ eminent, acting under section 3 (*) if) Patna Adminis- 

tration Act, 1915, could only extend sections of the Bengal Act to the Patna Adminis- 
tration area and not sections of its own Act This was because of section 3 (i) (a) 
whose provisions we need not examine To set this right the Bihar and Onssa 
Legislature passed an amending Act m 1928 (Bihar and Orissa Act IV of 1928) 
called the P^tna Administration (Amendment) Act of 1928 But that only provided 
for the future So far as the present and the past were concerned, section 4 of the 
amending Act provided — 

Any section of the Bengal Municipal Act 1884 extended to Patna under danse (/) of sub- 
section {«) ofj«ction3 ofihe said Act (ihatis thcPatnaAdministratvonAct, 1915) ‘ shall be deemed 
to contmue to extend to Patna until the extension of such section to Patna u expressly cancelled by 
notification ’ 

Three yeras later the Governor cancelled all presnous notifications extending 
sections of the Bengal Act of 1884 and the Bihar and Onssa Act of 1922 to the 
Patna Administration area In their places he picked out certain sections of the 
Bihar and Onssa Act of 1922, modified others, and extended the lot so selected 
and modified to the Patna Administration area This was done by Notification, 
No 4594, L S G , dated asth April, 1931 It gave a sort of fresh municipal code 
to this area There is ere, however, significant diflerences between this and the 
Act of 1922 , for example, sections 4, 5, 6, 84 and 104 of the Act of 1922 were 
omitted altogether 

Nothing further happened till 1951 In the meanwhile, the Constitution 
of India came into force on 26th January, 1950 We refer to this because before 
the Constitution the Local Government was empowered to act under section 3 (i) (/) 
and section 6 {h) of the Patna Adnunistrauon Act, 1915 After the Constitution 
these powers were transferred to the Governor of Bihar 

During this interval Patna was expanding and the area which we have called 
Patna Village, ongmally just a village area, began to be built upon It adjoined 
the Patna Administration area , only a road separated the two It was therefore 
felt that this should also be brought under Mumcipal control But instead of 
creating a third Municipality the authorities thought it best to place it under the 
jurisdiction of the Patna Administration Committee Here again, instead of legis- 
lating direct they fell back on the Patna Administration Act, 1915, as amended 
in 192B On iStli April, 1951, a Notification was published m the Gazette by 
order of the Governor of Bihar It is Notification No MVP 45/50 3645, L S G , 
dated nth April, 1951 It runs as foUows 

In exercise of the powers conferred by clause (6) of JecUon 6 of the Patna Administrat-on Act, 
*9*5 (B harind Onssa Act I of 1913) the Governor oTB bar is pleased to declare tbat the area defined 
below IS incloded wihm Patna 

The area referred to is the third of the areas we are considering, namely, the one 
'se a\e called Patna Village The effect of this was to bring Patna Village under 
t e municipal control of the Patna Administration Committee 

Pivc days later, the Goven\or of Bihar picked section 104 out of the Bihar 
and Orma Municipal Act of 1922, modified it and extended it m its modified form 
v>. This was by Notification, 

I/Ai -202 51.406, LSG, dated 23rd April, 1951 The modified version 
ran as follows 
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“J04 Assasnmt ef fcuw— ^Vhen the Patna Adimnittration Act, 1915 (B. L. O Act I of 
>9*5) u first extended to any place, the fimtaxonholdings, latnses or water may be levied Irom the 
begummg of the quarter next to that m which the assessment of the tax has been completed ta 
the area to which the Act is extended” 

The High Court, purporting to apply In re The Delhi Louls Act, 1912* held 
that the impugned sections and the Isonfications complamed of are tnlra vires 
\Vc are only concerned with the Patna Village area in this case The appellant 
and those he represents all h\ e in that area and are the ones who impugn the \ ahdity 
of the taxes levied on them They were brought under Muniapal control on 
i8th Apnl, 1951 The Bengal Mumcipal Act of 1884 was no longer one of the 
■existing laws m the Stale of Bihar on that date It was repealed m full m 1922 
and was replaced by the Bihar and Orissa Mimicipal Act of 1922 The selected 
sections of the Bengal Act of 1884 which the Local Government had picked out 
and applied to Patna Administration were abo repealed on 25th April, 1931 and 
in their place was substituted another set of sections picked out b> the Local Govern- 
ment from the Bihar and Onssa Act of 1922 and modified m places The facts 
accordmglj narrow down to this 

In 1928 an executive authority (the Local Government of Bihar and Onssa), 
subject to the legislative control of the Bihar and Onssa Legislature, was empowered 
by that Legislature (because of Act I of 1915 amended b> Act IV ef 1928) to do the 
following things — 

(j) to cancel or modify any exisung muniapal laws in the Patna Adminis- 
tration area , 

(2) to extend to this area all or any of the sections of the Bihar and Orusa 
Muniap^ Act of 1922 subject to such resincuons and modificauons as it considered 
fit, 

(3) to add to the Patna Admmistrauon area other areas not already under 
mumapal control 

This, m short, is the efiect of secuons 3 (t) (/) 5 and 6 (b) of the Patna Admi- 
nislrauon Act of 1915 as amended in 1928 Armed with this authonc), the Local 
Government (and later the Governor) exercised all three powers 

On 25ih Apnl, 1931, the Local Government repealed the existing law in the 
Patna Administration area, namely, the sections of the Bengal Act of 1884 vvhich 
had been applied there from time to Umc In its place, it introduced a new set of 
ihw^ cuilVu’ifom ifiedlilar ana’vShssa AcroT ig22‘\M«i sucii resincuons and'modilf- 
caiions as it thought fit Then on i8th Apnl, 1951, the Governor added Patna 
\ illagc to the Patna Administration area And fina!]>, on 23rd Apnl, 1951, he 
added a modified version of section 104 of the Bihar and Onssa Municipal Act of 
1922 to the muniapal laws in these two combined areas 

The first question is whether the Notification of 25th April, 1931, can be attack- 
ed by the petiuoner In our opinion, it cannot As wc have already pointed 
out, this Notification gave a sort of fresh mumapal code to the Pama Adminis- 
tration area But it did not affect the area wnih which wc arc concerned, namely, 
the Patna \ illage area It was Imulcd to Patna Admimstration. The pctiuoncr 
therefore cannot diallenge it because it docs not affect him and the quesUon w hether 
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It IS open to challenge by other persons does not arise We are accordingly unable 
to gi\e him the declaration tvhich he seeks r^rding that notification 

■\Ve turn next to the Notification of 23rd April, 1951 This does affect him 
because it subjects him to taxauon It was made under section 3 (i) (/), therefore. 
It will be necessary to examine (i) whether the Notification travels beyond the 
impugned portion of the Act and (2) if not, whether section 3 (i) (/) is itself ultra 
itres. But we cannot do this until we eramine the decision of this Court in the 
Delhi Laits Act case^ 

Because of the elaborate care viith which every aspect of the problem was 
exammed m that case, the decision has tended to become diffuse, but if one concen- 
trates on the matters actually dcaded and forgets for a moment the reasons given 
a plain pattern emerges leaving only a narrow maigin of doubt for future dispute 

The Court had before it the foUowmg problems In each case, the Central 
Legislature had empowered an executive authority under its legislative control 
to apply, at Its discretion, laivs to an area which was also under the legislative sway 
of the Centre The \ anations occur m the t>T>e of laivs which the executive autho- 
rity was authorised to select and in the modifications which it was empowered 
to make m them The variations were as follows 

(1) \Vhcre the executive authority was pcnrutted, at its discretion, to apply 
without modification (save incidental changes such as name and place), the whole 
of any Central Act already m existence m any part of India under the legislative 
sway of the Centre to the new area 

This was upheld by a majonty of six to one 

(2) ^Vhe^e the execuuvc authority was allowed to select and apply ^ 

vincial Act m sunilar circumstances , 

TIus was also upheld, but this tune by a majority of five to two 

(3) Where the executive authority was permitted to select future Central 
laws and apply them in a similar way 

This v\as upheld by five to two 

(4) \Vherc the authorisation was to select future Provincial laivs and apply 
them as above 

This ivas also upheld by five to mo 

{5) Where the zuthonsauon was to repeal laws already in force in the 
area and either substitute nothing in their placfs or substitute other laws. Central 
or Provinaal with or without modification 

This was held to be ultra nres by a majority of four to three 

(6) ^Vhere the authonsation was to apply existmg laws, either Central or 
Provincial, with alterations and modifications , and 

(7) Where the authonsauon was to apply future laws under the same condi- 
tions 

The vieivs of the various members of the Bench were not as clear cut here as 
m the fint five cases, so it will be necessary to analyse what each Judge said 

The opinion of Kama, C J , wJl be found at pages 794-797 Put briefly his 
^ew v>as that only Par liament can eHect modifications m any “ essential legis- 

« (1950 S-C.J 5*7 (195*) S C R 747 (S C ) 
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Uuvc function ” nc the detcnnination of the legislative polic) and its formulation 
as a rule of conduct For this reason he wia prepared to uphold what he called 
“conditional” or “subsidiary ” or “ anallary ’* legislauon, but not the appli- 
cation by an cxccumc authonty of Provincial Acts to which the Central Legislature 
had not apphed its mind at all (page 801) , and for the same reason he excluded 
the application of all future legislation 

The present Chief Justice (Mahajan, J , as he then was) took an even stneter 
view He was prepared to authorise delegation of ancillary or ministerial powers 
(pages 938 and 946) but except for that he said — 

Pailument has no powt? to iw nscnwal ksistatwe fMncuons ta olhew v.b<ihei State 

legislsmrts or cxtcuii\-e authorii « except, of course funciiom which really m their true nature 
are mioutcnal ’ 

As against this, three of the Judges were more libera! Das, J , was of the 
opimon that so long as Parliament did not abdicate or efface itself and retained 
control in the sense of retaining the right 10 recall or destroy or set right or modify 
anything its delegate did, it could confer on the dcl^ate all the rights of legislation 
which It Itself possessed (page 1068) Patanjalai Sasin J (as he then was) took 
the same extreme view (pages 6^7, 8^8 and 870) Fazl All, J , did not go as far 
though he upheld all the Acts which were impugned m that case At page 830 
he said that— 

‘ the legulature must normally dsebarge lU primary lesulatne function itself and not ihroogb 
othm ", 

but that It may 

" utilise any outside ageoev to any extent it finds necessary for doing thmss which it is usable 
ta do itself or finds it ineonvenKnt to do In other words it can do everything wbich is anciUary 
to and necessary for the full and ePTeetive exercise of ii$ power of legnlatioa 
He dealt with the power to modify at page 846 and said — 

“ The power of introducing necessary lesmccions and mod f eatiens u ineidenta] to the power 
to apply Of adapt the law The modifications are 10 be made within the framework 

of the Art and they cannsi be such as to alTect its identity or itrueture or the essential purpcr« to 
be served by it The power to modify eertaitdv involves a discretion to maVe suitable changes but 
It would be useless to give an auihonty the power to adapt a law without giving it the power to male 
smtabte changes 

The other two Judges took an intermediate view Mukhei^ca, J , said that 
essential legislative functions cannot be delegated and at pages 982 to 984 he mdi- 
cated what he meant 

“The essential legislative function consists in the dcternunation or choosing of the legislative 
policy and of formally enacting that policy into a binding rule of conduct 
and at page 1000 — 

“ With the menu of the legislative poUcy the Court of law has no concern It u enough if 
It IS defined with sufficient precisian and definiieness so as to furnish sufficient guidance to the exe- 
cuuve officer who has got to work it out If there is no vagueness or mdefiniteness la the formulaUon 
of the policy, I do not think that a Court of law has got any say m the matter 
Dealing with the word “ modification" he said at page 1006 — 

" The word * modificaUon does not, in my opinion, mean or involve any change Of 

policy but IS confined to alteration of such a character which keeps the poLcy of the Act mtact and 
introduces such changes as are appropriate to local conditions of which the executive govern- 
ment is made the Judge ” 

At pages 1008 and 1009 he explamed this further and limited the modifications to 
“ local adjustments or changes of a minor diaiacter 
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Bose, J, contented himself at page ii2i by saymg that the delegation cannot 
extend to the “ altenng m essential particulais of laws which are already in force 
In the area m question ” But he added at page 1 1 24 — 

‘ My answers are however subject to this qualification The power to ‘restrict and modify’ 
does not import the power to make essential changes It is confined to alterations of a minor character 
such as are necessary to make an Act mtended for one area applicable to another and to bring it mto 
harmony with la vs already m bemg in the State, or to delete poruons which are meant solely for 
another area To alter the ess-nual character of an Act or to change it in matenal paruculars is 
to legislate and that namely the power to leg slate all autbonties arc agreed cannot be delegated 
by a legislature which is not unfettered 

In our opinion, the majonty view was that an executive authority, can be 
authorised to modify either existing or future laws but not in any essential feature 
Exactly what constitutes an essential feature cannot be enunaated m general terms, 
and there was some diveigence of view about this in the former case, but this much 
IS clear from the opimons set out above it cannot include a change of pobey 

Now coming back to the Notification of 23rd April, 1951, its ptres was chal- 
lenged on many grounds but it is enough for the purposes of this case to hold that 
the acuon of the Governor m subjecting the residents of the Patna village area to 
municipal taxation without observing the formalities imposed by sections 4, 5 and 
6 0'' the Bihar and Orissa Mumapal Act of 1922 cuts across one of its essential 
features touching a matter of pobey and so is bad 

The Act of 1922 applied to the whole of Bihar and Orissa and one of its essential 
features is that no mumcipabty competent to tax shall be thrust upon a locabty 
without giving Its inhabitants a chance of being heard and of bemg given an oppor* 
tunity to object Secuons 4, 5 and 6 afford a statutory guarantee to that effect. 
Therefore, the Local Government is under a sututory duty imposed by the Act 
in mandatory terms to listen to the objections and take them into consideration 
before reachmg a decision In our opinion, this is a matter of policy, a policy 
imposed by the legislature and embodied in secuons 4, 5 and 6 of the Act We are 
not able to brush this aside as negligible and it cannot, m our opinion, be left to an 
execuuve authority to tear up this guarantee in disregard of the legislature’s solemnly 
expressed mandate To do so would be to change the policy of the law and that, 
the majority m the Del/it Laws Act case* say cannot be done by a delegated authonty 
But the NoUfication cannot be ultra vtres if it does not travel beyond the powers 
conferred by a law which is good It will therefore be necessary to examme the 
nwofsecliong (i) (/) m the light of the Z.awT Act decision* 

Now what exactly does secUon 3 (1) (,/) authonse ’ After its amendment it 
>slsi2r iWer ilhiigr ifisi*, ,V einpuwow Ahr .dsl^»,tss*.aiithn7vy’itrpi\3l"airyseu\luiriT 
chooses out of the Bihar and Onssa Municipal Act of 1922 and extend it to “ Patna ”, 
and second, it empowers the Local Government (and later the Governor) to apply 
It with such ‘ restrictions and modificaUons ” as it thinks fit 

In the Delhi Laws Act ease*, the following provision was held to be good by a 
majonty of four to three 

The Provincial Govemnient may extend with such restrictions and modifications as 

It th nki fit any enactment which is in force in any part of British India at the date of such 
not fication 

Mukheijea and Bose, JJ , who swung the balance, held that not only could an 
■entire enactment with modification be extended but abo a part of one , and indeed 


(1951) saj 5*7 (1951) S C R. 747 (S C ) 
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that was the actual decision m Darafi's case' on which the mnjont} founded , {see 
Mukhei^ca, J , at page looo and Bose, J , at pages i io6 and uai) But \Iukhc13ca 
and Bose, JJ , both placed a very restneted meaning on the words “ restriction ” 
and “ modification ” and, as they s\%ung the balance, their opinions must be accept- 
ed as the decision of the Court because their opinions embody the greatest common 
measure of agreement among the seven Judges 

Now the only difTercnce between that case and this is that whereas m the 
former case the whole of an enactment, or a part of it, could be c'ctcnded, here, 
any section can be picked out But to pick out a section is to apply a part of an 
Act, and to pick out a part is to effect a modification, and as the prevnous decision 
holds that a part of an Act can be extended, u follows that a section or secuons can 
be picked out and applied, asin^iiroA’iCiue* whercjust that was done , also, for the 
same reason that the whole or a part of an Act <an be modified, it follows that a 
section can also be modified But even as the modification of the whole cannot 
be permitted to effect any csscnUal change in the Act or an alteration in its policy, 
st» also a modsficataon of a pari carvivox be ptTTomed ta do that ttthet If that ssere 
not so, the law, as laid down in the previous decision, could be evaded b> picking 
out parts of an Act onl>, with or without modification, in such a way as to effect 
an cssentul change m the Act as a whole It follows that when a section of an 
Act u selected for application, whether it is modified or not it must be done so as 
not to effect any change of policy, or an> cssenual change m the Act regarded as a 
whole Subject to that limitation vve hold that section 3(1) (/) is tnlra nres that 
IS to say, we hold that any secuon or secuons of the Bihar and Onssa Municipal 
Act of 19*2 can be picked and applied to Patna ” pronded that does not effect any 
essential change in the Act or alter its policy 

The Noufication of 23rd Apnl, 1951 does, m our opinion, effect a radical 
change in the policy of the Act Therefore, it travels be>ond the authonty vrhich, 
in our judgment, secuon 3 (1) (/) confers and consequently it is ultra ares 

It IS not necessary to examine the vires of secUon 5 of the Act of 1915 which 
was also impugned because no acuon taken under it has hurt the appellant and 
so he cannot question its ares 

The result is that the appeal succeeds \Vc hold — 

(1) that secuon 3 (i) (/) is tnSra ares provided always that the words * res- 
tncUon ” and “ modificauon ” are used in the restricted sense set out above , and 

(2) that the NotificaUon of 23rd Apnl, 195*, « ultra ares 

The quesuon about the ares of the NotificaUon of 25th Apnl, 1931, and of 
secuon 5 does not arise 

The respondents will pay the appellant’s costs here and in the High Court. 

Appeal allowed 


L R (1878) 5 Ijt 178 I LJt 4 Cal 172 (P G ) 
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Present — B K Mukherjea, Vivian Bose and Ghulam Hasan, JJ. 
Kalishanter Das and another Appellants * 

V 

Dhirendra Nath Patra and others Respondents 

H lii Lib— L Til’d ajji r—A e/tihon by — Hito far binding— Thin reterstontr joining in alimati«n 
or admlling exisUnee of nieesnly—Efiet— Actual ratmon— If bound by admission By ku father 

R, a mother who inherited the properties of her deceased son Jf executed a security bond in favour 
of the mortsagee of her other son T, who was threatened with legal proceedings for having included 
in his mortgage two items of properly which had already been sold Y havmg died the mortgagee 
sued and in execuuon sale the properues were purchased by a stranger who then sold them to others 
After the death of R the plamufli the reversionary heirs of AT sued to recover possession of the proper 
ues allegmg that the security bond executed by R not being supported by legal necessity the sale in 
execQUon of the mortgage and subsequent sale by the purchaser thereat could pass only the right, 
title and interest of R and could not affect the reversionary rights of the pUin P f f s 

ftW The only object of executing the security bond was to protect Y, who was threatened 
w ega proceedings by his creditor for having included a non-existent property m the mortgage 
Bond R might have been actuated by a feeling of maternal affection to save her son from a real 
or imaginary danger But by no stretch of imagination could it be regarded as a prudent act cm 
the part ^a Hmdu female heir which was necessary for the protecuon of the estate of the last male 
h^der The immediate reversioner Y who joined m the etecuuoa of the security bond roust be 
aetmed to have consented to the transaeuon Such consent may raise a presumpuon that the irans 
leg^necessit) orthat the mortgagor had acted therein after proper and Jena /dr enquiry 
anri ..** * huajelf as to the existence of such necessity But this presumption is rebutiaHe 

IS open to the actual reversioner to esublish lhatthere was la fact no legal necessity and there 
» proper and bona fd enqu ry by the mortgagee [On the facts transpiring m evidence 

It was found that the presumption was rebutted ] 

1 * vested right so long as the widow u ahve and the eventual reversioner does not 

nlalTt ff *'**. ^”^ '^^0 went before him The admissions if any made by the father of the 

,, . ’ *0 "'^y bmd them as they claim as heirs of the last male holder and not of 


tilamt.ff ij wivrc imn me aamissions u any maoe oy tne lauicr oi me 

^eir faih*^ ° them as they claim as heirs of the last male holder and not of 

If there is no legal necessity the transferee gets only the widow s estate which is not even an 
m e easible life estate for it can come to an end not merely on her death but on the happening of 

other contingencies like remarriage, adoption, etc 

If th re is no nccejs ty m fact orif the al enee could not prove that he made bona fide enquines 
an was latufied about its existence the transfer is undoubtedly not void but the transferee would 
get on y the w dow s estate in the property which docs not affect in any way the interest of the rever 
aioner The subseiuent transferee could not claun to have acquired any higher right than what 
> p ei c nor hii and it is imTuierial whether he bona fide paid the purchase money or took 
proper legal advice ' 

appeal from the judgmentand decree, dated the agth March, 1950, of the 

High Court of Judicature at Calcutta m Appeal from Ongmal Decree, No lai of 
l.™)”R;t?nd:rN“3 ® Adv„ca«,w.,h 

•c^ No 108 of 1952 
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The Judgroeni of the Court '«« dcli\-ercd by 

Mukfuijta, J —This appeal, which has come before us, on a certificate granted 
b> the High Court of Calcutta, under Aruclc »33 (i) of the ConsUtution, is directed 
against a judgment and decree of ^ Division Bench of that Court dated the 29^1 
March, 1950. affirming on appeal, those of the Subordinate Judge Fourth 
Court, Ahpore, passed m Title Suit No 70 of 1941 

The appellants before us are the Iteits and legal represenutives of the anginal 
defendant No 3 in the suit, wlucli was commenced b% the plaintiffi respondents 
to rccoser possession of the property in dispute on establishment of their ude, 
as rescrsionar\ hem of one Hanpada Patra, after the death of his mother Rashmoni, 
who got the property in the retneted rights of a Hindu female heir on Hanpada s 
death To apprcaaie the contenUons that ha\c been raised b\ the parties to this 
appeal it wxjuld be necessary to narraic the material fact* in chronological order 

The property m suit which premises No 6 Divank Chose s Lane, situated 
in the suburb of Calcutta admittedly formed part of the estate of one Manendra 
Narayan Patra, a Hindu inhabitant of Bengal owrung considerable properties, 
who died on the 17th ApnJ, 1903 leaving him surviving lus widow Raahmoni, 
two infant sons by her, hfoKiru Mohan and Hanpada and a grand>on Ram Narayan 
by a predeceased son Shyama Charan Shvmi Charan wa> the son of Mahmdra 
b) his first wtfe, who died during his lift time On die I7ih Februarv igoi.Mthen- 
dra executed a will by which he made cerum religious and chantable disposiuons 
and subject to them directed b“ properues to b- divided amongst his infant sons 
Mohim and Hanpada and hu grandson Ram Narayan Ram Narayan was 
appointed executor under the v'^tll \fier the death of NIahendra Ram Narayan 
applied for probate of the wail and probate wa» obtained b> him on the 6th of 
Ottobet 1904 Ram Natay an entered upon the management of xVie estate He 
developed extravagant and unmoral habits and soon ran into debL The bull 
of the properues were mortgaged to one Karonsashi who havang obtained a decree 
-on the mortgage applied for sal“ of the mongaged properues Thereupon Rash- 
moni on behalf of her infant sons instituted a suit against the mortgagee and the 
mortgagor and got a declarauon that ihc mortgage decree could not bind the infants’ 
Shares m the properues left by their father This judgment was given on the gist 
March, 1909 On the i3ih August 1909 the two infant sons of Mahendra to itit 
Mohim and Hanpada by their mother and next fnend Rashmom msututed a 
suit m the Court of the Suboithnaic Judge at Mipore bemg Title Suit No 45 of 
1909 tiaumng administration dl tbe estate ViSi toy 'v^a'nendra as weVi as parouem 
and accounts on the basis of the will left bv him On the 14th of August, igog.one 
Baroda Kanta Sarkar, Shenstadar of the Court of the Distnci Judge Alipore, vi-as 
appointed with the consent of both parUes recciverof the estate forming thesubj-ct- 
matter of the liugauon The receiver took possession of the prooerues immediately 
'after this order was made The management by the receiver, as it appears, was 
not at all proper or beneficial to the interest of the two son» of Manendra Mahen- 
dra himself left no debts and whatever debts were contracted, viere contracted by 
Ram Narayan to meet his owd immoral and extragavant exp-mes The receiver 
however went on borrowing large sums tif money upon ex parte orders received 
from the Court, the ostensible object of wbidi was to pay off the debts du- by Ram 
Narayan which were not at all binding on the plainufE, Fearing that the longer 
4he suit contmued and the prOperuo remamed m the hands of the receiv^t^ 
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more harmful it ould be to the interests of the minors, Rashmom on behalf of the 
minors compromised the suit with Ram Narayan and a Solenama was filed on 
the 13th June, 1910 The terms of the compromise in substance, were, that the 
properties m smt were to be held in divided shares between the three parties and 
specific allotments were made in favour of each, the properties allotted to the share 
of Hanpada being specified m schedules Gha and Chha attached to the compromise 
petition It was further provided that the receiver would he discharged on sub- 
mitting his final accounts It may be mentioned here that the property which is 
the subject matter of the present smt was under the Solenama, allotted to the 
share of Hanpada On the very day that the compromise was filed, RashmonT 
applied for discharge of the receiver The Court made an order directmg the 
receiver to submit his final accounts within one month, or as early as possible, 
when the neccssaiy order for dischai^e would be made It was further directed 
that a» the suit was disposed of on compromise the receiver should discontinue 
collecting rents and profits due to ihc estate from that day This order however 
was modified bv a subsequent order made on 23rd June, 1910, which directed 
that the receiver was to cautiruie vti possession of the estate until he was paid what- 
ever was due to him for his ordinary commission and allowances and until the parties 
deposited in Court the amounts borrowed by the receiver under orders of the Court 
or in the alternative gave sufficient indemnity for the same After this, Rashmom 
on behalf of her minor sons filed two successive apphcations before the Subordinate 
Judge praying for permission to raise by mortgage, of a part of the estate, the moneys 
necessary for releasing the estate from the hands of the receiver The first appli- 
cation was rejected and the second was granted, after it was brought to the nottce 
of the Subordmate Judge that the receiver was attempting to dissuade prospective 
lenders who were approached on behalf of Rashrtoni, to lend any money to her 
On the i6th of January, 191 1, Hanpada, the younger son of Rashmom, died and his 
interest devolved upon his mother as his heir under the Hindu I>aw On the a8th 
January 1911, the following order was recorded by the Subordinate Judge 

‘Therec«iv«r hasfiled asfatmratshowuigtlieatnouatssdue tobira up let the end of the current 
month Thu claim amounts to Rs 20 <)50-2 6 pies only The parbes may deposit the sum on or 
before the 1st February next m Court and on such deposit the receiver will be discharged and the 
possess on of the estate of late Mahendra Naravan Patra wiU be made over to the parbes 


On the very same day Mohini executed a mortgage (Exhibit M-l) in favour of 
one Suhasini Dast by which he hypothecated the properties allotted to his share and 
also his future interest as reversioner to the share of Hanpada, to secure an advance 
of Rs jQ oQo loan wav to «wvy vwtorest at thft rate of 16 per iient per awwutn 

One thing may be mentioned in connection with this mortgage and that is, that 
amongst the properties included in the mortgage were two properties namely, 
premises No 15/1 and 16, ChetJahat Road, which had already been sold and to 
which the mortgagor had no title at the date the mortgage On the 
1st February, 1911, Mohini deposited m Court the sum of Rs 20,950 2 6 pic^ 
being the amount alleged to be due to the receiver and the Court by an order passed 
on that date duected the release of the estate frorti the hands of the receiver After 
released a pctiuon was filed on behalf of the plaintiffs on the i^th 
^ *>!**^* pi'aymg that the loans said to be contracted by the receiver should 
not c jwid out of the money deposited in Couft as these borrowings were r ngde 
not or e protecuon of the estate but only for the personal benefit of the defendant 
am ara>an and to pay off his creditors It was contended that the loans raised 
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by the rccci%er ^^c^e not raised in good faith, after proper notice to the plaintiffs 
but on the strength of orders ishicli he obtained ex parte from the Subordinate Judge 
without disclosing the material facts This application isas rejected b> the Court 
on the 23rd February, 19H After tins order si’as made, the plaintiffs put m a 
petition praying that payment of the monc>'s due to the creditor mth the exception 
of v.hat ss-as necessary to pay off one of the creditors, named Rakhal Das Adh>a, 
be staged till the foUoivnng Monda) as the plamtiffs ivanted to mo\e the High Court 
agamst the order of the Subordinate Judge mentioned abo\ c The Court granted 
this pra>cr and on the 2nd of March follouang, orders were received from the High 
Court directing that the money's were to be detained in Court pending further 
orders The High Court made order on the plaintiff’s petition on the 2gth May, 
1911 The learned Judges were vcr\ critical of the appointment of the Shenstadar 
of the Court as receiver of the estate and in no measured terms blamed the Subordi* 
nate Judge for passing ex parte orders for raising loans on the applications of the 
receiver without an> investigation at ail and the recover also for borrowing money 
not for the benefit of the estate but for the personal bv.nefit of Ram Naravan the 
defendant The High Court directed a full and proper investigation of the accounts 
of the receiver b> a Commissioner and a Vakil of the High Court was appointed 
for that purpose The Commissioner after a protracted enquiry submitted his 
report which was accepted b> the High Court Lnder the final orders passed by 
the High Court not only vvere the plaintiffs held not liable to pav anv monev to the 
receiver but the receiver vvas directed to pav a sum of Rs 6 708 to the plaintiffs. 
The plaintiffs were also to receive Rs 4084 from the defendant Ram Naravan 
The defendant was to pa> Rs 19 124 to the receiver and the receiver was made 
personal!) liable for the loans that he had incurred This order was made on 
the 23rd Jul>, 1913 

In the meantime w'hile the invesugauon of accounts was going on under 
orders of the High Court, Rashmoni together with her son Mohim executed a 
security bond (Exhibit E*i) on the ist August 191 1 and it is upon the legal effect of 
this document that the decision of this case pracocallj depends Bv iht secu- 
rity bond, which was executed m favour of Suhasiru Dasi, the mortgagee in the 
mortgage bond of Mohini, Rashmoni purported to hypothecate all the properties 
that she got as heir of Hanpada as additional security for the loan of Rs 30,000 
already advanced to Mohim under the mortgage As is stated already, two pro- 
perties situated at Chetla were mduded in the mortgage of Mohim although they 
were already sold The security bond reates that the mortgagee having discovered 
this fact was about to institute legal proceedmgs agamst the mortgagor and it was 
primarily to ward off these threatened proceedings and remove anv apprehension 
from the minds of the mortgagee about the sufficiency of the security that this 
bond was executed It is further slated m the bond that the estate of Hanpada 
m the hands of his mother was benefited by the deposit of Rs 20,950 in Court by 
Mohim Mohan out of the sum of Rs 30000 borrowed on the mortgage and that 
Mohim had spent the remaining amount of the loan towards clearmg certain 
debts of Rashmom herself and to meet the litigation and other expenses of both of 
them Mohim died soon after on the 8th of November, igit On 13th October, 
1917, Suhasini instituded a suit for enforemg the mortgage and the security bond 
against Rashmom and the heirs of Mohim A prelimmary decree was passed on 
compromise m that suit on the a4th September, 1918 and on the agth July, 1919, 
the decree was made final The decree was put into execution and on the 13& 
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September, 1919, along ^vith other properties, the property in dispute was put 
up to sale and it was purchased by Annada Prasad Ghose for Rs 
14th November, 1919, Bhubaneswan, wife of Ram Narayan, as guardian of her 
infant sons filed a suit, being Title Suit No 254 of 1919 against Suhasim, Rashraoni 
and Annada attacking the vabdity of the mortgage decree obtamed by Suhasim 
as well as the sale in execution thereof The smt ended on the 6th July, 1921 
and the plaintiff gave up ner claim On 5th September, 1922, Annada Ghose 
borrowed a sum of Rs 10,000 from Sarat Kumar Das, the ongmal defendant 
No 3 in the smt and the father of the present appellants and by tvay of equitable 
mortage deposited with the lender the title deeds of the property No 6, Dwank 
Ghose Lane On the 14th September, 1925, Annada sold the property by execu- 
tmg a coni eyance in favour of the mortg^ee Sarat Kumar Das for a consideration 
of Rs 15 500 On the 8th June, 1939, Rashmoni died About a year later on 
15th July, 1940, the three sons of Ram Narayan, who arc the reversionary heirs of 
Hanpada after tne death of Rashmoni, commenced the present suit in the Court 
of the Subordinate Judge at Aiporc claiming to recover possession of the property 
on the allegation that the security bond executed by Rashmoni not being supported 
by legal necessity ♦he sale in execution of the mortgage as well as the subsequent 
conveyance in favour of Sarat Kumar Das could passonfy the right, title and interest 
of Rashmom and could not affect the reversionary rights of the plaintifis Several 
other persons were impleaded as parties defendants and a number of issues were 
raised with which we are not concerned m this appeal What concerns us in tbis 
appeal u the dispute between the plaintiffs on the one hand and defendant No 3 
on the other and this dispute centered round three points, namely, 

(1) Whether the security bond (Exhibit E*i) executed by Rashmom along 
Wfith Mohiru was executed for legal necessity and was therefore binding on the 
reversioners of Hanpada after the death of Rashmoni ® 

(2) ^Vhethc^ the fact that \lohini, who was the presumptive reversioner 
at that tune joined with his mother m execuung the security bond would make it 
binding on the actual reversioner after the death of Rashmoni '* In any event if 
such consent on the part of the presumptive reversioner raised a presumption of 
legal necessity, was that presumption rebutted in the present case by the evidence 
adduced by the parties ^ 

(3) 4 Vhethcr the title of defendant No i was protected, he being a stranger 
purchaser who had purchased the property from the purchaser at an execution 
sale after making proper enqtunes and obtaining legal adwee * 

The trial Judge by his judgment, dated the 22nd December, 1944, deaded 
all these points in favour of the plaintifils and decreed the suit On appeal by 
the defendant to the High Court, the decision of the tnal Judge was affirmed. 
The heirs of defendant No 3 have now come up to this Court and Mr Chatteijee 
appearing in support of the appeal has reiterated all the three points which were 
urged on behalf of his clients in the Courts below 

On Uie first point both the Courts below have held concurrently, that there 
was absolutely no legal necessity which justified the execution of the secunty bond 
by Rashmoni in favour of Suhasim Mr Chatterjee lays stress on the fact that 
It was a matter of imperative necessity for both the plaintifis to get back the estate 
of their father from the hands of the receiver as the debts contracted by the receiver 
were mounting up day after day It is pointed out that on the 28th January, 1911, 
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the Court had made a peremptory order to the efTcct that the properties could l^c 
released, only if the plaintiffs deposited Rs 20,950 annas odd on or before the 
ist February, next In order to comply wth this order Mohmi had no other 
alternative but to borrow money on the mortgage of his properties and this he 
had to do before the 1st February, 1911 It is true that because of the unfortunate 
death of Hanpada only a few da>s before, Rashmom could not join m executing 
the mortgage but she, as heir of Hanpada, was ^ally answerable for half of the 
money that %vas required to be deposited m Court It is said that this was not a 
mere moral obligation but a legal habdity on the part of the lady, as \Iohini could 
have claimed contnbution from her to the extent tliat Hanpada’s estate was benc« 
filed by the deposit The exccuUon of die sccunt> bond therefore was an act 
benefiaal to the estate of Hanpada The contentions, though somewhat plausible 
at first sight, seem to us to be wholl> \Mthout substance In the first place the 
money borrowed by Mohmi or deposited by him m Court did not and could not 
benefit Hanpada’s estate at all As was found, on investigation of accounts, under 
orders of the High Court later on, nothing at all was due to the receiver by the 
estate of Hanpada or Mohmi On the other hand, both the brothers were entitled 
to get a fairly large sum of money from the receiver The trial Judge found that 
there was no urgent necessity to borrow money for releasing the estate and in fact 
It was Mohmi who acted in hot haste to execute the mortgage, his only object being 
to get the properties in his own hands It may be, that it was not po>5tble to know 
the actual state of alTairs with regard to the receiver’s accounts and consequently 
It miglit well have been thought prudent to borrow money to ward off what was 
considered to be a danger to the esute This might furnish some excuse or expla* 
nation for Mohmi's borrowing money on the 28th January, 191 1, but that could not 
make the act of Rashmom in executing the security bond, seven months after tliat 
event, an act of prudent management on her part dictated either by legal necessity 
or considerations of benefit to the estate of her deceased son In the first place it 
IS to be noted that the total amount borrowed by Mohmi was Rs 30,000 out of 
which Rs 20,950 only were required to be deposited m Court The recital m tlie 
sccunty bond that the rest of the money was spent by Mohmi to pay off certam 
debts of Rashmom herself and also to meet the Imgation and household expenses 
of both of them has been held by the Subordinate Judge to be false It has been 
found on facts that Rashmom had no occasion to incur any debts either for litigation 
expenses or for any other purpose But the most important thmg that would 
require consideration is the state of things actually existing at the tune when the 
security bond was executed Even if the release of the estate was considered to be 
desirable, that had been already accomplished by Mohmi who borrowed money 
on his own responsibility The utnost that could be said was that Rashmom was 
bound to reimburse Mohim to the extent that the deposit of money by Mohim 
had benefited the estate of Hanpada The High Court has rightly pomted out 
that Rashmom did not execute the bond to raise any money to pay off her share 
of the deposit and in fact no necessity for raismg money for that purpose at all existed 
at that time As has been mentioned already, by an order passed by the High 
Court on the revision petition of Mohim and his mother against the order of the 
Subordinate Judge, dated the 23rd February, 1911, the whole amount of money 
deposited in Court on the ist February, 191 1, with the exception of a small sum that 
was paid to a creditor, with the consent of both parties, was detamed in Court The 
High Court disposed of the revision case on 29th May, 1911 and directed investi- 
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gation into the accounts of the receiver by a Commissioner appointed by it As 
said already the Court passed severe strictures on the conduct of the receiver as 
well as of the Subordinate Judge and jdainly indicated that the moneys borrowed 
by the receiver vvere borrowed not for the benefit of the pUmtifis at all Undoubt- 
edly the accounts were still to be investigated but what necessity there possibly 
could be for Rashmom to exe'^ute after the High Court had made the order as 
stated above a security bond b> which she mortgaged all the properties that were 
allotted to Hanpada in his hare as an additional security for the entire loan of 
Rs 30 000 no portion of which benefited he estate of Hanpada at all ^ In our 
opinion the only object oi executing the security bond was to protect Mohmi 
who 1 as threatened with legal proceedings by his creditor for having mcluded a 
non xistent property m the mortgage bond Rashmom certainly acted at the 
instai cc o'" and for the benefit of Mohiru and she might have been actuated by a 
feeling of maternal affection to save her son from a real or imaginary danger But 
by no itreich of imagination could it be r^arded as a prudent act on the part of a 
Hindu female heir which was necessary for the protection of the estate of the last 
male holder In our opinion the vieiv taken by the Courts below is quite proper 
and ns a concuirent finding of fact ii should not be disturbed by this Court 

The second point ui^cd b> Mr Chattcijce raises the question as to whether 
the fact ofMohitu sjoimng his mother in executing the security bond would make the- 
transaction binding on the actual reversioner Mohini being admittedly the presump- 
tive reversioner of Hanpada at the date of the transaction We do not think that 
there could be any senous controversy about the law on this point The alienation 
here was by way of mortgage and so no question of sunrender could possibly arise 
Mohini be ng the immediate reversioner who jomed m the execution of the security 
bond must be deemed to have consented to the transaction Such consent may 
raise a presumption that the transaction was for legal necessity or that the mortgagor 
had acted therein after proper and htta fide enquiry and has satisfied himself as 
to the existence of such necessity^ But this presumption is rebuttable and it is 
open to the actual reversioner to establish that there was m fact no legal necessity 
and there has been no proper and bona fide enquiry by the mortgagee There is 
no doubt that both the Courts below have proceeded on a correct view of law and 
both have come to the conclusion upon a consideration of the evidence in the case 
that the presumption that arose by reason of the then revcnioncr s giving consent 
to the transaction was rebutted by the facts transpiring in evidence 


Mr Chatteijee placed considcrsble reliance upon another document which 
purports to be a deed of declaration and was executed by Ram Narayan on the 
5th of October 1918 At this tunc Mohim was dead and Ram Narayan was the 
immediate reversioner to the estate of Hanpada and by this deed he declared 
tnler al a that the debts contracted by Rashmom were for proper and legal necessity 
This deed purports to be addressed to Bangshidan Ghosh and Keshav Dutt, two 
other alienees of the properties of Mohim and Hanpada and does not amount to a 
representauon made to the auction purchaser Annada Prasad Ghose or to the 
fether of the present appellants In fact they Jiad not come in the picture at all 
at that time At the most it can be regarded only as an admission by a presumpUve 


I D,l Posad ChouMury v C«Up 

B/ufot (19*3) I Cal 731 at 781 (FB) 

Appro ed of by the Jud cal Conun ttcc in 


Camde^v CewiJcn (1918) 36 M L J ^93 LR 
46 72 84 I L R 4s Mad 523 (P C ) 
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reversioner md cannot ha\ e any higher ntiIuc than the consent expressed by Mohira 
•%sho figured as a co-executant of the security bond II cannot bind the actual 
reversioner in any \Ir Chaltci^ee attempted to put forxs'ard an argument 

on the authonty of certain observauons in the case of DyroJigi \ Monokamika^ 
that as the present appellants arc the sons of Ram Nara>-an the admissions made by 
their father \sould bind them as sscll. It is true that there is a passage at the end 
of the judgment in Monokarmka's raie* which lends some apparent support to the 
contention of the learned counsel The concluding words in the judgment stand 
as follows 

Tlie appellants s»h'j claim through Matadm Sinsl* “*1 Baijnath Singh must be held bound 
by the consent of their fathers 

But the true import of this passage was discussed by the Pnvy Counal in their 
later pronouncement in Ran^asamt Gounderl v j^a.kiappa Gounden* and it tvas held 
that the words referred to abose should not be construed to las down the proposition 
that such consent on the part of the father would operate propno ct^ore and would be 
binding on the sons This proposition their Lordships obsersed, was opposed 
both to pnnaple and authority, it being a settled doctrine of Hindu Law that 
nobody has a vested right so long as the widow is alive and the eventual reversioner 
does not claim through anyone who went before him As the sons of Kam 
Karayan claim as heirs of Hanpada and not of their father the admissions, if 
any, made by the latter could not in any wav bind them This contenuon of 
the appellant must therefore fail 

The third and the last contenuon raised by Mr Chatierjee is that m any 
event his client is a stranger who has hona fide purchased the property for good 
constderauon after making due enquiries and on proper legal advice and he can« 
cot therefore be affected by any infirmity of utle by reason of the absence of legal 
necessity In our opinion the contenuon formulated in this form really involves 
a misconception of the legal posmon of an alienee of a Hindu widow s property 
The interest of a Hindu widow in the properues inhenied by her bears no analogy 
or resemblance to what may be described as an equitable estate m English law and 
which cannot be followed in the hands of a hona fide purchaser for value without 
nouce From verv early umes the Hindu widow s estate has been described as 
qualified propnetonhip >\iih powers of alienauon only when there is justifying 
necessity, and the restricuons on the powers of ahenauon are inseparable from her 
estate* For legal necessity she can convey to another an absolute UlJe to the 
property vested in her If there is no legal necessity, the transferee gets only the 
wdow’s estate whicJbv vs wst esxw asv hfc. estaxe. Cot vt, east tottve, \t> oa 

end not merely on her death but on the happemng of other conungenaes like re 
jnamage, adoption, etc If an ahenee lixim a Hmdu widow succeeds in establish- 
ing that there was legal necessity for transfer, he is completely protected and it is 
immaterial that the necessity was brought about byr the mismanagement of the 
limited owner herself Even if there is no necessity in fact, but it is proved that 
there was representation of necessity and the alienee after makin g bona fide enquiries 
satisfied himself as best as he could that such necessity existed, then as the Privy 
Counal pointed out m Himooman PersaudPandaf sense* the actual existence of a legal 

I (1907) L R 33 lA. 1 I L R 30 AD l 
(PC) 

a (1918) 36 M L.J 493 LR 46 I_\ 72 
at 83-84 I L.R 42 Mad 523 (P a) 
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necessity is not a condition precedent to the validity of the sale The position 
therefore is that if there is no necessity in fact or if the alienee could not prove that 
he made bona fide enquiries and was satisfied about its existence, the transfer is 
undoubtedly not void but the transferee would get only the widow s estate in the 
property which does not affect in any ivay the interest of the reversioner In this 
case the alienation \\ as by way of mortgage The finding of both the Courts below 
IS that there was no legal necessity which justified the execution of the security bond 
The mortgagee also could not prove that there was representation of legal necessity 
and tliat she satisfied herself by bona fide enquiries that such necessity did exist On 
this point the finding recorded by the High Court is as follows — 

In the present case there is no scope for an argument that there was such representation of 
legal necessity or that on Iona JiJe enquiry the alienee satisfied herself that there was such a necess ty 
for as I ha e already pointed out the security bond itself states that it was in cons deration of benefit 
already rece ved and vith a view to induce Subasini to forbear from proceeding against Mohmi 
that the bond was being executed There is no representation m the bond that the alienation was 
made with a view to securing any benefit to the estate or to avert any danger to the estate or for the 
purpose of any other legal necessity \Vhate cr enquiries the appellants may have made would 
be of no ava 1 to them when the ahenat on is not binding on the whole estate but only on the woman s 
estate of Rashmon 

’’n our opinion the view taken by the High Court is quite proper On this 
finding the security bond could operate only on the widow s estate of Rashmoni 
and It WHS that interest alone which passed to th- purchaser at the mortgage sale 
The subsequent transferee could not claim to have acquired any higher right than 
what his predecessor had and it is munatenal whether he bona fide paid the purchase 
money or took proper legal advice The result is that »n our opinion the decision 
Cif the High Court is right and this appeal must stand dismissed with costs 

- Appeal dismissed 

SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction ] 

Present — Mehr Chand Maiiajan Ckufi Justice, S R Das GHULA>f Hasak, 


N H Bhagwati and B Jagannadbadas, jj 

The State of Bombay Appellant* 

V 

Bombay Education Society and others Respondents 

Ctml Appeal M 65 of 1954 

The State of Bombay Appellant 

Major Jose Luciano Glennie Pinto aud another Respondents 

CiBil Appeal JV« 66 of 1954 

The State of Bombay Appellant 


Dr Mahadco Eknath Gujar and another Respondents 

Consi lulian ef Ind a {1950I Af lutes 39 (9) 30 (l) mtl 337 — Order issued by Bombay Government ew- 
admiss on Us English med um schools to ch Idrn hdong ng to the Anglo-lni asi and European comn an tus 
“ta/ d ly 

OnSth January igst (he Bombay Government made an order headed Admissiotij to Schools 

(eacV ing through the med um of Engl sh 

The operative part of the Order was as follows — 

5 Government has accord ngly dec ded as follows 


’Civil Appeal! ^o^ 64 65 and 66 of 1954 


a6ih May, 1954 
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Subject to the exceptions hereinafter pnmded, no primary or secondary school shall from the 
date of these orders admit to a class inhere Engbsh ts used as a medium of instruction any pupil 
other than a pupil be!on5in5 to a section of citizens the language of svhich is English, namely, Anglo- 
Indians and ciuzeru of non Asiatic descent.” 

A citizen belonging to the Indian Chnstian commumty and another who was a member of 
the Guzrati Hindu community whose children were refused admission to a recognised Anglo-Indian 
school applied for issue of writs under Article aaS of the Constitution The Bombay Education 
Soaety made a similar application The High Court accepted the petitions and made an order 
as prayed for The Stale of Bombay appealed to the Supreme Court against the orders 

HtU The impugned order offends agianst the fundamental nght guaranteed to all citizens 
by Article 29 (2) of the Consutuuon OrdmanK tl e word namely imports enumeration of what 
IS compn ed in t le preceding clause The erprcssion cannot be construed here as meaning that 
IS to say’ as m*rely explanatory or illustrative vrords and not words either of amplification 
or hmitauon The impugned order rrstncis admission only to \nglo Indians and citizens of non 
Asiatie descent whose language is English Even assuming however tint under the impugned order 
a section of eiuzena other than Anglo-Indians and citizens of non \siaiic descent whose language 
IS English, may also gel admission, even then, citizens whose language is not English are certainlv 
debarred by the order from admission to a school where Engl sh is used as a medium of instruction 
m all the clai,es Article 99 (j) of the Constitution ft fee t pats no hmuaiion or qualification on the 
expression ” citizen ' and the order of the Bsmbav Government will m anv event contravene the pro- 
visiofu of Article 29 (2) The right mentioned m clause (2) « a right which an individual citizen 
has as a ciuzen and not as a member of any community or class of citizens Ulsatever its objects 
the effect of the impugned order involves an infringement of the fundamenul right an/ that effect 
IS brought about by denying admission only on the ground of language 

\^ere a minority like the Angl^Indian community which is based tnter alta on religion and 
language, has the fundamental nght to conserve its language Knpt and culture under Aruele 
29 (1) and has the nght to establish and adminuter educational insuiuuons of their choice under 
Article 30 (i) suKly then there muit be impbcit in such fundamental nght the right to impart 
micruction m their own instituuoos to the children of their own communiiy in their own language 
To hold otherwise will be to deprive Article 29 (1) and Arucle 30 (1) of the greater partsof their 
contents Such being the fundamental right the pohee po ver of the State lo determine the medium 
of instruction must yield to this fundamental ngbt to the extent 11 is necessary to give effect to it and 
cannot be permitted to run counter to it 

By the second proviso to Article 33?, the Constitution has imposed upon the educational insti'* 
tutions run by the Angloindian community, as a condition of such special grant, the duty that at 
least 40 per cent of the annual admissions therein must be made a\ ailable to members of communi- 
ties other than the Anglo-Indun cdmmumty In so far as clause (5) of the impugned order en 
joins that no primary or secondary school shall from the date of this order admit lo a class where 
English IS used as the medium of mstruction any pupil other than the children of Anglo-Indians or 
of otizens of non Asiatic deKcnt 11 quite clearly prevents the Anglo-Indian Schoob from pcrformmg 
their consUtuCional obhgations and exposes them (o the nsk of losing the special grant The impugned 
order is accordmgly unconstitutional 

Appeals under Article 132 (i) of the ConsutuUon of India from the Judgment 
and Order, dated the 15th February, 1954, of the High Court of Judicature at 
Bombay m Special Appbcauons Nos 259, 288 and 289 of 1954, respectively 

M C Setahad, Attorney General for India and C K Daphtary, Solicitor General 
for India (G Joshi, M M Desai, Poms A Mthia and C Gokhale, Advocates, 
With him) for Appellant in all the Appeals 

Jf A Pdkfusda, J B Dadachanjt, J K Mirnshi and Rajinder Narain, Advocates 
for Respondents Nos i and 2 in C A No 64 

Frank Anthony, J B Dadaehanp, J K Almshx and Rxtjinder Jfarain, Adoveates 
for Respondent No 3 

di. A. Palkhivda, J B Dadcukanji.J K Mmski and Rajinder Xarain, Ai.\oc2ttts 
for Respondent No i m C A No 65 
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Frctik Anthony and Rajinder Karatn, Advocates for Respondent No 2 
jV A Palkktiala, Frank Anthony J B Dadachanjt, J K Munshi and Rajinder 
Narcin, Advocates for Respondent No i m CA No 66 

Frank Anthony, J B Dadachanjt, J K Munshi and Rajinder Narain, Advocates 
for Respondent No 2 

The Judgment of the Court was dehvered by 

Das, J —These three appeals, filed by the State of Bombay, with a certificate 
granted by the Bombay High Court are directed against the Judgment and Order 
pronounced bv that High Court on the 15th February, 1954, on three Civil Apph- 
cations under ^'rticle "26 B) that Judgment and Order the High Court held that 
the circular order No SSN 2054 {a) issued by the State of Bombay, Education 
Department on the 6th January, 1954, was bad m that it contravened the provi- 
sions of Article 29 (2) and Article 337 and directed the issue of a wnt prohibiting 
th“ State from enforemg the order against the authorities of Barnes High School 
established and run by the Education Soaety of Bombay (heremafter referred as 
the Soaetv) 

The Societ>, which is the first respondent m Appeal No 64 of 1954, is a Joint 
Stock Company incorporated under the Indian Companies Act, 1913 The other 
two respondents in that appeal — Vcn’blc Archdeacon ASH Johnson and Mrs 
Glynne Howell are members and directors of the Soaety The Ven’ble Archdeacon 
ASH Johnson is also the Secretary of the Society Both of them arc citizens 
of India and arc members of the Anglo Indian commumty The mother tongue 
of these respondents as of other members of the Anglo Indian commumty is English 
In the State of Bombay there arc in all 14*^3 secondary schools 1385 of 
these schools impart education through the medium of some language other than 
English The remaming it8 schools have adopted Enghsh as the medium of 
instruction Thirty out of these 118 schools are Anglo Indian Schools In these 
thirty schools there are three-thousand Anglo-Indian students forming 37 per cent 
of the total number of students receiving instrucuon in those Anglo-Indian Schools 
The rest 63 per cent consist of non Anglo-Indian students 

In furtherance of its object the Soaety m 1925 established and since then 
has been conducting and running a school known as Barnes High School at Deolali 
in Nasik District in the State of Bombay The school is a recognized Anglo 
Indian School having primary, secondary and high school classes The School 
receives considerable aid from the State The total number of students in the 
School m December, 1953 was 415, rnit of which 212 were Anglo-Indians and the 
remaining 203 belonged to other Indian communities In all the classes in the 
said School English is used as the medi um of instruction and has been so used since 
the inception of the School The entire staff of the School consists of 17 teachers 
who, with the exception of one, are tramed and qualified to teach only in English, 
the expccUon being the teacher who teaches Hmdi which is the second language 
Uught m that School. 

On the 16th December, 1953, the Inspector of Anglo-Indian Schools, Bombay 
State and Educauonal Inspector, Greater Bombay, sent a circular letter to the 
Headmaster of Barnes High School intimating that the Government had undet 
consideration the issue of orders regulating adrrussions to schools in which the 
medium of instrucuon was English The orders under consideration were stated 
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To be on the foUov.Tng lines, namely, (i) that from the ne^t schoobyear adrr^sions 
to English-raedium-school should only be conSned to children belonging to the 
Anglo-Indian and European communities, and (2) that those pupils who, prior to 
The issue of the orders, were studying in recognized pnmary or secondary English- 
medium-schools, could continue to do so The letter in conclusion advised the 
Headmaster not to make any admission for the academic year beginning from 
January, 1954, of pupils other than Anglo Indians or Europeam pending further 
orders which, it was said, ivould issue shortU 

The contemplated order came on the 6tli January, 1954, in the shape of circular 
No SSN S054 (a) headed ‘ Admissions to Schoob teaching through the medium 
of English ” In paragraphs i 2 and 3 of this circular reference was made to the 
development of the policy of the Government regarding the medium of instruction 
at the pnmary and secondary stages of education It was pointed out that since 
1926-27 the Uruversity of Bombay perrmued pupib to answer questions in modem 
Indian languages at the Matriculation examination in all subjects except English 
and other foreign languages and that this had resulted in 1285 out of 1403 schoob 
in the State ceasing to use English as the medium of instruciion It was then stated 
that in 1948 instructions were issued to all English teaching schoob that admissions 
to such schoob should ordinarily be restricted to pupib who did not speak any 
of the regional languages of the State or whose moiJier tongue was English It 
was said that in 1951, after a review of the position, a general policy had been 
laid down to the effect that admission to such schoob should be restricted only to 
four categones of children therein mentioned Reference was then made to the 
recommendations of the Secondary Education Commission that the mother tongue 
or the regional language should generally be the medium of instruction throughout 
the Secondary school stage, subject to the provision for speaal facilities for linguistic 
minorities In paragraph 4 of the Circular order it was stated that die Government 
felt that the stage had then been reached for the discontinuance of English as a 
medium of instruction and that the Government had decided that subject to the 
facihucs to be given to hnguisUc nunontics all special and interim concessions m 
respect of admission to Schoob (including Anglo Indian Schools) using English 
as the medium of instruction, should thereafter be withdrawn Then came the 
•operative part of the order, the relevant portion of which is set out below 

5 Govemment has accordingly decided as foUowa 
Subject to the exceptions hereinafter provided no pnmary or secondary school shall from the 
•date of these orders admit to a class where English is used as a medium of insirucuon any pupil other 
thinapnilb longing to a section of eituens the language of which u En 'uh namely Anglo- 
Indians and citizens of non Asiatic descent” 

There were three cxcepuom made to this general order in favour of three cate- 
gories of students who, prior to the date of the order, were studymg through the 
medium of English Provision was made for admission of foreign pupib, other 
than those of Asiatic descent, belonging to foreign possessions in India, to Schoob 
usmg English as a medium of instruction or to any other school of otheir choice 
The concluding paragraph of the Order was in the following terms 

7 All schools (including \nglo-lodiaii Schoob) usmg English as a medium of lostrucuon 
should regulate admissions according to this circular Wth a view to facilita ting the aflTn....nn 
<if pipib who under these orders arc not intended to be educated through the medium of English 
these schoob are advised to open progressivdy divuions of Sundards usmg Hindi or an Indian 
laajiije as the m-iium of imtrucUon starting from Standard I m Oovemmeot will be 

prepared to consider the payment ofadditional grant on mmts (or tbi< purpose’ 

R— 5g 
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The above order was followed by another Circular No SSN 2054 (6) issued 
on the same date drawing the attention of the heads of aU Anglo-Indian Schools 
to the Circular No SSN 20^4 (a) of the same date and requesting them to regulate 
thereafter admissions to their Schools in accordance with that circular It was 
stated that the orders in that circular were not intended to affect the total grant 
available for distribution to Anglo Indian Schoob imder the Constitution but that 
the Government would be prepared to consider, in consultation with the State 
Board of Anglo Indian Educauon whether m consequence of this order, any change 
was necessary in the existmg procedure for the equitable distnbution of the total 
grant among individual Anglo Indian Schoob In conclusion the attention of the 
Headmasters was particularly invited to the concluding sentence of paragraph 7 
of that circular order and it was pointed out that the grants contemplated therein 
were inte ided to be m addition to the grants available under Article 337 

Major Pinto who is a citizen of India belongs to the Indian Christian Com- 
munity He claims that his mother tongue, as that of a section of the Indian 
Christian Community is English and that his entire family speak and use English 
at home Two of h« sons were then studying m the Bames High School and were 
bemg educated through the medium of English On and February, 1954, Major 
Pinto accompanied by his daughter Brenda approached the Headmaster of Bames 
High School seebng admission for her to the said School He was informed by 
the Headmaster about the order issued by the State of Bombay on the 6th January, 
1954, and was told that in view of the said order, the Headmaster was compelled 
to refuse admission to her since she did not belong to the Anglo Indian Commumty 
nor was she of non Asiatic descent, although she had all the necessary quahfications 
for admission to the said School 

Dr Mahadeo Eknath Gujar is also a citizen of India and is a member of the 
Guzrati Hindu Commumty His mother tongue is Guzrati He desires that 
his son Gopal Mahadeo Gujar should become a medical practitioner and go abroad 
for higher medical studies and qualifications and thought that his son should be 
educated through the medium of English He found the Bames High School, 
which teaches through the medium Of English as suitable for the needs of his son 
Accordingly on the ist February 1954 Dr Gujar accompanied by his son ap- 
proached the Headmaster of Bames High School seeking admission for his son to 
the said School but the Headmaster, in view of the Government Circular Order, 
felt bound to turn down such request as the boy did not belong to the Anglo Indian 
Community and was not of non Asiatic descent although he had all the necessary 
qualifications for admission to the School There have been similar other appli- 
cations for admission which have had to be rejected on similar grounds 

Thereupon the Society and Ven ble Archdeacon ASH Johnson and Mrs 
Glynne Howell in February, 1954 presented before the High Court of Bombay 
the Special Civil Application No 359 of 1954 under Article 226 of the Constitu- 
tion praying for the issue of a Wnt in the nature of ‘ mandamus ’ restraimng the 
State of Bombay, its Officers, servants and agents from enforcing the said Order 
and from taking any steps or proceedings in enforcement of tlie same and com 
pelling the respondent to withdraw or cancel the said purported order and to 
aUow the peutioncr to admit to any standard m the said school any children of 
non Anglo Indian ciUzens or citizens of Asiatic descent and to educate them through 
I le medium of English language Likewise Major Pinto and his daughter Brenda 



683 


1054} STATE OP BOMBAY V BOMBAY EDUCATION SOcmiY (ZJoJ, J). 

and Dr Gujar and his son Gopal made similar applications, being Nos 288 and 
289 of 1954 respectively, praying for similar rcliels The three applications were 
consolidated on iith February, 1954, and v-crc heard together and were disposed 
of by the same Judgment and Order pronounced on the 15th February, 1954 
The High Court accepted the petitions and made an order as prayed The State 
of Bombay has now come up m appeal against the said Orders 

On the facts of these cases two questions arise namely (i) as to the nght of 
students who are not Anglo-Indians or who are of Asiatic descent to be admitted 
to Barnes High School which is a recogmzcd Anglo Indian School which imparts 
education through the medium of Engluh, and (2) as to the nght of the said 
Barnes High School to admit non Anglo-Indian Students and students of Asiatic 
descent. The questions, thus confined to the particular facts of these cases appear 
to us to adnut of a \cry simple solution as will be presently explained 

(i) As already indicated Barnes High School is a recognized Anglo- 
Indian School which has all along been imparung education through the medium 
of English It receives aid out of State funds Tlie daughter of Major Pinto 
and the son of Dr Gujar are citizens of India and they claim admission to Barnes 
High School in exercise of the fundamental nght said to have been guaranteed to 
them by Article 29 (2) of the Constitution The School has declined to admit 
either of them in view of the circular order of the State of Bombay The provisions 
of the circular order, issued by the State of Bombay on the 6th January, 1954, have 
already been summarised above The operative portion of the Order, set forth 
in clause 5 thereof, clearly forbids all Pnmary or Swondary Schoob, where English 
IS used as a medium of mstrucuon, to admit to any class any pupil other than a pupil 
belonging to a section of citizens, the language of which is English namely Anglo- 
Indians and atizeru of non Asiatic descent The learned Attorney General con- 
tends that this clause does not limit admission only to Anglo-Indians and uUzens 
of non Asiauc descent, but permits admission of pupils belonging to any other 
section of atizens the language of which is English He points out that one of the 
meanings of the word " namely*’ as given in Oxford English Dictionary, Volume 
VII, page t6 IS “ that is to say ” and he then refers us to the decision of the Federal 
Court in Bhola Prasad v The King Emperor* where it was stated that the words 
“ that is to say ” were cxplanatoiy or illustrative words and not words either of 
amplificauon or limitauon It should, however, be remembered that those obser- 
vations were made in connection with one of the LegislaUve heads, namely entry 
No. 51 of the Provincial LegislaUve List The fundameata} proposition enunciated 
in The Queen v Burah* was that Indian Legislatures within their own sphere had 
plencry powers of legislaUon as large and of the same nature as those of Parliament 
Itself In that view of the matter every entry in the legislative hst had to be given 
the widest connotaUon and it was in that context that the words “ that is to say ”, 
relied upon by the learned Attorney..General, were interpreted m that way by the 
Federal Court To do otherwue would have been to cut down the generality of the 
legislauve head itself The same reason cannot apply to the eonstrucuon of the 
Government order in the present case for the considerations that applied in the 
case before the Federal Court have no application here Ordinarily the word 
“ namely ” imports en umeration of what is comprised in the prece^ng clause 

I {1942) a ML J 6 (194*) FLj 17 a LR (1878) 3 A C 859 L.R 5 I A- 
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In other words it ordinarily serves the purpose of equating what follows with the 
clause described before There is good deal of force, therefore, in the argument 
that the order restricts admission only to Anglo Indians and citizens of non Asiatic 
descent whose language is English This interpretation finds support from the 
decision mentioned m clause 4 to withdraw all speaal and mtenm concessions m 
respect of admission to Schools referred to m clause 4 Facihties to linguistic 
mmonties provided for m the arcular order, therefore, may be read as contemplating 
facihties to be given only to the Anglo-Indians and citizens of non Asiatic descent 

Assuming however, that under the impugned order a section of citizens, 
other than Anglo Indians and aUzens of non Asiatic descent, %vhose language is 
English may also get admission even then atizens, whose language is not Enghsb, 
are certainly debarred by the order from admission to a School -where English 
IS used as a medium of instruction m all the classes Article 29 (2) ex facie puts 
no limitation or qualification on the expression ‘ citizen *’ Therefore, the 
construction sought to be put upon clauses does not apparently help the learned 
Attorney General for c\en on that construction the order will contravene the 
provisions of Article 29 (a) 

The learned Attorney General then falls back upon two contentions to avoid 
the apphcabihty of Article 29 (2) In the first place he contends that Article 
29 (2) does not confer any fundamental nght on all atizens generally but guarantees 
the rights of atizens of minority groups by providing that they must not be denied 
admission to educational insututions maintained by the State or receivmg aid out 
of State funds on grounds of religion, race, caste language or any of them and he 
refers us to the marginal note to the Article This is certamly a new contenuon 
put forward before us for the first time It does not appear to ha\e been specifically 
taken m the affidavits in opposition filed in the High Court and there is no indication 
in the Judgment under appeal that it ^vas advanced in this form before the High 
Court Nor was this point specifically made a ground of appeal in the petition 
for leave to appeal to this Court Apart from this the contention appears to us to be 
devoid of merit Arude 29 (1) gives protecuon to any section of the atizens having 
a distinct language script or culture by guaranteeing their right to conserve the 
same Artidc 30 (i) secures to all minorities, whether based on religion or language, 
the nght to establish and administer educational institutions of their choice Nmv 
suppose the State maintains an educational institution to help conserving the distinct 
language senpt or culture of a Section of the atizens or makes grants in aid of an 
educational institution established by a mmonty community based on rebgion or 
language to conserve their distinct language script or culture, who can daim 
the protecUon of Article 29 (2) in the matter of admission into any such institu 
tion ’ ^rely the citizens of the very section whose language script or culture 
s^sot^ht to fce conserved by the institution or the citizens who belong to the very 
minority group which has established and is aduunistermg the institution, 
do not need any protection against themsdves and therefore Ai^de 29 (2) is not 
designed for the protection of this Seetton or this minority Nor do we see any 
reason to limit Artide 29 (2) to atizens belonging to a minority group other than 
^the section or the mVonUes referred to m Article 29 (i) or Article 30 (l), for the 
citizens, who do noi't^fong to any mmonty group may quite conceivably need 
jha protection just as^'^ch as the atizens of such other minority groups If it 
ts urged, that the atize^ majority group are amply protected by Article 
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15 and do not require the protection of Article 29 (2), then there are several' 
obvious ansiNcrs to that argument The language of Article 29 {2) is wide and 
unqualified and may ^vcIl cover all aUzens whether they belong to the majority 
or muionty group Article 15 protects all citizens against the State whereas the 
protection of Article 29 (a) extends against the State or an>bod> who denies the 
nght conferred by it Further Article 15 protects all citizens against discnmi- 
nation generally but Article 29 (a) is a protection against a particular species of 
wrong namely denial of admission into educational institutions of the specified 
kind In the next place Article 15 is quite general and wide in its terms and applies 
to all citizens, whether they belong to the majority or minority groups, and 
gives protection to all the citizens against discrimination by the State on certain 
specific grounds Article 29 (2) confers a special nght on citizens for admission 
into educational institutions maintained or aided by the State To limit this 
nght only to citizens belonging to minonty groups will be to pronde a double 
protection for such citizens and to hold dial the citizens of the majority group 
have no speaal educational nghts in ihc nature of a right to be admitted into an 
educational institution for the maintenance of uliich thc> make contnbuuons by 
way of taxes \Ve see no cogent reason for such discrimination The heading 
under which Articles 29 and 30 are grouped together — namely Cultural and 

Educational Rights ’’—is quite general and does not in terms contemplate such 
diiTerentiation If the face that the institution is maintained or aided out of State 
funds is the basis of this guaranteed right then all citizens, irrespective of whether 
they belong to the majonty or mmont> groups, are alike entitled to llie protection 
of this fundamental nght In view of all these consideraiior^ the marginal note 
alone, on which the Attorney General relics, cannot be read as controlling the plain 
meaning of the language in which Article 29 (2> has been couched Indeed in 
The Slate of Madras v Snmathi Champakam Dorairajan^ this Court has already held 
as follows 

It wlU be nocieed that wh le cUuie (1) protecuthe Unguas^ itript or culture of a lection of 
the cttueos clause (s) guarantees the furdamental nght of an individual citizen The ngbi 10 get 
admission into any educational iniutution of the kind mentioned in clause (sj is a nght which an 
individual auaen has as a citizen and not as a member of any community or class of cit zens 
In our Judgment this part of the contention of the learned Attorney-General 
cannot be sustained 

The second part of the arguments of the learned Attomey-General hinges 
upon the word “ only ” to be found in Article 29 (2) His contenuon is that the 
impugned order does not deny admission to any citizen on the ground only of religion, 
race, caste, language or any of them He maintains with considerable emphasis 
that It is incumbent on the State to secure the advancement of Hindi which is 
ultimately to be our NaUonallanguageandhestresses the desirability of or even the 
necessity, generally acknowledged by educationalists for imparting education through 
the medium of the pupil’s mother tongue \\c have had equally emphatic rejoinder 
frdln learned counsel appearing for the different respondents Characterising the 
impugned arcular as an unwarranted and wanton encroachment on the liberty 
of the parents and guardians to direct the education and upbringing of their children 
and wards reliance has been placed on the foUowmg observations of McReynolds, J , 
m Pierce v Society of Sisters of Holy Homes* — 
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‘ Th' fundamental theory of liberty upon which all governments m this Union repose excludes 
any g Tral pawer of the State to standardixe its children by forcing them to accept instruction 
from public teach-rs only Th- child is not the mere creature of the State , those who nurture him 
and dir-ct his destiny have the right, coupled with the high duty, to recogmre and prepare bun for 
additional obligations 

It IS also urged that the mam, if not the sole, object of the impugned order is to 
discnminate against, and if possible to stifle the language of the Anglo-Indian 
Community m utter disregard of the constitutional inhibition It is pointed out 
that to compel the Anglo-Indian Schools to open parallel classes in any Indian 
language iviU not necessanly facilitate the advancement of the Hindi language 
for the language adopted for such parallel classes may not be Hmdi. Further 
the opening of parallel classes in the same school with an Indian language as the 
medium of instruction while the pupils in the other classes are taught m English 
will certainly not be conduave to or promote the conservation of the distinct language, 
script or culture which is guaranteed by Article 29 (i) to the Anglo Indian Commu 
nity as a section of the citizens It is equally diJfficult, it is said, to appreaate why 
the salutory pnnaple of imparting education through the medium of the pupil’s 
mother tongue should require that a pupil whose mother tongue is not English 
but IS, say, Guzrati, should be debarred from getting admission only into an Anglo- 
Indian School where the medium of instruction is English but not from being 
admitted into a School where the medium of instruction « a regional language, 
say Konkani, which is not the mother tongue of the pupil The rival arguments 
thus formulated on both sides mvolve questions of State policy on education with 
which the Court has no concern Tlie Amencan decisions founded on the J4th 
Amendment which refers to due process of Law may not be quite helpful in the 
int-rpretauon of our Article 29 We must, therefore, evaluate the argument of the 
learned Attorney General on purely legal considerations bearmg on the quesUon of 
construction of Anicle 29 (2) 

The learned Attorney General submits that the impugned Order does not 
deny to pupils who are not Anglo-Indians or atizens of non-Asiatic descent, 
admission into an Anglo Indian School only on the ground of religion, race, caste, 
language or any of them but on the ground that such denial will promote the 
advancement of the national language and facilitate the imparting of education 
through the medium of the pupil’s mother tongue He relies on a number of 
decisions of the High Courts, k Yusuf Ahdul A^tz v State^,Sm Anjah Jtoy v 
State of West Bengal^, The State of Bombay v Narasu Appa Snnivasa Ayyar v 

Sarasitalht Ammal*, and Dattaraya Alotiram More v State of Bombay^ These decisions. 
It should be noted, were concerned with discninination prohibited by Article 15 
which deals with discrimination generally and not with denial of admission into 
educational institutions of certain kinds prohibited by Article 29 (q) It may also 
be mentioned that this Court upheld the actual decision in the first mentioned 
Bombay case not on clause (i) but on clause (3) of Arucle 15 These cases, there- 
fore, have no direct bearmg on Article 29 {2) The arguments advanced by iTie 
learned Attorney General overlook the distmction betiveen the object or motive 
underlying the impugned order and the mode and manner adopted therein for 
achieving that object The object or motive attributed by the learned Attomey- 
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General to the impugned order is undoubtedly a laudable one but its validity has 
to be judged by the method of its operation and its effect on the fundamental right 
guaranteed by Article sg (a). A similar question of construction arose in the case of 
Punjab Province v Daulat Singfi^. One of the question in that case ivas whether the 
provision of the new section ig-Aofthe Punjab Alienation of Land Act was ultra iws 
the Provincial Legulature as contravemng sub-section (i) of section 298 of the 
Government of India Act, 1935, in that in some cases that section would operate 
as a prohibiUon on the ground of descent alone Beaumont, J , m his dissenting 
judgment took the view that it was necessary for the Court to consider the scope and 
object of the Act v,hich was impugned so as to determine the ground on which such 
Act vvas based, and that if the only basis of the Act w as ducnmination on one or more 
of the grounds specified in section 298, swb-seclion (1) then the Act was bad but 
that if the true basis of the Act was something different the Act was not invalidated 
because one of its effects might be to invoke such discnminauon In delivering 
the Judgment of the Board Lord Thankerton at page 74 rejected this view in the 
words following 

Their Lordships are unable to accept this as the correct lest In their view, it is not a quesuoa 
of whether the impugned Act u based only ononeor mof« of the grounds specified in secuen sgS, 
eub-secuon i, but tsheiher its operauon may resuli in a prohibition only on these grounds The 
proper test as to whether there is a contravention of the sub-scciion is to ascertain the reaction of the 
impugned Act on the personal right conferred by the sub-seeuon and while the scope and object 
of the Act may be of assistance mdeiermningthe effect of (he operation of the Act on a proper con* 
itruction of its provisions if the effect of the Act sodetermined involves an mfnng'ment of such per- 
sonal right, the object of the Act, however laudable will not obv late the prohibition of sub section 1 ’• 
Gr&ntmg that th« object of the impugned order before us was what is claimed for 
It by the learned Attorney-General, the quesuon sull remains as to how that object 
has been sought to be achieved Obviously that is sought to be done by denying 
to aU pupils, whose mother tongue is not English, admission into any school were 
the mrfmm of mstrucuon u English Whatever the object the immediate ground 
and direct cause for the denial is that the mother longue of the pupil is not English 
Adapting the language of Lord TlianJcerion, it may be said that the laudable 
object of the impugned order does not obviate the prohibition of Article 29 (a) 
because the effect of the order involves an infnngeraent of this fundamental nght, 
and that effect is brought about by denying admission only on the ground of 
language The same principle is implicit m the decision of this Court in The 
Stale of Madras v SnmaUn Chamfiakam Dorairajan^ There also the object 
of the imputed Communal G O was to advance the interests of educationally 
backward dassa of citizens but, that object notwithstandmg, this Court struck 
down the order as un-consututional because the modus operandt to achieve that 
object was directly based linly on one of the forbidden grounds specified m the 
Arude In our opinion the impugned order offends against the fundamental 
right guaranteed to all citizens by Artidc 29 (2) 

Re 2 — Coming to the second question as to whether the impugned order 
infringes any constitutional nght of Bames High School, the learned Attorney- 
General contends that although any secUon of the citizens having distmct language, 
script or culture of its own, has under Artide 29 (i) the right to conserve the same 
and although all minorities, whether based on religion or language, have, under 
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Article 30 (t), the right to establish and administer educational institutions of 
their choice, nevertheless such secbons or minorities cannot question the power 
of the State to mate reasonable regulations for all schools including a requirement 
that they should give mstnicuon in a particular language which is regarded as the 
national language or to prescribe a curriculum for institutions wluch it supports. 
Undoubtedly the powers of the State m this behalf cannot be lightly questioned 
and certainl) not in so far as their exercise is not mconsistent with or contrary to 
the fundamental nghts guaranteed to the citizens Indeed m the cases of Robert 
T M^er V Slate of J\ebT<uka^ a.n 6 August Bartels v State of lowa^, the Supreme 
Court of the United States defimtelj held that the State’s Police power in regard 
to education could not be permitted to override the liberty protected by the 14th 
Amendment to the Federal Consutution That is how those cases have been under- 
stood bv writers on American Cousutuiional Law Cooley’s Constitutional 

Limitations Volume II, page 1345 and WJlis, page 64] The statutes impugned 
m these cases provnded 

(t) That no penon should leach am subject to anj person in any language 
other than the English language and 

(2) That languages other than English ma^ be taught onl) after the pupil 
had passed the 8th grade 

A contravention of those two sections was made punishable In the first men— 
tioned case only the first part of the prohibition was chaDenged and struck down 
and in the second ease both the provisions were declared invalid The learned 
Attomey'Gcneral informed us that in 29 States in U S A Legislation had made 
compulsory provision for English as the medium of instruction Those statutes 
do not appear to have been tested m Court and the Attomey.Generai cannot». 
therefore, derive much comfort from the fact that 29 States have b> legislation, 
adopted English as the medium of instruction The learned Attomey*General 
also relies on the case of Ottawa Separate Schools Trustees v Maekell*. ITtat case 
does not help him either, because in that case the schools -were classified as deno- 
minational purely on the ground of rebgion' 'Hiey were not dassified according 
to race or language It vms contended that the kind of school that the trustees 
were authorised to provide, was the school where education was to be given m 
such language as the trustees thought fit Their liordships of the Judicial Committee 
rejected this contention with the fbUowing observations — 

‘ Their Lordships are unable to agree with this view The ‘ kind' of school referred to m 
sub-section 8 of section 79 is jn iheir opiiuoo the grade or character of school, for example, "a 
girls school ’ , ' a boys’ school " or “ an infan ts* school ’ and a ' kind ’ of school, wnhin the 
mearung of that sub section >s not a school where any special language u m coinmoo use ’ 

however, a minority like flie Anglo-Indian Gommimitj, which is based> 
tnleralta, on religion and language, has the fundamental right to conserve its language,, 
senpt and culture under Article 29 (1) and has the right to establish and administer 
educational insutuuons of their choice under Article 30 (i), surely then there must 
e impbcit m such fundamental right, the right to impart instruction in their 
ovvTi institutions to the children of their own Commumty in their own. 
^guage To hold otherwise will be to deprive Article 29 (i) and Article 30 (i) 
o the greater parts of iheir contents Sudi bong tbe fundamental right, the police 
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power of the State to determine the medium of instruction must jicld to this funda- 
mental right to the extent it is necessary to gi\e effect to it and cannot be permitted 
to run counter to it. 

^Ve now pass on to Article 337 which is in Part \.VI under the heading Special 
Provisions relating to certain classes Article 337 secures to the Anglo-Indian 
Commumtx to certain special grants made by the Union and by each State m res- 
pect of education The second paragraph of that Article provides for progressive 
ditninuit on of sucli grant until such spcaal grant ceases at the end of ten vears 
trom the commencement of the Consuiution as mentioned in the first proviso to 
that Arvicle The second proMSO runs as follows — 

Provided further that no educauonsl «ns tut on shall Ve ent lied i rcce e an grani under 
this Article unless at least fori per cent of the annual adm « ons there n are niade ava lab e to 
m-nbcra of co-nnun I e other than the Vnglo-Indian Commun 

It IS clear, therefore that the Constitution has imposed upon the educational insti- 
tution run by the Anglo Indian Cbnunuruty as a condition of such special gram, 
the dutv that at least 40 per cent of the annual admissions therein must be made 
available to members of commumtics other than the Anglo-Indian Community 
This IS undoubtediv a constitutional obligation In so far as clause 5 of the im 
pugned order enjoins that no primary or secondarv school shall from the date of 
this order admit to a class vvhere English is used as the medium of instruction 
any pupil other than the children of \nglo Indians or of citizens of non- 
Aisiatic descent it quite clearly prevents the Anglo-Indian schools includmg 
Barnes High School from performing their consutuiional obligations and exposes 
them to the risk of losing the special grant The learned Attorney General refers 
to clause 7 of the impugned order and suggests that the authorities of the Anglo- 
Indun Schools may sull discharge their constitutional obligations bv following 
the advice given to them m that concluding clause The proviso to Article 337 
does not impose any obligation on the Anglo Indian Community as a condiuoa 
for receipt of the special grant other than that at least 40 per cent of the annual 
admissions should be made available to non Anglo Indian pupils The advice, 
tendered bv the State to the Anglo-Indian Schoob bv clause 7 of the impugned 
order, will if the same be followed neccssanly impose an additional burden on 
the Anglo Indian Schoob to which they are not subj“cted bv the Constitution 
itself The covenng circular No SSN 2054 (A) which wa issued on the same 
day throws out the covert hint of the possibility m consequence of the impugned 
order ol some change 'becoming necessary m Cne existing procedure lor the equi 
table distribution of the total grant among rVnglo Indian schools although the 
impugned order was not intended to affect the total grant available for distnbu 
tion to Anglo Indian Schoob under the Constitution If in the light of the cov enng 
circular clause 7 is to be treated as operative in the sense that a non-comphance 
with It Will entail loss of the whole or part of this grant as a result of the chancre 
m the existing procedure for the equitable distribution then it undoubtedly adds 
to Article 337 of the Constitution a further condit on for the receipt by Anglo- 
Indian Schoob of the special grant secured to them by that Article On the other 
hand, if clause 7 is to be treated merely as advice which may or may not be accepted 
or acted upon then clause 5 will amount to an absolute prohibition against the 
admission of pupib who are not Anglo-Indians or citizens of non Asiatic descent 
mto Angloindian Schoob and will compel the authorities of such Schools to commit 



■6go 


THE SUPREUE COURT JOURNAL. 


[VOL. XVII 


a breach of their constitutional obligation under Article 337 and thereby 
forfe.t their constitutional right to the speaal grants. In other view of the 
matter the impugned order cannot but be regarded as unconstitutional. In 
our opinion, the second question raised m these appeals must also, m vieiv of Article 
337, be anst\ered against the State 

The result of tlie foregoing dis^usuon is that these appeals must be dismissed 
and we order accordingly The State must pay the costs of the respondents 

. Appeal dismissed 


SUPREME COURT OF INDIA 


(Civil Appellate Jurisdiction ) 

Present — Mehr Ckand Mahajan, Chef Justice, B K Mukherjea, Vivian 
Bose, N H Bhagwati and T L Venkatarasia Ayyar , JJ 
Smnathi Ashalata Debi &. Others Appellants 

V 

Sn Jadu Nath Roy S. Others Respondents. 

tiliii hip tJ V* {L’gil Pri 'Jiip) OrJ'f, Paragraph 4 (a) — ApblieaiiJttp—Applualtonfee 

ri rishra .oi ofp'jp rt *1 bj thi nirtgayt pjrehasers an dfailt in payment ef insialmenls ordered under Itie 
n-j d r I ptssid unJr ik B njal \Uny.lindert A HX of 1940)— Oriir, daUd 2^lh September, iCiV], 
hdini that Ik re mu uj dfailt—lppal h CaUu'ta H gh Coutettaicd an ajUi April, 1950. hiding theU 
15 re mu iifai’t aii ari f|i* re restaralun of propflies—BuU of the prapertut w Pakutan—Rfetl an 
jurud etion if Calcutta ITgk Cant 

Oa a peuiioa by the mortjasors under jeciion 36 of the Bengal Money lenders Act (X of 1940) 
for reap nmj of the m8rtgaje.^*cree and personal decree a new decree was passed on lOth May, 
i 9 tS furasJTi ofm»i*ywh -h was directed to be paid bv the judgment-debtors to the decree 
hall rj in fi'^een etual annuil instalmenu Restoration of the properties purchased by the 
d-ere* holdvs to the judgm^nt-iebtors was also ordered ‘The High Court affirmed the decree 
Possession was deLvered w the mortgagors on the 5th Ociober, 1944 The mortgagees made appli 
cations to the Court of the Subordinate Judge at Abpore on 6th September 1946 and iBih Apnl, 
•917 »iti Jg for r* restoration of the propemea ailing defaults m the payment of the instalments 
due under the decree The Subordinate Judge rejected these applicaUoni by lus order, dated the 
a 7th September, 1947, holding that there was no default An appeal svat preferred to the High Court 
of Calcutta and was aUowed on ayih Apnl. 1950 The High Court held that a default had been 
commuted by (be mortgagors and ordered re restoration of the properties On appeal to the Supreme 
Court, it was contended that the bull of the properties which were the subject matter of the 
new decree had gone to Pakistan after the 36tb January, 1950, being situated in East Pakistan and 
the High Court at Calcutta had after the aStb January 1930, oojunsdiction and power todetermuie 
the appeal and to pass an order relating to the immovable properties situated m foreign territories 
It was further urged that the order of re restoratioii was not appealable Negativing these con- 
tentions 


Hild By reason of the fact that these proceedmgs were pending in the Subordinate Judge's 
ourt at AUpore oa i5lh August, 1947, iheHigli Court of Calcutta which had appellate or revisional 
j^rii iction over that Court was presenbed to be the Court in which the appeal or the application 
•'* re.p-ct of such proceedings would he, because the Subordinate Judge’s Court 
treated as the Court in which such procee-luigs could and should have been instituted 
August, igj7 yUt paragraph 4 (2) ofthe Indian Independence (Legal Proceedmgs) 
deiertMe\h '^not be contended that the High Court at Calcutta had no jurisdiction to 


cat o^f applications for re restoration of Ihe properties to the mortgagees must be treated as appli 
or esMuton and orders on such applicatums for eaecuUoa are appealable 
■of th- t-tiM^'iT' * m*re rehearing the appellate Court was entitled to review the judgment 

_ ~ti 1 1 aid d-clare that It was wrong and that Ihe decree-holder was entitled to re resto- 
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Tatson The qs,es joq >*hether he vt'ouli) be able to ohtaio ponesi-on cf the iiaa>ovab’e propertie* 
was IQ fact foreiso to rath an enquiry By appropriate proceeding! m anjiher junsdiction he may 
be ah'- to do to > but this diSculty could not be a dcterieoi to the H jh Court pissing the 
necessary orders for re retomwa cf the properties. 

On Appeal from the Judgment and Decree, dated the 27th Apnl, 19^0, of the 
High Court of Judicature at Calcutta (Sen and Chunder, JJ ) in Appeal from 
Ongmal Decree, Ao ig of 1948, amtng out of the Judgment and Decree dated 
the 27th September, 1947, of the Court of the Subordinate Judge, Thud Court 
of Zillah 24-Pargana3 at Ahpore m Miscellaneous Judicial Case No 31 of 1947 

SJsinsT Chose t Adtocate, for the Appellants 

Ba-kin CksTidra Bsrxrji and R R Bisscss, Adrocates, for the RespondenB 
Nos. I, 2, 8 and 9 

The Judgment of the Court una dehscred b) 

£Aegice*i, J — This is an appeal against the Judgment and Decree of the High 
Court of Judicature at Calcutta rc\-erstng the order of the Third Subordinate Judge, 
Ahpore, dismissing the Respondents’ appheauons for rc-restorauoa of certain im- 
ino%'eable properties 

One Romesh Chandra Achai^i Choudhurv ^deceased predceesso'-in interest 
of the Appdlanu borrosved on the 16th August 1918, Rs i 60 000 and Rs 7', 000 
from the predecessors m-inierest of the Respondents under two deeds of mortgage. 
There beuig delault m pastnent of the mortgage amounts a suit to realise the mort- 
gage secunUB w-as filed on the loth March 1026 n the Third Subordinate Judge’s 
Court, Ahpore A preliminar> nongage-decree for Rs 4,21 8^1 1-6 was pa&,*d 
on the 4th Apnl, 1929 and a decree ab>oIute for sale was passed on the 13th Sep- 
tember, 1929 The mortgaged properues were put up for sale in cxecuuon pro- 
ceedings m 1930 and the de c ree holders purchased ihe properties at auction ^es 
on the 29th Februan, 1932 and the 23rd ApnJ, 193a for an regate amount 
of Rs 2 33 200 These sales were dul% confirmed and the auction purchasers 
took dehters of possession of different items of propem on different dates between 
the 25th June, 1933 and the gth March, 1936 The decr-e-holders obtained on 
the 13th December, 1937 a personal decree under Order 34, Rule 6 of the Civil 
Procedure Code for the balance due to them, , Rs 3 30 903 This personal 
decree was also executed and ^oroe properaes of the mortgagors i\-ere purchased 
by the decree-holders on the 8th August 1939 for Rs 3,899 and delisen of poses- 
non of these properties wns dul\ gi\cn to them on the 6th Jul>, 1940 

KshiUsh Chandra A rhai ji Cboudhurj, since deceased, the predecesor m 
interest of the Appellants Nos i to 3 and Jyoush Chandra Achar^a Choudhury, 
the Appellant No 4, sons of the mortgagor filed on the gth December, 1940, a 
pennon under secnon 36 of the Bengal Moncy-ienden Act (Act A. of 1940) for 
reopening the mortgage-decre e and the personal decree B) an order, dated the 
25th August, 1941, the learned Subordmate'Judge reopened the de c r ee s and on the 
lOthMay, 1943, passed a no! decree for a sum of Rs, 3,76,324-12 4, The said sum 
was directed to be paid b\ the judgment-debtors to the decree holders m fifteen 
equal annual mstalments He aLo directed the rcstoranon of the propeities pur- 
-chased bj the decree-hoWeis 

The present Respondents pref er r ed, on the tgth June, 1943, an appeal to 
the High Court of Judicature at Calcutta and cros-objecnons ti-ere filed bv the 
said Ksbmsh Chandra Achaiji Choudhury and Appellant No 4 By their Judg- 
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raeut and Decree, dated the 29th June, 1944, the High Court affirmed the decree of' 
the Court belo\'. tsith some substantial variations and passed a ne^v decree in 
favour of the mortgagors The mortgagees were ordered to put the mortgagors 
in possession of all the properties they had purchased in execution of the reopened 
decrees and render to them an account of the mesne profits of those properties 
from the 15th September, 1941 bll they restored or relinquished possession to the- 
mortgagors of the collection papers of those properties The sum of Rs- 
3j76j324't2*6 was declared to be due b> the mortgagors to the mortgagees and 
the mortgagon \%ere to pay the same m ttvcntj equal annual instalments the 
first of such instalments to be paid on or before the first anniversary of the date 
on ivhich the mortgagees restored or relinquished possession of all the properties 
purchased by them in execuUon to the tnoi^agors or of the date on ^vhlch they 
delivered to the mortgagors the collection papers as therem mentioned, which- 
ever date t\-as later The mortgagors were to pay to the mortgagees the succes- 
sive annual instalments on or before the same date of the succeedmg years on 
Vrhich the first instalment became payable and they were also to pay the annual 
retenue of the aforesaid properties that would become payable after they ssere 
restored to possession kist by kist, as they fell due, at least three days before the 
hist dates and file the challans in the Court below in proof of payTnent svithio 
ten days of the payments The road, public worts and education cesses and rent 
due to the superior landlords were also to be paid s imil arly by the mor^gors 
and in default of payment of any one instalment or cesses or rent within the time 
presenbed, the mortgagees were entiUed to get back possession of the said pro- 
I«rties from the mortgagors and in that event the sum of Rs 2,39,099 at which 
e mortgagees had purchased those properties would be balanced against the 
amount then due to them under the decree If thereafter any amount still 
rem^ed due to the mongagees under the decree they were enutled to apply in 
toe Court below for a decree for the balance under Order 34, Rulefi, of the Gvil 
rocedurc Code An inquiry was ordered into the mesne profits for the penod 
etween the 15th September, 1941, till die restoration of possession* to the mort- 
gagors and the mortgagors were at liberty to set off the amount that might be 
ecree m their favour for mesne profits towards the instalment that fell due m 
e year m which the amount was declared b> the Court below and the next suc- 
ceeding y ears till the said amount was wnped off 


ossessjon was delivered to the mortgagors on the 5th October, 1944 nie 
e very of the collection papers was, however, given on the 28th March, 1945 
e mortgagors were alleged to have committed default in the payment of the 
irutalment wluch was due in any event on the 28th March, 1947 and also 
that d revenue List and the cesses which were due on or about 

Si^ Mortgagees therefore made appheauons in the Court of the'Third 

loav J“dge at Aliporc on the 6th September, 1946 and the 18th April, 

hut onl restoration of the properties Several defaults were alleged 

inrr-,} ^ ^faults Were pressed, one in regard to the payment of the second 
*},. \ *r March, 1947 and the other m regard to 

p ymen o the revenue and the cesses of the Noakhali properties due also 
h,r learned Subordinate Judge rejected these applications 

tK ^ September, i947,hoIding that there was no dcfaultm 

c paymient o revenue and ccss and that the default m payment of the second 
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instalment though it had accrued was due to the ^^Tongful acts of the decree- 
holders themselves and that the decree-holders were not entitled to take advan- 
tage of their o%vn ^v^ong An appeal was preferred to the High Court of Judi- 
cature at Calcutta The appeal was allowed on the 27th April, 1950 The High 
Court held that a default had been committed by the mortgagors and ordered 
re-restoration of the properties This appeal his been filed against that order 
of the High Court with certificate under \rticle 133 (i) (a) of the Constitution 

Shn S Ghosh, appearing for the Appellants before us, urged that the bulk 
of the properues which were the subjcct-mittcr of the nesv decree had gone to 
Pakistan after the afith Januar>, 1950, bemg situated m East Pakistan and the 
High Court at Calcutta had after the 26th January, 1950, no jurisdiction and 
power to determine the appeal and 10 pass an order relating to the immovable 
properties situated in foreign temtoncs He further urged that the order of re- 
rcstoration of the properties was not appealable and that in any e%ent no default 
had been committed by the mortgagors 

In support of his first contenuon reliance was placed on Paragraph 4 (2) of 
the Indian Independence (Legal Proceedings) Order, 1947, which ran as under — 
“ 4 Nuiwiihsiand ng the creation of ceriam new Province* and the transfer of certain tern* 
tone* from the Province of Awam to the Province of Ean Denial by ihe Indian Independence Act, 
>917 

^a) tny appeal or application for revision m respeci of anv proceedings so pending in any 
luch Court shall lie in the Court which would have appellate, or as ihv case may be, revjional 
junsdiciion over that Court if the nKceedings vvere intiiiuioH in tl ai Court afier tl appoi rd 
day ” 

The applications for re-restoraiion of the properues were pending before the 
Third Subordinate Judge at Alipore on the 15th August, 1947 and they were saved 
by the provtsions of Paragraph 4 (t) which provided for the continuance vn the 
same Court of these proceedings as if the said Act that is, Indian Independence 
Act, 1947, had not been passed But he contended that Paragraph 4 (2) did not save 
the appeal which had been filed by the mortgagees after the 1 5th August, 1 947 We 
cannot accept this contention of the Appellant Pangraph 4 (2) provid'd for appeals 
or appheauons for revision in respect of proceedings vvhich were pending in the 
Courts after the 15th August, 1947 and laid down that these proceedings by way 
of appeal or applications for revision could he in the Courts which would have 
appellate or revisional junsdicuon over that Court if the proceedings were insti- 
tuted m that Court after the 15th August, 1947 It was contended that for the 
purpose of this provision the words “ if the proceedings were instituted in that 
Court” should be read as meaning “if the proceedings could have been msU- 
tuted in that Court ” This certainly could not be the meaning, because by reason 
of the transfer of the temtoncs no proceedings m respect of the properties which 
had gone to Pakistan could ever have beeri maintained after the 15th August, 
1947, in the Courts concerned The only construction which could be put upon 
this provision was that the Court having appdlate or revisional jurisdiction over 
that Court would have such jurisdiction as if the proceedmgs had been instituted 
m that Court after the 15th August, 1947 For the purpose of the appellate or 
the revisional jurisdiction that Court had to be treated as the Court in which the 
proceedings could and should have been instituted and it goes without saying 
that if the proceedmgs could be treated as having been properly insUtuted m that 
•Court the only Court to which the appeal or the applicaUon for revision could he 
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v.as the Court ivhich then had appellate or revisional jurisdiction over that Court 
In the case before us no proceedings could have been instituted m the Third Sub- 
ordinate Judge’s Court at Alipore in respect of the properties which had gone to 
East Pakistan after the 1510 August 1947 But by reason of the fact that these 
proceedings svere pending in that Court on the 15th August, 1947, the High Court 
of Calcutta which had appellate or revisional jurisdiction over that Court was 
prescribed to be the Court n which the appeal or the application for revision in 
respect of such proceedings would he, because that Court that is the Third 
Subordinate Judge s Court at Alipore was treated as the Court in which such 
proceedings could and should have been instituted after the 15th August, 1947 
Learned counsel for the Respondents drew our attention to the case of Ttrlok 
^atk V Moti Ram (3 In that case a suit for possession of land at place A 

was filed m Court at B in 1943 On the 15th August, 1947, the suit was pending 
before the Court at B which dismissed the suit in *948 An appeal from the dea* 
sion was filed in the East Punjab High Court as the place B was included m the 
East Punjab On objection regarding jurisdiction of the High Court being taken 
on the ground that the land in suit was at A, now included m Pakistan, the High 
Court held that the suit being pending at place B on 15th August, 1947, appeal 
from the decision of that Court lay to the East Punjab High Court and not to Lahore 
High Court under Paragraoh 4 (a) of the Indian Independence (Legal Proceedings) 
Order, 1947 This decision is on all fours with the case before us and we are of 
the opinion that the contention u^ed on behalf of the Appellants is untenable 

The next contention of the AppeUants is equally untenable The Calcutta 
High Court considered these applications as applications m the suit for a speaal 
remedy given under a special law and held that the rules of the Code of Civil Pro* 
eedure applied and an appeal lay against the orders because they were decrees 
within the definition of section 2 (2) of the Cml Procedure Code We cannot 
accept this reasoning These applications were in truth and in substance applica- 
tions for execuuon of the new decree which had been passed m favour of the mort 
gagors by the High Court on the 29th June, 1944 The only thing competent 
to the mortgagees under the terms of the new decree was to apply for executions 
of the decree on default committed by the mortgagors and the applications 
made by the mortgagees m the Court of the Third Subordinate Judge at Alipore 
were really applications for execution of the decree though not couched in the 
proper form and could be treated as such If they were treated as such it is clear 
that the orders passed on such applications for execution were appealable and 
no objection could be sustained on the ground that no appeals lay against these 
orders Treating these applications therefore as applications for execution we 
sec no substance in this contention of the Appellants 

IS approached in this way no objection could be urgea by the 
AppeUants against the decision of the High Court The executing Court could 
not go behind the decree and it is clear on the facts that default was committed 
y 1 1C mortgagors both in regard to the payment of the revenue and the cess as 
also the second instalment under the new decree 

The contention which was therefore urged on behalf of the Appellants that 
ere %vas no default committed by the mortgagors also could not be sustained 
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The High Court of Judicature at Calcutta w-as therefore nghtly seized of 
the appeal and it had junsdicuon to decide whether the mortgagors had com- 
mitted default m carr^Tng out the terms of the new decree The appeal bemg a 
mere rehearing the appellate Court was entitled to revaew the judgment of the 
trial Judge and declare that it iras wrong and that the decree holder was entitled 
to re restoration The question whether he would be able to obtain possession 
of the unmov'ablc properties in fact was foreign to such an enquiry B> appro- 
priate proceedings m another junsdiclion he may be able to do so , but this difE- 
culty could not be a deterrent to the High Court passing the necessary orders for 
re-restoration of the properties 

The appeal therefore fails and must stand duimssed There nvtU be no order 
as to costs 

Appeal dismissed 


SLPREME COLRT OF INDIA 
[Cisil Appellate Junsdiction ] 

Present — Mehr Chand Maiiajan Che/Justue, B K„ Murkerjea, Vi\t.vm 
Bose, N H Bhaowati a.vd T L. Venratarase^ Ayyar, JJ 
T C Basappa App'Uani* 

0 

T Nagappa and another RtspondenU 

CjtU Jtan 9 / /sijfcg^o) A'titjs 2l5 aui tj unrrg artii ej cemcran— 

^^rvPtds^D eiMH 9f Eirtian Tniaial—lMten em h fmiM tj imt «/ erruorsn 

Th“ laa-*>jap imd la Articla 3J and iiS of our Couutuuon u very mde asd the fiowen of 
tbeSupraa'CsurtuweUis of aUth«Ki;hO>jmiaIodia extead (o isum; oforden wntsor dirre 
mas la Jdiia; wnu in th« osture of Kti is earpui 9*1 tsarsua prohibtuoo and tttiwrai 

as may be eons dered necesary for eofoKcmeni of (be fuadamenul njku aod in tbe case of ibe H.gh 
Ojuni for other purposes as vre I In wew of the express provwioiu cf our Conttsmt cn v,e need 
not DOW look back to tbe early tmiory or the procedural tecbmcaliues gf these v.t u m EEgli.h law, 
ns* f 1 op? e« i bv aiy diff rea e or chans* of opjiioa exp-cssrd m parucuUr cat's by Eaglab 
Judges. 

Oae of tbe fimdameotal principles in regard to the issuing of a wnt of ctr Iran a that the wnt 
can b- availed of on y to remove or adjudica e on the valid ly of judicial acts The expression 
“judicial acts’ includes the exercise of quasi judicial funcaonsby admimstranve bodies or other 
authonues or persons obliged to exerosc such funcuons and is used in contrast mtb what are 
purely numstena! acts. 

The second essential feature of a wnt of urttTtan is that the control which is exercised through 
It over judicial or quasi judicial tribunals or bodies is not m appellate but supemsorv capaaty In 
granting a vmi of crrhjrarj the supenor Coon does not exercise the powers of an appellate tnbunal 
It dom not review or re weigh the cvid-nce upon which the detenninauon of the inferior tribunal 
pj*p3m to b bay'd It demolishes tbe order which tt considers to be without jurisdiction or 
palpably erroneous but does not substitute us own newa for those of the inferior tnbuna! The 
offending order or proceeding so to say is put out of the way as oae which should not be used to the 
detnment of any person. 

C'TtisTjri may and is generally granted when a Court has acted wathout or m of its jun— 

dicuon. Tne want of junsdicUoa may arise frmn the nature of the subject matter of the proceeding 
or from the absence of some prel imin ary proceeding or the Court itself may not be legally consntu 
tuted or suffer from certain disability by reason of extraneous circumstances ^\■heo the junsdicnon 
of the Court depends upon the existence of a collateral fact, the Court cannot bj a wrong decision 
of the fact give it junsdicuon which it would not otherwise possess 


'CSvil Appeal I\o 43 of i9>4. 


5th Maj, 19^4 
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A tnbuJial may be competent to enter upon an entpury but m making the enquiry it may act 
mflasf ant disregard of the rules of procedure or where no particular procedure is prescribed it majr 
violate the ponciplej of natural justice A wnt of certwran may be available in such cases An 
error in the <i-cisioa or d-tenaination itself may also be amenable to a writ of cerlioran but ii must 
be a manifest error apparent on the face o'" the proceedings eg, when it is based on clear 
ignaraace or disregard of the provisions of the law 

In the cu’cumstances of the instant case it was found that the Judges of the Mysore High Court 
were not r ght m holding that sufficient and proper grounds existed for the issue of certiorm and 
the Writ issued by the High Court quashing the proceedings of (he Flection Tribunal was therefore 
vacated 

Appeal from thejudsmentand OHer, dated the iilh January, 1954, of the 
High Court of Judicature of Mysore in Civil Petition No ag of 1953 quashing 
the order of the Election Tribunal, Shimc^a, dated the 15th January, 1953, m 
Shitnoga Election case No i of 1952-53 

K S Kmhjiaswami Iyengar Senior Advocate, K S Venkataranga Iyengar, and 
M S K Iyengar, Advocates, for Appellant 

Dr Bakshi Ttk Ckend Senior Advocate, R Ganapathy Iyer and M S K Saslrt 
Advocates with him, for Respondent No 1 

C A Daphiary, Solicitor General for India, Jtndra Lai, Pams A Mthta and P G 
GokhaU Advocates with him, for Respondent No 3 
The Judgment of the Court was delivered by 

Mukherjea, J — This appeal is directed against a Judgment of a Pivison Bench 
of the Mysore Court, dated the ilth January, 1954 by which the learned 
Judges granted an application, presented by the respondent No 1 under Article 
836 of the Constitution, anddirectcda wnt of crrftoren to issue quashing the proceed- 
ings and order of the Election Tnbunal, Shimoga, dated the tsth January, r 953 » 
m Shimoga Election Case No i of 1952 53 

The facts material for purposes of thu appeal may be bnefly narrated as 
follows The appellant and respondent No i as well as eight other person, who 
figured as respondents 3 to 9 in the proceeding before the High Court, were duly 
nominated candidates for election to the Mysore L^islaUve Assembly from Tan 
here Constituency at the general election of that State held in January, 1952 Five 
of ihesenoRunated candidates withdrew their candidature within the prescribed penod 
and the acutal contest at the election was between the remaining five candidates 
including the appellant and respondent No t The polling took place on the 
4th January, 1952 and the votes were counted on the 26th of January following 
As a result of the countmg the respondent No i was found to have secured 8,093 
voles which vias the largest in number and die applellant followed him closely 
having obtained 8 059 votes The remaining three candidates, who were respon- 
dents 2, 3 and 4 before the High Court, got respectively 6,239, 1,644 and 1,142 
votes The Returning Officer dedared the respondent No i to be the successful 
^ndidate and this declaration was published in the Mysore Gazette on the nth 
rebruary, 19^2 The respondent No 1 lodged his return of election expenses 
With the necessary declaration some time afier that and notice of this return was 
published on the 31st March, 1952 Tlie appellant thereafter filed a petiuon 
before the EletUon Commission, challengutg the validity of the election, inter aha 
on the grounds that there was violation of the election rules in regard to certain 
matters and that the respondent No i by himself or through his agents were guilty 
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of a number of major currupt practices which materially affected the result of 
the election The petitioner prayed Ibr a declaration that the election of 
respondent No i v.as void and that he himself svas dul> elected This petiUon, 
t\hich bean date, loth of Apnl, t»as sent by registered post to the Election 

Commission and was acutally received by the latter on the 14th of Apnl following 
The Election Commission referred the matter for dctermmauon by the Election 
Tnbunal at Shimoga and itcameup for hearing before it on the 23th of October, 
1952 On that date the appeUant filed an application for amendment of the peti- 
tion, heading it as one under Order 6 Rule 17 of the Cival Procedure Code and 
the only amendment sought for, was a modificauon of the prayer clause by adding 
a prayer for declaring the entire election to be void It was stated at the same 
time that in case this relief could not be granted the pctiuoner would, in the alter- 
native pray for the relief originally claimed b\ him namely that the election of 
respondent No 1 should be declared to be void and the petitioner himself be held 
to be the elected candidate at the election Despite the objection of respondent 
No I, the Tribunal granted this prayer for amendment The hearing of the 
case then proceeded and on the avcmicnts made by the respective parties, as many 
as 27 usues were framed Of them issues Nos 1 5 6 n 12 and 14 are material 
for our present purpose and they stand as follows 

(i) H« there been inTfingetnent of thenilesMUure i il-e in-e ef tcn-Bienf erreut of poll by 
•t a.OT of the fact that polling at Booih No I f r Aji mr r f xed ai Ajan piur to lake place at 
Saw did not really cotnsBence unut about half an h ur la «r a& e^ed in Paia 4 of tl e 
■peuuon ’ 

{>>) Did the ijt respondeot hire and procure a mo nr bus uh ch w“»i a le-nee bus 
ranauig b*tueen Tanhere and Hinyur belonn e to ore Aimed J«n as all 'grd in Para 1 of the 
lut of parucutan and thereby commit (he corrupi prac ice re rr d o n t 

(6 Did the ist respondeat tahe the a sjidrer of a n m er <.f Cuvrmment seriants to 
further the proipects of tus elecuon as aLeged n P«ra s ol il e Lst of p r culan 

(ti) Is the return of eleetjuo expenses <u(r d I > ihe 11 etp- ndeni latse m maienal 
•partiojlars and hss the tit rerpondent omitieO c incl de in tie ttium uf elect on expet ea, 
expenses incurred by b tn in connect on with tte r|<-<t on whicl vculj eas ly estC'd ibe 
sancuoned limit of Rs 5 000 as per par(icu]ar< s ated n Para 7 of tie i it ef pan c lars * 

(12) Has the election of the Ist responueni Leer* procured a d irduced bv the said 
corrupt practices with the result that the elecuon has teen tnsieri^ly aft cird 

(14I Would the petitioner have obi* ned a major ly j, uu, 

afbroa d corrupt and illegal practices on the part of tbe firs espondent * 

The Tribunal by a majority of 2 to i found ail these issues in favour of the 
petitioner and against the respondent No i and on the strength of their findings 
on these issues, declared the election oi respondent No i to be void and the 
peUdoner to have been duly declcd The judgment of the Tnbunal u dated 
the 15th of January, 1953 On the 5lh February 1953 the respondent No i 
presented an application before the Mysore High Court under Article 226 of the 
Consdtudon praying for a wnt or direction in the nature of cerhoran callin'^ for 
the records of the proceeding of the Election Tnbunal m Election Peddoti No 
r of 1952 53 and quashmg the same including the order pronounced b\ the 
Tnbunal as mendoned above This apphcation was heard by a Division Bench 
•cDnsistmg of Medappa, C J , and BalaLnshnaiya, J and by their judgment dated 
the nth January, 1954, the learned Judges allowed the peddon of respondent No 
I and_directed the issue of a vrat Q^xaitoraru^ prayed for — It is gainst this 
judgment that the appellant has come up to this Court on the streni^ of a 
■certificate granted by the High Court under Articles 132 (i) and 133 (i) (c) of 
she Consdtudon 
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The substantial contention raised by Mr Ayyangar, who appeared in support or 
the appeal, is, that the learned Judges of the High Court misdirected themselves 
both on facts and law, m grantmg cerharan in the present case to quash the deter»- 
mmation of the Election |Tnbunal It is uiged, that the Tribunal m deciding 
the matter in the way it did did not act either without jurisdiction or m excess of 
Its authority, nor was there any error apparent on the face of the proceedings which 
could justify the issuing of a ivnt to quash the same It is argued by the learned 
counsel that, what the High Court has chosen to desenbe as errors of junsdjcPon, 
are really not maiten which affect the competency of the Tnbimal to enter 
or adjudicate upon the matter in controversy between the parties and the 
reasons assigned by the learned Judges in support of their decision, proceed upon 
a misreading and misconception of the findmgs of fact which the Tribunal 
arnved at Two points really arise for our consideration upon the contentions 
raised in this appeal The first is, on what grounds could the High Court, 
in exercise of Its power? under Article 226 of the Constitution, grant a wnt 
of certiorari to quash the adjudication of the Election Tribunal ^ The second is, 
whether such grounds did actually exist in the present case and are the High 
Court s fincongs on that point proper findings which should not be (hsturbed m 
appeal ’ 

The principles upon which the superior Courts in England mterfere by issuing 
writs of eeriioran are fairly well known and they have generally formed the basis 
of decisions m our Indian Courts It is true that there is lack of luufonjuty even 
m the pronouncements of English Judges, tvith regard to the grounds upon which 
a wnt or as It 1$ noiv said, an order of cerlwran, could issue, but such differences 
of opinion are unavoidable in judgc*made law which has developed through a long 
course of year? As is vvell known, the issue of the prerogative writs, within which 
tetiioran is included, had their ongm in England in the King’s prerogative power 
of supervntendcTice over the due observance of law by his officials and Tribunals. 
The wnt of cerlioron is so named because in its ongmal form it required that the King 
should be “ certified of” the proceedings to be investigated and the object was to 
secure by the authority of a superior Court, that the jurisdiction of the inferior 
Tnbunal should be properly exercised* These pnnciples were transplanted to 
other parts of the King’s dominions In India, during the British days, the three 
chartered High Courts of Calcutta, Bombay and Madras were alone competent 
to issue wnts and that too within specified luoits and the power was not exercisable 
by the other High Courts at all “ In that situation” as this Court observed in 
Election CotAmssion, India v Saka Venkata Subba Rao* 


ihe makers of the Conslilution having decided lo provide for cerlaia basic safeguards 
or the people in the new see up which they called fundazsental rights, evidently thought 
provide also a quick and inexpensive remedy lor the enforcement of such rights 
an finding that the prerogative wnts which ihe Courts id England had developed and used 
enever urgent necessity demanded immediate and decisive interposition, were peculiarly suited 
lor the purpose they conferred in the Si aces' sphere, new and tvide powers on the High Courts of 
^uing fenons orders or wnts pnmarilvfbr the enlbrccmcnt of fundamental rights the posver 
o issue such d recuont, • for any other purpose' being also included with a view apparently to 
p ‘ ® H Sh Courts ID this country m somewhat the same position as the Court of King* 
Leneh in England 


y. Vide Rfou of Catalaniho 
Peilakitrud (,9^3) 2 ^ l.j 
lA isgat 140 (PC) 


V ■Zemindar of 
S54 1.41 70 


* (« 953 ) » I-J 702 (' 953 ) S CJ 293 

(•953)SG.R 1144 at 1150 (S a) 
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Tht language used m Articles 31 and aa6 of our Constitution is very wdc and 
the powers of the Supreme Court as well as of all the High Courts in India extend 
to issumg of orders, ivnts or directions includmg wnts in the nature of habeas corpus, 
mandamus, i}uo warranto, prohibition and eerttoran as may be considered necessary for 
enforcement of the fundamental rights and in the case of the High Courts, for other 
purposes as well In view of the express provisions in our Constitution we need 
not now look back to the early history or the procedural technicalities of these 
wnts in English lasv, nor feel oppressed by any difference or change of opimon 
expressed m particular cases by English Judges ^Vc can make an order or issue 
a wnt in the nature of eerttoran m all appropriate cases and in appropriate manner, 
so long as we keep to the broad and fundamental principles that regulate the exer- 
cise of jurisdiction in the matter of granting such wTits in English law 

One of die fundamental pnnciples in regard to the issumg of a wnt of eerttoran, 
IS, that the wnt can be atailed of only to remove or adjudicate on the validity of 
judiaal acts The expression “judicial acts ” includes the exercise of quasi- 
judiaal functions by administrative bodies or other authonties or persons obliged 
to exercise such functions and is used in contrast with what arc purely mims- 
tenal acts Atlun, L J , thus summed up the law on this point in Rex v Electrwty 
CommisstoneTs'^ 

** Whenever any body or pef^on. havins legal audiomy to deirnnifie citje»tjeru affecting the 
nghu oriu!jj*eU and hiving sheduty wact judicially act in exce»j of their legal authority they tie 
cuhj-ei to the eontrollmg jurisdiciion of King « Bench D vision exercised in these unu 
The second essential feature of a wnt of eerttoran u that the control which is exercis* 
ed through it over judicial or quasi judicial tnbunals or bodies is not m an appel- 
late but supervisory capaaty In granting a wnt of eerttoran the supenor Court 
does not exercise the powers of an appellate tnbunal It does not review or re- 
weigh the evidence upon which the determination of the inferior tnbunal purports 
to be based It demolishes the order which it considers to be without junsdiction 
or palpabl) erroneous but does not subsutute its own views for those of the infenor 
tnbunal The offendmg order or proceeding so to say is put out of the way as one 
which should not be used to the detriment of any person* 

The supervision of the supenor Court exercised through wnts of eerttoran goes 
on two points, as has been expressed by Lord Sumner m King v A at Bell Liquors, 
Lsrmted* One is the area of infenor jurisdiction and the qualificauons and con- 
ditions of Its exercise , the other is the observance of law in the course of its exer- 
cise These two heads normally cover all the grounds on which a tvnt of eertiorari 
could be demanded In fact there is httlc difficulty in the enunciation of the 
pnnaples , the difficulty really arises m applying the pnnciples to the facts of a 
particular case 

Certioran may and is generally granted when a Court has acted without or 
in excess of its jurisdiction The want of jurisdiction may arise from the nature 
of the subject-matter of the proceeding or from the absence of some preliminary 
proceedmg or the Court itself may not be l^Uy constituted or suffer fixim certam 
disability by reason of extraneous circumstances* When the jurisdiction of the 
Court depends upon the existence of some coDateral fact, it is well settled that the 


1 L.R. (1924) I KB 171 at 205 
a Vidt Per I-ord Caims m Wahhidl s Oner 
stert V London and Korth-tVestem Raxlu,^ CompaiTS, 

(1878) L R- 4 A C 30, 39 


3 LR (1922) a AC 128 156 

4 Vide Halsbury, 2nd edition, Vol IX. 
p^e88o 
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Court cannot by a wong decision ofthelactgive it jurisdiction '\\lijch it would not 
othenvise possess* 

A tnbunal may be competent to enter upon an enquiry but in making the 
enquiry it may act in flagrant disregard of the rules of procedure or where no parti- 
cular procedure is prescribed, it may violate the principles of natural justice. 
A ivnt of cerhoran may be available m such cases An error in the decision or 
determination itself may abo be amenable to a imt of certioran but it must be a 
marnfest error apparent on the face of the proceedings, eg, uhen it is based on 
clear ignorance or disregard of the provisions of law In other ivords, it is a patent 
error ivhich can be corrected by certioran but not a mere wrong decision. The 
essenLal features of the remedy by way of certioran have been stated with remark- 
able bre\nty and clearness by Moms, L J , in the recent case of Jiex v J^orthuTTiberland 
Compensation Appellate Tnbunal^ The Lord Justice says 

Ic 15 pU It that c rt trtn will not ssu" as the cloak of an appeal >n disguise It does not lie in 
orj r to bring up an order or d-cuion for rehearing of th- iisuc raised in the proceedings. It exists 
to cjrre t error of U v wh*n revealed on the face of an order or decision or irregulanty or absence 
of or excess of junsdicuois when shown ” 

In dealmg with the powers of the High Court under Article 226 of the Constitu- 
tion this Court has expressed itself tn almost similar tenns* and said 

Such WHO as are referred to 10 Ancle 52C are obviously intended to enable the High Court 
to istue them in grave eases where the suborHinai* tnbun^b or bodies or officers act wholly svitli®"* 
junsdicf on or in excess of it or 10 violation cf thi principles of naiural ju tic-, or irfuse 10 rese 
a jurisdiction vested in them or there u an error apparent on the face of the record and such act, 
twin loi error or excess has r-su'ted in manifest injustice However exieaMve the jurisdiction may 
be It seems lo us that it is not so wide or large as to enable the High Court to convert itself into a 
Cjj t of appeal and examine for iwelf the correctness of the decision impugned and decide what 
IS the nroper view to be uken or the order to be made ' 

niese passages indicate with suffiaent fullness the general pnnciples that govern 
the exercise of junsdicuon in the matter of granung tvnts of certioran under Amcle 
226 of the Consutution 


^V’e Will now proceed to examine the judgment of the High Court and see 
whether the learned Judges were right ixi holding that sufficient and proper grounds 
existed for the issue of certioran in the present case 

The grounds upon which the High Court has granted the vmt have been 
placed in the judgment itself under three heads The first head pomts out in 
what matters the ElecUon Tnbunal acted without jurisdiction It is said, m this 
connection, that the Tnbunal had no junsdicUon to extend the penod of limita- 
tion for the ptesentauon of the election petsUoa and it had no authority also to aUow 
the peutioncr’s pra>er for amendment and to hear and dispose of the case on the 
basis of the amended petition The second head relates to acts in excess of juris- 
diction The Tnbunal, it is said, acted in excess of jurisdiction m so far as it went 
into and deaded questions not definitely pleaded and put m issue, and not only 
did It set aside the elecuon of respondent No t but declared the petitioner to have 
been duly elected, although there was no definite findmg and no proper materials 
for arriving at a finding, that the petitioner could secure more votes than respon- 
dent No 1 but for the corrupt practices of the latter 


I ru2i^,(,3^)LR gExch 

111 , V IvDTu Tax Speaal pvpaiit CW 
muju>-uTt (t83i)LR atCLBD 313 
a UR. (195J) I KJB 338 at 357 


3 Vide \terappa Filial v Raman & Ranan, 
UJ. <i9ja) I M L.J 806 (195a) S C.J 261 s 
(195a) S C.R- 583 at 394 (SC) 
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The third head purports to deal wth errors apparent on the face of the record 
These apparent erron, according to the High Court, vitiated three of the material 
findings upon which the Tribunal based its dcicision These findings relate to 
the commencement of polling at one of the polling booths much later than the 
scheduled time, the respondent No I’s obtaining the services of a Government 
servant to further his piospects of election and also to his lodging a false return ofi 
eicpcnses We will take up these points for consideration one after another 

As regards absence of junsdicUon the High Court 13 of opinion that the 
Tribunal acted without junsdicUon, first m extending the period of limitation in 
presentation of the election petition and secondly «n allowing the petitioner’s prayer 
for amendment and dealing with the case on the basis of the amended petition 
The view taken by the High Court seems to be that under the Representation of 
the People Act (hereinafer called “ The Act **), no power is given to the Election 
Tribunal to condone the delay, if an election petition is presented after the penod 
prescribed by the rules, nor is it competent to allow an amendment of the petition 
after it is presented, except in the mailer of supplying further and better parti* 
culars of the illegal and corrupt practices set out in the list annexed to the petition, 
as contemplated by section 83 (3) of the Act 

Assuming, though not admitting, that the proposiuons of law enunaated by 
the learned Judges are correct, we do not think that they at all arise for considera- 
tion on the actual facts of the present case As regards the first matter, the elec- 
tion petiuon, as stated above, was despatched by the petitioner by registered post 
to the Election Commission on the 1 ith of April, 1952 and it reached the Commis- 
sion on the 14th of Apnl, following We may take it therefore that 14th of April 
was the date when the election petition could be deemed to have been presented 
to the Election Commission under section 81 (2) (6) of the Act Under rule 1 19 
of the Elecuon Rules framed under the Act, an elecuon petiuon against a returned 
candidate is to be presented at any time after the publication of the name of such 
candidate under secuon 67 of the Act, but not later than 14 days from the date 
of publicaUon of the notice in the official gazette under the rule 113, that the re- 
turn of election expenses of such candidate and the declaration made in respect 
thereof have been lodged with the Returning Officer It is not disputed that this 
notice of the return of election expenses was published m the Mysore Gazette on 
the 31st of March, 195a and thcpeution therefore was just in Ume as it was presented 
wrObiT iimf nuc lU Anr rftan tfityr itunr (ftaf dkAr STibr i^igiV seeiTcr to nbiii- 

that in computing the period of 14 days the date of pubheaUon is to be included 
This seems to us to be an unwarrantable view to take which is opposed to the 
ordinary canons of construction Dr Tck Chand appearing for the respondent 
No I plainly confessed his inability to support this view and we must hold there- 
fore that there is no question of the Tnbunars entertaining the elecUon petition 
after the prescribed period in the present case 

Coming now to the quesUon of amendment, the High Court, after an elaborate 
discusaon of the various provisions of die Act, came to the conclusion that the 
Elecuon Tnbunal which is a special Court endowed with special jurisdiction has 
no general power of allovnng amendment of the pleadings, and ^at the express 
provision of secUon 83 (3) of the Act, which empowers the Tnbunal to allow amend- 
mma with respect to certain specified matters, impliedly excludes the power oT 
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allowing general amendment as is contemplated by Order 6, rule 17 of the CSv 3 
Procedure Code Here again the discussion embarked upon by the High Court 
seems to us to be unnecessary and uncalled for The only amendment apphed for 
by the petitioner was a modification in die prayer dause by insertion of an alter- 
native prayer to the origmal prayer in the petition No change whatsoever was 
sought to be introduced in the actual averments m the petition and the onginal 
prayer which was kept intact was repeated m the application for amendment 
The alternative prayer introduced by the amendment %sas not etentually allowed 
by the Tribunal which granted the prayer of the petitioner as it originally stood 
In these circumstances the mere fact that the Tnbunal granted the petitioner’s 
application for amendment becomes altogether immaterial and has absolutely 
no bearing on the actual decision in the case We arc unable to hold therefore 
that the Tnbunal acted wthout jurisdiction in respect to either of these two matteis 
The High Court has held that the Tnbunal acted in excess of its jurisdiction 
m entenng into certain questions which arc not covered by the pleadmgs of the 
parues and not specifically put m issue The other act in excess of its authonty 
comrruned by the Tnbunal according to the High Court, is, that it declared the 
petiuoner to be a duly elected candidate on a mere speculation although it did 
cot find and had no matenals to find that the petitioner could secure more votes 
than the respondent No i On the fint point the learned Judges have referred 
only to the allegation of corrupt practice made by the appellant, regarding the 
hinng and procunog by the respondent No i, of a motor bus belonging to Ahmed 
Jan for transporting his voters to the polling booths The issue framed on this 
point IS issue No 5 ivhich is worded as follows 

D d the first respondent hire and procure a mot ir bus wtneb was a •‘rvicebusniauingbeWfeoi 

Tanl.ere and Hjiyur belonging to one Abmedjac as alleged m paragraph 1 of tie bit of paruculan 

and thereby comimt the eomipt pracuee referred to in it » ’ 

The Tnbunal found that the hmng of the bus by respondent No l was not 
proved, but it was proved that the first respondent did procure the service bus of 
Ahmed Jan, who was acting as his agent, for conveying his v’oten The Tribunal 
further found that even if Ahmed Jan was not an agent of the first respondent, as 
he was actually carrying the voters of the latter from Gowrapur to Sollapur in a 
bus, which bore the first respondent’s elecuon symbol, with his knowledge and 
connivance, the first respondent roust be held guilty of the corrupt pracuce 
m quesuon The High Court says that as it was nowhere alleged in the petiuon 
that Ahmed Jan was an agent of respondent No r or that he was carrying the 
voters with his connivance, the Tribunal must be held to have acted in excess of 
Its junsdicuon in going into matters which were not defimtdy pleaded We do 
not think that this view of the High Court can be supported In paragraph 8 
of the petiUon the appellant definitely stated that the first respondent by himself 
and through his agent coronulted major corrupt practices, one of which was the 
hinng or procuring of Ahmed Jan’s motor bus The Tnbunal found, on a con- 
s deration of the evuience adduced in the case, that the motor bus was procured by 
the first respondent ajjd his conduct in this respect as disclosed by the evidence, 
showed that his votersWere being earned by Ai^ed Jan with his knowledge and 
toTimvance It may b* pointed out that m paragraph 9 of the petition the peti- 
tioner dearly stated that\thc corrupt practices were committed by respondent No j, 
^gtuts, or by sevewl persons with his knowledge and connivance. The find- 
-tng o the Tribunal amvXd at on this pomt u a findmg of fact based on evidence 
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adduced by the parties and it is not m am tvay outsice the pleadings of incon» 
sistent theresvith 

The other ground put foi^surd by the High Court that the Tnbunal exceeded 
Its jurisdiction in declaring the appellant to be the duly elected candidate, although 
It had no materials to come to the conclusion that he could h3%T secured more 
\*otes than respondent No i but for the corrupt practices committed b% the latter, 
seems to us to be ^vltbout substance It appears that the learned Judges did not 
properK adtTTt to the findings am\ed at on this point b> the Election Tnbunal 
The peuooncr, it ma^ be noted, got onl\ 34. \otcs less than the respondent No 1 
The Tnbunal has found that the bus of Ahmed Jan nhich u-as procured b\ res. 
pendent No i, did cafT> to the polling booths about 60 soters in tno tnps and m 
the drcumstances of the case it could be lcgitimatcl> presumed that the majority 
of them did \*ote for respondent No 1 If the sutes of at least 40 or 50 of these 
persons be left out of account as being procured b' corrupt practice of ttie first 
respondent, the latter s majonty b\ 34 \otes uould be completeh wped out and 
the petitioner is-ould gam an undisputed majonts In paragraph 33 of its judg. 
-jnent the Tnbunal states as fotlcns's 

Hence on the i4ih issue ue hotd that tSe p-tiuoT r wna d ha e obtained a ma oncy c^ 
votes had it not been for the aforesaid eomieit pracuces on the par of the first respond “at 
Thus the finding is there and there u evnderce in support of it. UTiethcr it u nght 
or ssTong IS another matter and it ma% be that the talen b% the dissenting 
member of the Tnbunal v.'as the more proper but it cannot be said that the Tnbu« 
nal exceeded its jurisdiction m dealing uath this matter 

\Se noss come to «hat the High Court has desenbed -s errors apparent on the 
face of the record These errors according to the High Court, appear m respect 
of three of the findings ams'ed at b> the Tnbunal The first of these findings 
relates to the tune \-.hen the polling at Booth No 1 at Ajjampur commenced on 
the date of election The Tnbunal has held that the time fi.xed b> nooficatioa 
ss'as 8 A M in the monimg but the poUmg did not commence till mmutes after 
that and the result u-as that a number of \oicrs «cnt a\sa> It is said that some 
of these sotersv.ould m all probabUit> ha\^ sotedfor the appellant and there 
a diflerence of onis 34 s-otes betivecn him and the respondent No i the results of 
the election ha\c been materially affected bv this urcgulanty or «oIanoa of the 
election rules There ""as evidence iindoubtedK to show that some of the s-oters 
went avp-ay as the polling did not commence at the scheduled time but the exact 
number of these persons is not kno^vn and there could not be an% positive evodence 
to show as to how many of them would have voted for the appellant. If the Tn- 
bunal had on the basu of these facts alone declared the appellant to be the duly 
elected candidate holding that he could have secured more vxues than repondent 
No I obvaously thi* would have been an error apparent on the face of the record 
as such conclusion would rest merely on a sunmse and nothing else. The Tnbunal, 
however discussed this matter onlv m connection v«th the question as to whether 
the violation of any statutory rule or order m the holding of election did materially 
affect the result of the election which would entide the Tribunal to declare the 
election of the returned candidate to be vtnd under section too (2) («) of the 
Act. This the Tnbunal was competent to do under the provisions of the Act 
and in doing so it could take into consideration the circumstances and probabihties 
■of the case But as we have stated already, the Tribunal dedared the app“llant 
io be duly elected upon the specific findmg that, but for the corrupt praence of 
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respondent No i m the matter of procunng the ser\oce bus of Ahmed Jan, the 
appellant tvould have got raajonty of the votes We cannot say that this is an 
error apparent on the face of the record which svould entitle the High Court to 
interfere by wnt of cirhoran 

As regards the other two hndings, one relates to the receiving of assistance from 
Paramesshwarappa who is a Patel, by respondent No l in furtherance of his pros- 
pects of election The High Court does not dispute the facts alleged by the appel- 
lant that Paramesshwarappa accompanied the first respondent and actually canvass- 
ed at several places and that he openly canvassed at one polling booth on the 
polling day The learned Judges say that even if these facts are behev ed, they only 
estabhsh that Paramesshwarappa canvassed for the petitioner but that would 
not amount to respondent No I’s taking assistance from him This does not 
seem to us to be a proper view to take There svas allegation by the appellant 
of the respondent No I’s taking assistance from a Government servant within the 
meaning of section 123 (8) of the Act In proof of the allegation evidence was 
given of the facts mentioned above If from these facts which were found to 
be true the Tribunal drew the conclusion that there had been an assistance taken 
from a Government servant which would come within the purview of section 123 
(8) of the Act, it IS impossible to say that this is an error apparent on the face of 
the record 


The remaimng finding relates to the allegation of the petitioner that the res- 
pondent No 1 in his return of election expenses omitted to include several items 
and if they had been tak^n into account the election expenses would have exceeded 
the sanctioned limit The Tribunal has held that the respondent No I omitted 
to include, in his return of expenses, the petrol charges, the hiring charges in respect 
of some cars and vans hired by him and also the dinner expenses incurred in the 
hotels The High Court has observed that as regards the fint item the finding 
of the Tribunal is based on no evidence and tests on mete speculation We do not 
think that we can accept this view as correct The first respondent stated that he 
had used two cars which were his own and incurred petrol expenses to the extent 
^ ^>083 3 0 The Tribunal has found m paragraph 29 of its order on the 

basis of both documentary and oral evidence that the respondent No i had used 
Six other cars and had purchased petrol for them for the purpose of his election 
campaign The Tribunal held that the first respondent must have spent not less 
than the sura of Rs i 250 on this account which was not included m the list of 
expenses We are unable to say that this finding rests on no evidence 


As regards the omission to include hinng charges the High Court has observed 
that the Tribunal did not record any finding that such hiring was proved The 
ribunal has m fact found that as regards some cars they were hired, while others 
ad been taken on loan the money value for their use havmg been paid by the 
t respondent which is tantamount to saying that he had to pay the hiring charges, 
e matter has been dealt with m paragraph 29 (d) of the Tribunal s order and the 
entire widence has been gone through We are unable to say that the finding 
^ nbunal that the respondent No i had omitted to include in his return 
o c ection expenses the dinner and hotH charges is a finding unsupported by any 
w Reference ma) be made in this connection to paragraph 29 (/) of the 

order which deals with the matter in details On the whole our opinion 
t e so-called apparent errors pointed out by the High Court are neither 
errors 0 aw nor do they appear on the lace of the record, An appellate Court might 
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have on a review of this evidence come to a different conclusion but these are not 
matters which %\ouldjustif) tlie issue ofawnt ofcrriicren Inouropinion thejudg- 
ment of the High Court cannot be supported and this appeal must be allowed The 
vmt issued by the High Court tsiU therefore be ^acated ^Ve make no order as to 
costs of this appeal 

ipped allowed 

SUPRCME COURT OF INDIA 
fOngmal Jurisdiction } 

Present — Mehr Chand Mahajan Chief Justice, B K MuKir^.RjEA, Vivian 
Bose, N H Eiiagwati and T L Venkatarama Avyar, JJ 
Vircndra Singh and others Petitioners * 

V 

The State of Uttar Pradesh Respondent 

The Union of India . . Intervener 

Cmshtution oj India (1950) Artida 19 (J) ottA 31 {i)—Applieahliiy—Crants ty Rulers ef Slates before 
ateiding la the Dammun rf Ind a — If eon be tel aside by the Lnion or Stale Co emmeni by act of Stale after 
the earning inla farce af the Canstitutien «f India 1950 

Oa sUi January 1948, the Ruler of the then Independent Sure of Sanla granted a village to the 
petitiaDcn and oa 36th January, (948 the Ruler of Charkban granted, c rtaio villages alio to the 
peticionen Itanediately after India a'tainedlndependence the two Stales along with others acceded 
to the new Dominion On t3th March 1948 tbmv hvestates including Sanla and Charkhvn agreed 
to unite themselves into one State which was to be called the United States ofVmdhva Pradesh 
The integration did not work satisfactonlv <0 on s6th Dccnnber 1949 the same thirty five 
Rulers entered into another agreement abrogating their covenant and diuolving the newly created 
State as from isi January, 19^0 By the same tnsiiNmeot each Ruler ceded to the Government of 
the Indian Dominion aa from the same date full and exclusive authonr> jun.diction and powers 
for, and in relation to the Governance of the Slav The Dominion ot India took over the adaunis* 

trauon of the States which formed Vindbia Pradesb on isi January 1930 and decided to form them 
uio a Chief Commissioner’s Province and brought the new Province into being on agrd 
January, 19^0 The villages which were granted to the peciuonen which were enclaves were taken 
out of this Province and absorbed into the Utuied Provinres (now Lttar Pradesh) On sgth 
August, igj3 the Uttar Pradesh Goverament m consultation with the Govemment of India 
revoked the grants made by the Rulers to the peutiooers The petitioners then filed a peuuort 
under Article 32 of the Consomtion against the State of Uttar Pradesh 

Held, under the Constituuon 00 Slate Govemment has the right to do anything in the nature 
of an ‘ act of State Even assuming that in view of the fact that the revocation was made after con-- 

suItaQon with the GovemmCDt of India that the act of the Uttar Pradesh Governor as a delegate 
of the sovereign authority has been approved and ratified by that authority even the Government of 
India did not have that power The petrlroners bad an indefeasible right to possession of the villages 
granted to them which they could have enforced upto afiih January 1930 m the Dominion Courts 
against all persons except possibly the Rulers who granted the land and except possibly the State 
After that date the Constitution came into force Tbc Constitution by reason of authontv deriv ed 
from and conferred by the peoples of thi« land blotted out in one niagmficient sweep all vesliges of 
f arbitrary and despotic piower m the temiones of India and over its citizens and lands and prohi^ 
bitedjust such acts of arbitrary power as the State soi^bt to uphold in the instant case 

We are no longer concerned with pnncipahties and powers We have upon us the whole 
armour of the Constituuon andwalkfroni hencefordi in its cnhghtcned way? weanng the breast 
plat~ of Its protectmg provisions and flashing the flaming sword of its inspiration 

\Vheiher the State would have the n^t to set aside the grants in the ordmary Courts of the land 
o^pvhether It can depnve the petiuoneis of these prc^ierties by legislauve process are quc'Uons 


Penuon No syoftg^g 
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oa which no opinion need be e^pre»'d ThepresentactionoftheState revoking the grants cannot 

bede'end"d as Article 31 (i) and Arode 19 (0 are attracted 

Petition under Article 32 of tiie CoustitutiOQ of India, praying that die 
Order of the Governor of Uttar Pradesh, dated the 29th August, 1952, revoloBg 
the grants made by the Rulers of Charhhari and Sania in favour of the Pehtioners 
be declared void 

K S Knshnastiauit Ajiyangar and S P Sinha, ^nior Advocates {Bishan Stng^ 
and S S Skukla, Advocates, with them) for the Petitioners 
Gopaljt Mekrotra and C P Lai, Advocates for Respondent 
C K Daphtary, Sohcitor-General for Indta (G A' Josht, Poms A AfeAfa and 
P G Gcf-kale, Advocates, inth him) for Intervener 
The Order of the Court was pronounced by 

Bose, y — This IS a pennon under Article 32 of the Constitution It raises 
an important quesnon about the post Constitutional rights to property situate 
in Indian States that were not part of British India before the Consntutjon 
but which acceded to the Dormmon of India shortly before the Constitution and 
became an integral part of the Indian Repubhc after it 

The States in question here arc Charkhan and Sania In Bntish days they 
were independent States under the paratnountcy of the Bntish Crown They 
acknowledged the Bnnsh Crown as the suzerain power and owed a modified 
allegiance to it, but none to the Government of India . 

In 1947 India obtained Independence and became a Donmaion by reason 
of the Indian Independence Act of 1947 The siuerainty of the Bntish Crown 
over the Indian States lapsed at the same time because of section 7 of that Act* 
Immediately after, all but three of the Indian States acceded to the new Dominion 
by executing Instruments of Accession 'Among them were the two States with 
which we are concerned The new Donumon of India empowered to accept 
these accessions by a suitable amendment m the Government of India Act, 1935 * 
The sovereignty of the acceding State was expressly recognised and safeguarded. 
The operative words of the Instrument of Accession which each Ruler signed 
were — 

Vow Tbefcrore I Ruler of the exercise of 

my sovereignty in and over my said State do hereby execute this my Instrument of Accession ” 

and clause 8 provided that 

Vothing in this Iruu-jment aflects ihe contmuance of my sot ereignty in and over this State, 
or save as provided by or under this JanruiDenl, the exercise of any powers, authority and rights 
oow enjoyed by me as Ruler of this State or ibevaliditjr at present in force m this State** 

Broadly speaking, the effect of the accession was to retain to the Rulers their 
full autonomy and sovereignty except on three subjects ; Defence, External Affairs 
and Conunxmications These were transTcrred to the Central Government of the 
new Dominion. 

One other clause is important, clause 6, which provided that — 

Nothing m this InstAimcnt shall empower the Dominion Legulature to make any law for the 
tate aut arising the compulsory ac(]iusuioii of land for aav purjjose * 

About the same time, each acceding Ruler entered into a standstill agreement 
With the Dominion of India The following clause is relevant 

'* ^ 'o this agrement include* the exercise any paramountcy function* ” 
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The alienations now m question v>cre made in January, 1948 On 5th Jan« 
•uary, 1948, the Ruler of Sania granted the village Rigwara to the petitioners and on 
28th January, 1948, the Ruler of Charkhan granted the villages Patha, Kua and 
Aichana, also to the petitioners 

After this, on 13th March, 1948, thirty five States in Bundclkhand and Baghel- 
khand (including Charkhan and Sania) agreed to unite themselves into one State 
which was to be called the United State of Vindhya Pradesh In pursuance of this 
agreement each of the thirty five Rulers signed a covenant on i8th March, 1948, 
which brought the new State into being It is important to note that this ivai 
a purely domestic arrangement between themselves and not a treaty with the 
Dommion of India Each Ruler necessanly surrendered a fraction of his sovengnty 
to the whole but there was no further surrender of sovereign powers to the Dominion 
of India beyond those already surrendered in 1947 namely Defence External 
Affairs and Commiaications Despite the readjustment, the sum total of the 
sovereignties which has resided in each before the covenant now resided in the 
whole and its component parts none of it was lost to the Domimon of India 

Soon after this the Revenue Officers of the newly formed Vmdhya Pradesh 
Uruon tried to interfere with the grams made by certain Rulcis of the mtegraung 
States before the integrauon , among them were the grants in question here 
This occasioned complaints to the Vmdhya Pradesh Government and that Govem- 
ment decided on 7th December, 1948 to respect the impugned grants The Revenue 
Minister s order of that date runs — 

After eoiuidenng over the whole question it has been decided that such grants made by the 
Rulers before iignin; the covenant should be respected be ause consutuuonally the V P Govern* 
tnent should not refuse recogmuoa to such granu unless they are d reeled otherwue by the State 
Klims try 

Orders were accordingly issued to the Revenue Officers concerned to “ abstain 
from interfering in such grants ” This decision was communicated to the Rulers 
of Chakhan and Sania on 13th March, 1949 They were told that their grants 
would be respected 

The integration did not work sausfactonly. so, on 26th December, 1949, the 
same thirty five Rulers entered into another agreement abrogaung their covenant 
and dissolving the newly created States as from ijt January, 1950 By the same 
instrument each Ruler ceded to the Government of the Indian Dominion as froni 
the same date * full and exclusive authority, jurisdiction and powers for, and m 
relation to, the governance of ^at State ” Article II provided that — 

Aj from the aforesaid day the United State of Vindhya Pradesh shall lease to exist and all 
the property assets and I abilities of that Sui^ as well as its rights duues and obligations shall be 
those of the Government of India 

This Instrument was called the Vmdhya Pradesh Merger Agreement The 
Government of the Indian Doimnion was also a party and its Secretary in the Minis- 
try of States appended his signature to the document Each Ruler was guaranteed 
a pnvy purse and all the personal privileges, digtuties and titles enjoyed by him 
at the date of the Agreement Immediately after the clause guaranteeing the pnvy 
purse comes the foUowmg — 

drtjffc IV 

(2) The said amount is mtended 10 cover all the expenses of the Ruler and his family 

shall neither be mcreased nor reduced fur any reason whatsoever 
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The follo^ving clauses are also rdevant : 

ArtteU VI 

“ The Government of India guarantees the succession, according to law and custom, to the gadd 
of each Covenanting State, and to the personal rights, privileges, dignities and titles of the Ruler 

Artide VII 

(1) The Ruler of each Coienanting Stateshallbe entitled to the full oivnership, use and 
enjoyment of all private properties (as distinct from State properties) belonging to him on the date 
of bis making over the administration of that State to the Raj Framukh m pursuance of the 
Covenant 

(2) If any dispute arises as to whether any item of property is the private property ol the Ruler 
or State property, it shall be referred to a judicial officer to be nominated by the Government of 
India, and the decision of that officer shall be final and binding on all parties concerned 

AttuU vni 

o 

No enquiry shall be made by or under the authority of the Government of India, and no proceed- 
ing shall lie in any Court, against the Ruler of any Covenantmg State, whether in a personal capacity 
or otherwise m respect of anythwg done or omitted to be done by him or under his authority durmg 
the period of his adminutrauon of that State ” 

The Domuuon Government took over the adimmstration of the States which 
fonned Vindhya Pradesh on ist January, 1950 and decided to form them into a. 
Chief Commissioner’s Province It did this by a Notification of the Governor- 
General, dated 22nd January, 1950 and brought the new Province into being on 
23^^^ 1950 But the four villages we are concerned with (called enclaves) 

were taken out of this Province on 85th January, 1950 and absorbed into the United 
Provmces (now Uttar Pradesh) by an Order of the Governor-General entitled the- 
Provinces and States (Absorpuon of Enclaves) Order, 1950 This Order was 
made under sections ago, ago-A and ago-Bof the Government of India Act, 1935. 

The portions of that Order relevant for the present purpose are these • 

“ 3 (i) As from the appointed day, every enclave specified la the First Schedule shall cease 

to form part of the sutreodermg unit, and shall be included in, and form part of, the absorbing unit 


' 6 All property and assets withm an enclave which, immediately before the appointed day, 
vested m the Government of the surrendering unit shall, as from that day, vest in the Goiernmeat 
of the absorbing unit 

7 All rights, liabilities and obligations whether arising out of contract or otherwise, of the 
Government of a surxendenng unit in relauon to an enclave si-all, as from the appomted day, be 
•Sh-'-Tgihjr iViiJiilues inrfobligations, respectivcfy, ol'tfic Gbvefcimeat ortfie afisorbing unit 

8 All laws in force in an enclave immediately before the appointed day shall, as from that day 
cease to be in force in that enclave, and all laws in force m the absorbing unit shall, as from that day 
extend to, and be in force in that enclave ” 

Constitution came into force on 26th Janaury, 1950 Later that year the 
Uttar Pradesh Government decided to reopen the question of rovocation which 
c Vindhya Pradesh Government had settled on 7th December, 1948, and on 
29th August, 1952, more than two and a half years after the Constitution and four 
grants, the Uttar Pradesh Government, in consultation 
me Govemmeik of India, revoked the grants with which we are concerned. 

c ovemor ofTJtt^ Pradesh issued the following order on 29th August, 1952 . 
befcre^lbt'' of Jagira andMuafis made l.y the Rulers of CharkJian and Sanla 
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Ttfercncc to vour endorsement No sCS^/NN 110-1950 dated soih September tg^o, on the 
abavejubject I am directed to say that in eonsultauonsuththe fSovemmentoflndia, the Gotcmor 
hu decided to moke the grants made by (he rulen ofCharLhan and Sanla on or after ist Januaxy> 

to the members of their families relations and others 

Copies of this order were forwarded to the Rulers of Charkhari and Sanla on 
29th January, 1953 

This occasioned the present petition under Article 32 of the Constitution 
against the State of Uttar Pradesh The Union Government was allowed to inter- 
vene The State of Uttar Pradesh made the folloiving affidavit m reply 

‘ (3I That immediately before or afirr the signing of (he agreement some Rulers of the Indian 
States constitutin’ the Vindhya Pradesh Union whose terntones were subsequently absorbed in the 
Uttar Pradesh, had granted jag rs and muaiis of land to their near relations mala fide and thereby in 
direcdy increased their pnir-y purse 

(4) That It appears that Vindhya Pradesh Cosemment opened the case of mala fide grants 
made bv the mien of integrating states and at their instance the Cos eroment of India issued instruc 
turns to the Uttar Pradesh Govemmem to do the same 

(9) The efTect of these grants is to increase the privy purse of the ruler 

whose responsibility it was to support the grantees 

The operative order of revocauon was made b> the Governor of Uttar Pradesh, 
and under the Consutuuon u is clear that no State Government has the nght to do 
anything m the nature of an act of Sute, but in view of the fact that the revocation 
was made in consultation ivith the Govemmem of India, we were asked to treat 
the Uttar Pradesh Governor as a delegate of the sovereign authority whose act 
has been approved and ratified by that authority, along the lines of Buron v Derman^ 
The Sterttayy State tn Council of India v Kamaefiee Bofie Sakaba* and Johnstone v 
Pedlar*, and to decide on that basts whether the Uruon Government had the ngbt 
and power to revoke these grants as an act of State 

Jurists hold divergent views on this matter At one extreme is the view of the 
Pnvy Council m a senes of cases Their effect was summansed in Vojemgjt Jor> 
varsingji v Secretary of State for India in Council* and again in Secretary of State v Sardsr 
Rustam Khan* m the following words 

A summary of the matter u this When a temtory is acquired by a sovereign State for the 
first Um* that is an act of State It matters not bow (be acquisition has been brought about It 
may be by conquest it may be by cession following on treaty it may be by occupation of temtory 
hitherto unoccupied by a recognised ruler In all cases the result is the same Any inhabitant of 
the temtory can make good in the cmmicipal Courts establched by the new sovereign only such 
'nveri-’iyi.bai. hruu{J» 'dfir'” - -msgusrd. Sjvrh uirtrei hn:^lJn. 
ofpredecessors avail him nothmg Naymore even if in a treaty of cession it is stipulated that certain 
inhabitants should enjoy certain nghts, that does not give a tide to those inhabitants to enforce these 
stiJuUtions in the municipal Courts The right to enlbrce remains only with the high contracting 

also m the Secretary of State in Cotmal of India v Kamackee Boye Sahaba* and in John- 
stone v Pedlar* as follows 

“ Of the propriety or justice of that act, neither die Court below nor the Judicial Comimttec have 
the means of forming or the nght of eap r essi ng, if they had formed, any opinion It may have been 
just or UQjust, poliuc or impolitic beneficial or mjunous taken as a whole to those whose interests 
-are affected These are considerations into which their Lorddiips cannot enter It is sufficient 

I (1848) LR 3 Exch Rep 167 360 ILR 48 Bom 613 (PC). 

“ (1859) 7 M IJV. 476 at 540 5 (1941) L R 68 IJV 109 at 125 • I L R 

3 LJU (1921) 2 AC 362 at 279 (1941) Kar (PC) 94 (PC) 
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to say that, even tf a wrong has b*en done »t u a wrong for which no Municipal Court of justice can 
afford a remedy 

According to the Pn\y Council m Seaetafj of State for India in Council v Bat 
Rajbai^ and also in Vajesin^ji JoTai.arsingjt v Secretary of State for India in Council*, 
the burden of protnng that the net\ stnereign has recognised the old rights lies on 
the party asserting it The learned Solicitor General relies on these cases 

At the other extreme is the view of Chief Justice John Marshall of the Umted 
States Supreme Court He said in the Umted States v Percheman* m the year 1833 : 

‘ It may not be un vorth> of remark that it is very uiiusiml, even in cases of conquest, for the 
conqueror to do more than to di place the sovereig n and assume dom nion over the country The 
modem usag'* of nations wh ch has become law would be violated that sense of jusbee and of rights 
which IS acknowledged and felt by the whole civilised world would be outraged if private property 
should be generally confiscated and private rights annulled The people change Iheir allegiance, 
the r relation to their ancient sovereign is dissolved but tlieir relations to each other, and their ngbt 
of property remam undisturbed If this be the modem mle even in cases of conquest, wbo can 
doubt Its applicauon to the ca'c of an amicable cession of territory ^ A cession of territory 

is never understood to be a cesion of the property belonging to its inhabitants The king cedes 
that only vhich belonged to him Lands be had previously granted were not his to cede Neither 
party could so understand the cession Neither parry could cons der itself as attempting a wrong 
to individuals condemned by the practice of the whole ciMlised world TTic cession of a territory 
by Its name from one sovereign to another conveying the compound idea of suirenderuig at the 
same ume the lands and the people wbo inhabit them would be necessarily understood to pass the 
sovereignty only and cot to inteifere with private propertj 

Thisviewwasfollowed by Cardozo, J m x^yj in Shapleighv Mier* He said— 

‘ Sovereignty was thus transferred but pnvate ownership remained the same 
To find the title to the land today we must know where title stood while the land was yetis Mexico 
^Ve gather from Hyde’s International Law, Volume I, second edition, page 
433, that the same principle was laid down by the Permanent Court of Inter* 
national Justice ThelearnedauthorquotesiheCourt as saying in its Sixth Advisory 

Opinion of loth September, 1923 on certain questions relating to settlers of German 
origin in the territory ceded by Germany to Poland — 

" Private rights a^-quircd under exisung law do not cease on a change of sovereignty No one 
denies that the German Civil Law both substantive and adjective, has continued without mterrup- 
tion to operate ui he territory in question It can hardly be maintained that, although the law 
survives, private rights acquired under it have penshed Such a contention is based on no prin- 
ciple and would be contrary to an almost universal opinion and practice It suffices for the 

purposes of the present opinion to say that even those wbo contest the existence in mternauonal law 
of a genera] principleof Stale succession do not go so far as to maintain that pnvate rights including 
thoseacquired from the State as the owner of ihe property are invalid as against a successor m 


The learned counsel for the petitioner relies on this class of case and derives 
this much support for it from the Pnvy Council in Mayor of Lyons v East India Com- 
pany* where l^rd Brougham said — 

Ituagreed onallhands that (when) aforcign settlement (is) obtained m an inhabited country 
y conquest or by cession the law of the country continues until the Crown or the Legislature 

change it 


It is right however to point out that Hyde places limitations of the doctnne 
at page 43a and that the learned authore of Ojrpus Juns International Law, 
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Volume 33, page 415, place the limitation that m the absence of express under- 
standing a conquerer assumes no obligations of the conquered State This distmc- 
tion xvas also drawn by Lord Alvcrslonc, CJ in West Rand Central Cold Mining 
Company v where, commenting on the Ainencan cases, he said that there is 

a difference between the private rights of individuals m private property and con- 
tractual rights vvhich are sought to be enforced against the new sovereign He 
said — 

“ It must not be forgotten that theobli’auon* of conquering Stales uilh regard to pnvate property 
of pnvate indn iduals particu!arl> land as to which the uile had already been perf cied before the 
conquest or annexation are altogether diflcrentfrom the obligations which anse in respect of personal 
rights by contract As is sa d m more cases than one cession of temiory does not mean the confisca 
Uonof ibeproperts of individuals in that temiory If a part cular piece of properly has been conveyed 
to a pnvate owner or has been pledgixi or a I cn has been created upon n cons derations anse which 
are different from those which have lo be considered when the qucsiion is whether the contractual 
obligauoa of the conquered State towards individuab is to be undertaken by the conquering State ” 

Lord Alverstone also pointed out that in the Amencan cases, on which the inter- 
national jurists have based their views the treaties of cession as uell as the subse- 
quent legislation of the United Slates protected the rights of owners of pnvate property 
as they existed at the time of cession and so the only question for decision m each 
of those cases was whether any private nghu of property actuallv existed at the 
relevant date Now that is also the English law for the Privy Council and the 
House of Lords have also held that the new sovereign can choose to waive his rights 
and recognise titles and rights as they existed at the date of cession This recognition 
can be given either by legislation or by proclamation and it can even be inferred 
from the mode of dealing with the property after the cession Forester v Secretary 
of State for India in Council* (legislation) , Sccrelaty of Slate v Bat Rajbat* (agreement, 
legislation and mode of dealing) , Mayor of Lyons v East Ind a Company* (waiver) 
and at page 285 (relinquishment) , abo Vajesing}i fora arsinghji v Secretary of State 
for India* and Secretary of State v Sardar Rustam hkan* 

In dealing with the views of international jurists Lord Habbury insisted that 
they were only enunciations of what in their opinion the law ought to be and had 
no binding force He said in the House of Lords in Cook v Songg* 

“ It IS no answer to say that by the ordinary principles uf mtemational law private property a 
respected by the sovereign which accepts the cession and assumes the duties and legal obh?aucns of 
the former sovereign with respect to such pnvate property vithin the ceded territory AH that can 
be properly meant by such a proposition is that according to the well understood riles uf international 
lawachangeofsovereigatybycessionougblnottoaffectpnvateproperty butno municipal tribunal 
has authority to enforce such an obliganon And if there is either an express or a well understood 
bargain b tween the ceding potentate and the Govemment to which the cession is made that pnvate 
propertv shall be respected, that is on), abaigam which can be enforced by sovereign against sovereign 
m the ordinary course of diplomatic pressure 

His view was endoned by the Pnvy Council in Secretary of State v Sardar Rustam 
Khan* and agam in the House of Lords m Johnstone v Pedlar" Lord Alverstone 
CJ analysed in detail how far intemabonal law can be accepted and applied 
m municipal Courts xjf justice in i\ est Rand Central Cold Mining Company v Rex* 
and set out reasons for the above conclusion 
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The learned counsel for the peutioneis also reUes on another limitation which 
the English Courts ha\e placed on an act of State He says that even if the nght 
to confccate be conceded it must be taken to have been waived if either the 
Crown or its officers purport to act under colour of a legal tide and not arbitranly 
He contended that arbitrariness nas of the essence m an act of State He rehed 
on Secretary of Slate tn Council of India v Kamachee Boye Sahaba^, Forester v Secretary 
State for India in Council znAJoknstonev Pedlar* He pointed out that the affidavit 
of the respondent shows that Government decided to confirm all grants except 
those ivhich were mala fide Therefore this was no arbitrary act of annexation 
but an attempt to exercise what was thought to be a legal right 

^Ve do not intend to discuss any of this because m our opinion none of these 
decisions has any bearmg on the problem which confronts us namely the impact 
of the Constitution on the peoples and temtones which joined the Indian Umon 
and brought the Constitution into being The flow of events up to the date of 
final accession ist January 19^0 are only of historical interest in the present 
matter The Rulers of Charkhan and Sarila retained at the moment of final 
cession i hatever measure of sovereignty they had when paramountcy lapsed, 
less the pornon given to the Indian Dominion by their Instruments of Accession 
m 1947 ihe> lost none of it during the interlude when they toyed with the expen 
meat of integration There was then redistnbution of some of its aspects but the 
whole of whatever they possessed before the integration returned to each when the 
United State of Vmdh> a Pradesh was brought to an end and ceased to exist There- 
after each acceded to the Dominion of India in his o\sm nght 

Noiv It IS undoubted that the accessions and the acceptance of them by the 
Dominion of India were acts of State into whose competency no municipal Court 
could enquire nor can any Court m India after the Consutution, accept jurisdic- 
tion to setde any dispute arising out of them because of Arucle 363 and the proviso 
to Aruclc 131 all they can do is to register the fact of accession see secuon 6 
of the Government of India Act 1935 relating to the Accession of States But 
what then ’ ^Vhether the Pnvy Council view is correct or that put forward by 
Chief Just ce Marshall in its broadest outlines is more proper all authorities arc 
agreed that it is within the competence of the neiv sovereign to accord recognition 
to existing rights in the conquered or ceded temtones and by legislation or other 
'Wise to apply its own laivs to them and these laws can and indeed when the 
occasion arises must be examined and interpreted by the municipal Courts of the 
absorbing Slate 


Ivow in the present case what happened after the final accession ’ There 
wm already m existence m 1949 section 290-A of the Government of India Act 
1935^ which provided as follows 

, of certain Accedmi, States as i ChieT Cominus oner s Pro\-ince 
Vliere full and exclus ve aotbonty junsdeton and powers for and m relation to the 
- *'■ ^ die ume being exercisable by 

B Government the Govemor-Generalmay by O derd reel 
^_thc Stale or the group of Stales shall be aebnm stered it 
vere a Chief Commiwioner s Province 



n all respects as if the-State or 
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(a) Upon the issue of aa Order under clause (a) of sub »«uon (i) of itn section alliheprcvi- 
sions of tins Act applicable to the Chief Cominisaoner s Province of Delhi shall apply to the State 
or the group of States m respect of which the Order is made * 

The final Instrument of Accession complies with sub-section (i) above The 
necessary Order vvas made and the Chief Commissioner’s Province of Vindhya 
Pradesh, which at that date included the property m dispute, came into being 
on 23rd January, 1950 Now it is beyond dispute that there neither can, nor could, 
be confiscation of property as an act of State in the Chief Commissioner’s Prownce 
of Delhi It IS difficult to see how there could be m an area which vras being admi- 
nistered by the Dominion Government in all respects as a Chuf CommissioruT' s Pro- 
citKc even if the penon in possession was not, at the time, a national of the country 
an assumption which is by no means indisputable , indeed that is the effect of the 
decision of the Pnvy Council in Mo}ot of L}ons v East India Company^ There 
would appear to have been a clear election by the sovereign authority expressed 
jn Its own legislation to waive its rights of confiscation even if they were there (a 
point we do not decide) , and the same consequences followed when the properties 
jn dispute were incorporated into the State «f Uttar Pradesh, two days later, on 
25thjanuaiy, 1950 The Pnvy Council go even further in 0/ v East 

India Company’' at page 285 and say that the waiver or relinquishment can be 
established from the treaty itself 

It eanntit bn deav«d that the Cfovn may tdmtjuish its prerogative isdeed whenever 
(he inhabitanu of conquered provinces are held to obtain the ngbu of subjects b> ircAtv (and even 
Sir F Norton has no doubt of this being possible) those who hold the doemne ihe most vigorously 
oust iiy that the treaty is avolunury abandonm nt ofa njS« of the Crown It evidences the will of 
the lovereign to exempt the conquered territory from this branch of hii prerogaiwe But il e same will 
of the sovereign may be collected from other ciretunstanccs and the like abandonment of the preroga- 
uve be thus evidenced 

But however that may be, the fact remains that the utles of these peutioners 
to the disputed lands had not been repudiated up to the 26th of January 1950 
It IS immaterial whether or not the nght of the Dominion Government to do so 
remained in abeyance till exercised despite the agreement embodied m the Instru- 
ments of Accession and the legislation and notificauon quoted above because, m 
fact. It was not exercised 

Now what w'as the effect of the non exercise of those rights ’ Even on the 
English view, the person m de facto possession is not Without rights in the land, 
nor IS he altogether without remed> It is just a question of the means of redress 
In Johnstone v Pedlar*, Lord Atlunson, speakmg in the House of Lords, said — 

Itis ontbe autbontim quite clear ihsi tbe injury indicted upon an individual by (be act ofState 
of a sovereign aulhont) does not by reason of the nature of tbe act by which ihe injury is mfl cted 
cease to be a wrong tVhat these autbonties ilo establish is that a remedy for the wrong cannot be 
sought for m the Courts of the sovereign authority which mil cts the mjury and that the aggnev ed 
party must depend for redress upon the diplomatic acti<» of the State of which he isa subject 
So also ir Forester v Secretary of Slate /or /nrfta*, the Begum, whose estate Govern- 
ment sought to confiscate as an act of State, was only in de facto possession see 
page 16 The Privy Council held that the Government had purported to act 
under colour of a legal title, so its attempt at resumption was not an act of State 
and consequendy could be renewed m the Courts Their Lordships thereupon 
proceeded to mvesugate the Begum’s utle not under the British Government 

I (1836) I M 175 at 274, 275 
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but as denved from the sovereign power which preceded it (page i8) So ako 
in Mayor of Lyons v East India Company^, the title of a foreign alien to land as up- 
held, not under the English law (because if that had applied there would have 
been an escheat), but under the law in TnHia derived from non British sources, that 
IS to say, under the laivs of the land before cession It was held that those laws 
continued until changed and for that reason a title which would have been bad 
Under the English law was upheld At page 374 their Lordships say — 

It foUoirtS from what has been observed, not only that Calcutta was a distnct acquired m a 
country peopled and havmg a Government of its own but that, for a long course of time no such law 
as that which incapacitates aLens could be introdimd any more than it could now be introduced 
into such part of the A_iaUc or Portugese temtory , . . 

and at page 271 they had already said — 

In the former case it is allowed that the law of the country continues until the Crown, or the 
Legislaiure change n 

Lord Atkinson’s view m Johnstone v Pedlar^ at page 281 appears to pomt to the 
same conclusion He said — • 

And even where the person aggrieved vfcs an independent Rajab against whom the East India 
Company made war and having made him prisoner, seized hts propertv, it was apparently considered 
by S r John RonuUy MR m £* Ryah ^ Coerg \ East India Cempany* that the company, notwith 
Standing that this act was an act of Swie could have been sued m respec of any property seized by 
them which belonged W the rajah in his private capacity as his personal property and not m his charac- 
ter of rajah 

We think it 13 clear on a review of these authorities that whichever vietv be 
taken, that of the Pnvy Council and the House of Lords, or that of Chief Justice 
Marshall, these petitioners who were in de facto possession of the disputed lands, 
had rights in them which they could have enforced up to 26th January, 1950, in 
the Doimmon Courts against all persons except possibly the Rulers who granted 
the land and except possibly the Stale We do not by any means intend to suggest 
that the> could not have enforced them against the Rulers and the ^Dormnion of 
India as well but for reasons which we shall presently disclose it is not necessary 
to enter into that particular controversy It is enough for the purposes of this 
case to hold that the peutioners had, at any rate, the nghts defined above 

Now what was the extent of the petitioner’s n^ts? These properties were 
not State properues m the sense of public buildup and so forth They were indis- 
putably properties over which the Rulers bad absolute rights of disposition at the 
date of the grants The grants arc absolute in character and would under any 
civilised s>-stcm of law pass an absolute and mdcfeasible title to tlie grantee Let 
y} .nsiwrAslfts* ^ /ithnuj^b wr do not so dfrjdfj. that tbf,v were defea- 

sible at the mere will of a sovereign who held absolute and despotic swa> over his 
subjects in all domestic concerns The fact remains that up till that tune they 
were neither resumed by the former rulers nor oinfiscated by the Dominion oE 
India as an act of State Therefore, up to the 25th of January, 1950, the right 
and title of the petitioners to continue in possession was good, at any rate, against 
all but the Rulers and the Dominion of India 

Now, what effect did the Constitution have on that’ In our opimon, Uie 
Constitution, by reason of the authority denved from, and conferred by, the peoples 
of this land blotted out m one magnifiaent sweep all vestiges of arbitrary and 
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despotic power m the temtones oflndia and o\cr its citizens and lands and prohi- 
bited just such acts of arbitrary powrer as the State now seeks to uphold Let it 
be conceded (without admitting or deading the pioint) that the Dominion of India 
once had the powers for which the Union Government now contends The self- 
same authorities which appear to oincede that power also admit that it can be 
waived or relinquished ^\hat then was the attitude of the Dominion towards 
those States which it sought to draw into the Republic of India which was ^et to 
be free, sovereign, democrauc, as its Constitution later proclaimed it to be^ IVe 
quote from the mouth piece of that Government as disclosed m the White Paper 
on Indian States published by official authority Sardar Vallabhbhii Patel s 
statement (he was then in chaige of the States Department) of 5th Jul), 1947, 
IS reproduced at page 157 He said at pi^e 158 — 

“ This country with its insmuutifU is the proua heritage of the people who inhabit it It u an 
accident that some live in the Slates and some in Dntub India but all alike partake of lU culti-re an 
character We are all knit together by bonds of blood and feeling no less than ofielf interest ^one 
can segregate us into segments no impassable barriers can be set up betu e n us 1 suggest that it 
n therefore better for us to make laws s Wing logeiher as friends than to make treaties as aliens I 
invite ray fr end the Rulers orhcatei and the r people to (heCouneili of Constitutent Assembly in this 
ipuntoffri'ndlineji and co*o’’eraiion in a oint endeavour inspired by comBion alleeiarcetoour 
mother land for the common good of us al 

This invitation was accepted on 19th May, 1949 Page 109 of the White Paper 
says— 

*' Al the Sutei came closer to the Centre it became clear that the idea of separate Ccniutulion* 
being fram-d for different consutuent umu of the Indian Union was a legacy from the Rulers pohty 
which could have no place la a democrauc set up The matter was therefore further discussed by 
the VI matry of States with the Preoum of Unions and States on t9thMay 1949 and it was decided, 
with th ir concurrence that the Coostiiuuoo of the States should also be framed by the Const tutent 
Asseiably of India and should form part of the Constitution of India 

It IS impossible to think of those who sat down together in the Constituent Assembly, 
and of those who sent representatives there as conqueror and conquered, as those 
who ceded and as those who absorbed as sovereigns or their plempoicniianes, 
contracting alliances and entenng into treaties as high contracting parties to an 
act of State They were not there as sovereign and subject, as citizen and alien 
but as the sovereign peoples of India, free democratic equals, forging the pattern 
of a new bfe for the common weal Every vestige ofsovercignty was abandoned by 
the Dotmmon of India and by the Sutes and surrendered to the peoples of the land 
who through their representatives in the Cosnstituent Assembly hammered out for 
themselves a new Constitution in which all were citizens in a new order, having 
but one tie, and owmg but one allegiance devouon, loyalt) , fidelity , to the Sovereign 
Democratic Repubbe that is India At one stroke all other territorial allegiances 
were wiped out and the past was obliterated except where expressly preserved , 
at one moment of time the new order was bom with its new allegiance springing 
from the same source for all, grounded on the same basis the sovereign will of the 
peoples of India with no class, no caste, no race, no creed, no distinction, no reserva- 
tion 

The Preamble to the ConstituUon reates in its magnificient prelude — 

" We, the People o'" India having solemnly resolved to constitute Indi-i into a Sovereign 
Democratic Repub ic and to secure to all lU citizens 
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Equabty, 

Fraternity 

In our Constituent A^emblj this 26th day of November, 1949 do hereby Adopt, Enact and 
Gi e to Oursebe^ This Constitution’ 

Article I ^ I ) '^ets out that India shall be a Union of States and clauses (2) and 
(3) define the territories ot which India shall be composed They include the 
territories in which the disputed lands are situate Article 5 defines Indian 
atizens The) include in their wide embrace the Rulers of Charkhan and Sania 
who made th“ grants the petitioners who received them and those who now seek 
as ’n act of State to make the confiscation It is impossible for a sovereign to exer. 
cue an ac' of State against its otvn subjects However, disputable the proposition 
ma\ be that an act of State can be exercised against a citizen who was once an 
alien the right being only m abeyance till exercised, there has never been any doubt 
tl at It can never be exercised against one who has always been a citizen from 
the beginning in territory which has Irom lU inception belonged to the State seek- 
ing to exercise the right This is so even on the Engbsh authonties which claim 
far higher rights for the State than other laws seem to allow Lord Atkinson said 
in Johnstone \ Pedlar^ at page 281 — 

The last '^ords of Lord HalsburN sjudgment clearly suggest (bat the Govemisentof thu countrv 
cannot assert as a defence against one of their oven subjects that an act done to the latter a injury 
was an act 0'' State since such a subject clearly could not relv on bis own sovereign bringing diplo 
xnatic preuure against hunself to n^ht the subject s wrong In conformity with this pnnciple it 
was held in Walkft v Ba rd* that where the plainufTs are Bniish subjects in an action for trespaa 
comm tted within Bnush territory in tune of peace it is no ansi»er that the trespass was an act of 
Stale and that thereby (he jurisdiction of the municipal Courts was ousted ” 

And SO Lord Phillimore said at page 295 — 

Because between Her Majesty smd one of her subjects there can be no such thing as an act 
of Slate 

Lord Brougham went further in Afajor ofL^ons v East India Company^ and extended 
the principle to aliens who later became citizens He said at pages 284 and 285^ — 
But this posiuon seems wholly untenable, for all the authonUes lay it down that upon a con 
quest the inhabitants anle nati as well as P<nS not , of the conquered counixy become denizens of the 
conqueror s country , and to mamtam that the conquered people become aliens to their new sovereignty 
upon his acces-ion to the dominion over them, seems extremely absurd The Court below, 

It must be observed distinctly admit that conquest operates what they term a virtual naturauzauon ’ 
But however that may be, there is no question of conquest or cession here 
The wew Republic was born on s6th January^ tPSPv and all derived vhew rights cf 
atxzenship from the same source and front the same moment of time so also 
at the same instant and for the same reason, all temtory within its boundaries 
became the territory of India There is, as it were, from the point of view of the 
new State, Unity of Possession, Unit of Interest, Unity of Title and Umty of Time 
This was also quite clearly the will of the Union Government as expressed 
in Its \Vhite Paper, so even if the case was sUU one of cession there is clear evidence 
of relinquishment and vsaiver At page 115 it is said — 

“With the maugurauon of the new Conitstution the merged States have lost aU vcsUces ef 
eiuilence as separate enlilies ° 
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and at page 130— 

‘‘The new Cowtitution of India gives expression to the changed concqitjcjn of Indian unity 
brought about by the ‘ untonisaboo * of States ' 

and at page 131— 

“ Unlike the scheme of 1935 the new Constitutioa is not an alhaoce between democracies and 
dynasties but a real union of the Indian people built on the concepi of the sosereignty of the pieople 
All the Qtizeas of India, whether residing in States or Provinces will enjoy the same 
fundamental rights and the same legal remedies to enforce them In the matter of iheir consututional 
relationship with the Centre and id their internal set up, the Stales will be on a par with the Pro* 
Tinces The new Consutuiian therefore finally eradicates all artificial barriers wbicb separated 
the Stales from Provinces and achieves for the first time the objective of a strong, united and demo 
cratic India budt on the true foundations of a co^ipcrauvecnteiprue on the part of the peoples of 
the Provinces and the States alike 

But we do not found on the wi]] of the Government We are no longer con- 
cerned with pnnapalitics and powers We have upon us the whole armour of 
the Constitution and walk from henceforth in its enlightened ways, wearing 
the breastplate of its protecting provisions and flashing the flaming sword of its 
inspiration 

It was not denied that if the present action of the State cannot be defended 
as an act of State it cannot be saved under any provision of law \STiethef the 
State would have the nght to set aside these grants in the ordinary Courts of the 
land, or whether it can deprive the petitioners of these properties b\ legislative 
process, IS a matter on which we express no opinion It u enough to say that 
Its present action cannot be defended Article 31 (1) of the Constitution is attrac- 
ted as also Article 19 (/) The peuiioners are accordingly entitled to a wnt under 
Article 32 (2) A wTSt will accordingly issue restraining the State of Uttar Pradesh 
from giving effect to the orders complained of and directing it to restore possession 
to the petitioners if possession has been taken 

The petitioners will be paid their costs by tbe State of Uttar Pradesh The 
intervener will bear its own 

Petihon allowed 

SUPREME COURT OF INDIA 
[Civd Appellate Jurisdiction ] 

PRESEffT — S R Das, Ghli-am Hasan and B Jagannaohadas JJ 
Vashist Narain Shaima Appellant* 

Dev Chandra and others Respondents. 

RepnssnlalUin of ihe Ptofile Act {XIJII ef 1951) itetea loO (t) (c) — EUetion tiken tan te held to bt 
teholly pod—ConSideratiOTu and enuj as to tUctum rrsolt hattng been matenoJlj effected 

Before an election can be declared 10 be wholljr void under jecUon roo (li (r), the Tribunal 
must find that the result of the election has been materially affected These words indicate that 
the result should not be judged by the mere increase or decrease m the total cumber of votes secured 
by the returned candidate but by proof of the lact chat the wasted votes would have been distnbuted 
m such a manpcr between the contesting Candida as would have brought about the defeat of the 
returned candidate The language of sectsem 100 (1) (e) cS the Representauon of the People Act, 
1931, clearly places a burden upon the objector to substantiate the objecuon that the result of the 
eJecBon has been matenaJJy affected by tbe improper acceptance ef nominaijon. 

If the objector fails to discharge that imus the election must be allowed to stand 


•OA No 151 of i9o3 


20th May, 19^4 



718 


THE SUPREMS COURT JOURNAL 


[VOL. XVII 

Appeal by Special Leave granted b> the Supreme Court of India by its Order 
dated the 29th Ma>, 1953, from the Judgment and Order dated the 4th May, 
*953 Election Tribunal, Allahabad in Election Petition No 270 of 1952 

C A Dapktary, Solicitor General for India (G C Maihur and C P Lai, Advo 
cates, with him) for Appellant 

Laumt Lai, Advocate for Respondents Nos i to 4 
The Judgment of the Court was delivered by 

Gkulam Hasan J — This appeal preferred under Article 136 of the Consti- 
tution against the order dated May 4 1951, of the Election Tribunal Allahabad, 
setting aside the election of Sn Vashist Narain Sharma, to the U P Legislative 
Assembly, raises two questions for consideration The first question is whether 
the nommauon of one of the rival candidates, Dudh Nath was improperly accepted 
bv the Returning Officer and the second, whether the result of the election was 
thereby materially affected 

Eight candidates filed nominations to the U P State Legislative Assemblyfrom 
Ghazipur (South Eastl Constituency No 345, three withdreiv their candidature 
and the contest was confined to the remaining five The votes secured by these 
candidates tvere as follows — 


I 

Vashut Naram Sharma 

12868 

2 

Vireshwar Nath Rai 

10996 

3 

Mahadeo 

3950 

4 

Dudhnath 

1983 

5 

Gulab Chand 

1768 


They were arrayed in the elccuon peuiion as respondents i to 5 respectively The 
first respondent having secured the highest number of votes was declared duly 
elected Three electors filed a petition under section 81 of the Representation 
of the People Act (Act XLIII of 1951) praying that the election of the returned 
candidate be declared %oid and that respondent 2 be declared to have been duly 
elected , in the alternative, that the elecuon be declared ivhoUy \oid The elec 
tion was sought to be set aside on the grounds, inter aha, tliat the nommation of 
respondent 4 was improperly accepted by the Election Officer and that the result 
of the election ivas thereby materially affected The Tribunal found that respon 
dent 4, whose name >vas entered on the electoral roll of Gahraar Constituency 
Ghazipur (South East) ‘ personated ’ (meaning passed himelf off as) Dudh Nath 
Kahar and used the entries of his electoral roll of Baruin Constituency Ghazipur 
(South ^^est), that the Returning Officer had improperly accepted his nomina- 
tion, and that the result of the election was thereby matenally affected Allega- 
tions of major and minor corrupt practices and non compliance with certain statu 
tory rules were made but the Tribunal found in favour of the returned candidate 
on those po nts 

Dudh Nath respondent 4 is Rajput by caste His permanent or ancestral 
^mc IS Gahm^but since 1943 he had been employed as a teacher in the Hindu 
Higher Secondatv School at z^amania — a town 10 or 12 miles away — and he had 
been actual]^ rcsidmg at village Barmn which is quite close to Zamama The 
penon for whom Dd^ Nath ‘ personated ’ u Dudh Nath Kahar whose permanent 
ouse is at Jamuan,\ut his father fives at Baruin Dudh Nath Kahar used to 
Visit arum off and on\b;it he was employed at Calcutta The nomination poper 
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filed by Dudh Nath gave his parentage and age which more properly applied to 
Dudh Nath Kahar He gave his father’s name as Shiv Deni alias Ram Knt 
Ram Knt is the name of Dudh Nath Kahar’s father The electoral roll (Exhibit 
K) of Gahmar gives Dudh Nath’s father’s name as Shio Deni with no alias and his 
age as 39 while the electoral roll of Pargana Zamania \fouza Baruin (Exhibit 
C) gives Dudh Nath’s father’s name as Ramknt and his age as 31 In the elec- 
toral roll of Jamuan Dudh Nath’s age is entered as 34 but in the supplementary 
list It is mentioned as 30 When the nomination paper was filed on November 
24, 1951, at 2-20 p M It was challenged by Vire^hwar Nath Rai on the ground 
that Dudh Nath s father’s name was Shivadcm and not Ramknt but no proof was 
given m support of the objection and it was overruled on November 27 This 
order ^^as passed at i pm One of the candidates, who later vvithdrew, filed 
an apphcation at 3 23 pm before the Returmng Officer ofTenng to substantiate 
the objecuon which the objector had not pressed Tins apphcation was rejected 
on the ground that the nomination had already been declared as valid In point 
of fact no evidence was adduced Thi« acceptance of the nominauon on the part 
of the Returning Officer is challenged as bang improper under section 36 (6) 
of the Representation of the People Act and as the result of the clecuon according 
to the objector has been matenall) affected bv the improper acceptance of this 
nomination, the Tribunal is bound to declare the election to be whoIl> void under 
section too i) (c) of the Act Mr Daphury on behalf of the appellant has argued 
before us with rcfererce to the provisions ol sections 33 and 36 that this is not a 
ease of improper acceptance of the nomination pap-r because pnmafaae the nomi- 
nation paper was valid and an objection having been raised but not pressed or sub- 
stantiated, the Returning Officer had no option but to accept it There was, 
as he says nothmg improper in the action of the Reniming Officer On the con- 
trary, It may, according to him, be more appropnatciv desenbed as a case of an 
acceptance of an improper nomination paper by the Returning Officer, inasmuch 
as the nominauon paper contained an inherent defect v hich was not discernible ex 
Jacie and could be disclosed only upon an enquiry and upon the taking of evidence 
as to the identity which was not then forthcoming Such a case, it is argued, 
IS not covered bv section 100 (j) (r) but by section 100 (2} (r) in which 
case the election of the returned candidate is alone to be declared void, vvhereas 
in the former case the election is whollv void W'e do not propose to express 
any opimon upon this aspect of the matter, as m our view the appeal can be dis- 
posed of on the second quesuon 

Section 33 of the Representation of the People Act, ipji, deals with the presen- 
tation of nomination paper and lavs down the requirements for a valid nommauon 
On the date fixed for scrutmy of the nominations the Returning Officer is required 
to examine the nomination paper and decide all objections which may be made 
to any nomination, and after a summary inquiry if any, as he thinks necessary he 
is entitled to refuse nomination on certam grounds mentioned m sub section (2) 
of section 36 Sub secnon (6) lays down that the Returmng Officer shall endorse 
on each nommation paper his decision acceptmg or rejecting the same and, if 
the nomination paper is rejected, shall record m writing a brief statement of his 
reasons for such rejection This sub section shows that where the nomination 
paper is accepted, no reasons arc required to be given Section 100 gives the 
grounds for declaring an election to be void The material portion is as follows 
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(i) Ifthclnbunal is of op mon — 

(i) 

c) that the result of the 1 cuoa has been materiallv affected by the improper accep 
tan c or rej ction of any rominalion 
tie Tribunal shall decafe the elecitim to be wholly void 

It IS under this sub section that the election was scgjght to be set aside 
Before an election can be declared to be wholly void under section lOO (i) 
(c), the Tribunal must find that “ the result of the elecuon has been materially 
affected ’ These words have been the subject of much controversy before the 
Electi ;n Tribunals and it is agreed that the opinions expressed have not always 
beei uniform or consistent These words seem to us to indicate that the result 
should not be judged by the mere increase or decrease in the total number of votes 
secured b\ the returned candidate but by proof of the fact that the wasted votes 
would have been distributed m such a manner between the contesting candidates 
as would have brought about the defeat of the returned candidate The next 
quest^cm \Viat arises is whether the hurden ol proving dits lies upon the petitionei 
who objects to the validity of the election It appears to us that the volume of 
opinion preponderates in favour of the view that the burden lies upon the objector 
It would be useful to refer to the corresponding provision m the English Ballot 
Act 1872 section ig of which is as follows — 

‘ No election ihall he declared iQvabd by reason of a noo^omplianfe mih the rules contained 
in the f rst schedule to this Act or any mutake to the use of the fomu m the second schedule to this 
Act fit appears to the Tnbuaal having cognizance of iheetuesuon that the election was conducted 
in accordance with the principles laid down in the body of this Aci, and that such ron ccaipliancc 
or mistake did not affect the result of ibe electton ' 


This section indicates that an election is not to be declared invalid if it appears 
to the Tribunal that non compliance with statutory rules or any mistake in the 
use of such forms did not affect the result of the election This throws the onus 
on the person who seeks to uphold the election The language of section too (r) 
(e) however, clearly places a burden upon the olyector to substanuate the objec- 
tion that the result of the election has been materially affected On the contrary 
under the English Act the burden is placed upon the respondent to show the 
negauve, 11^ , that the result of the decision has not been affected This vicw 
was expressed in Rat Bahadur Surfndra J^arayan Sinha v Amulyadhone Roy and Otfurs'^, 
by a tnbunal presided over by Mr (later Mr Justice) Roxburgh The con- 
tention advanced in that case was that the petitioner having established an irre- 
gularity It was the duty of the respondent to show that the result of the election 
had not been materially affected thereby The Tnbunal referred to the provisions 
of section 13 of the Ballot Act and drew a distinction between that section and the 


provisions of paragraph 7 (i) (c) of Corrupt Practices Order which was more or 
less on the same lines as section 100 (i) (e) They held that the onus is differently 
placed by the two provisions While under the English Act the Tribunal hearing 
an election petition is enjoined not to interfere with an election if it appears to it 
^at non compliance with the rules or mistake m the use of forms did not affect 
Ihe result of the election, the provision of Paragraph 7 (i) (c) placed the burden 
on the petitioner The Tnbunal recognised the difficulty of offering positive 
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proof m such arcumstances but expressed the vie^v that they had to interpret 
and follow the rule as it stood 

In C M Karale v Mr B A Dain etc * the Tribunal held that the onus of 
provang that the result had been raatemlly affected rests heavil> on the petitioner 
of proving b) afRrmatne e\idence that all or a lai^ number of votes would have 
come to the returned candidate if the person whose nomination had been impro- 
perly accepted had not been in the field 

In Babu Basu Sinha v Babu Rajondhan Sinha etc *, it svas emphasized that it 
IS not enough for the petitioner to show that the result of the election might ha\e 
been affected but he must show that it was actually affected thereby 

The case of Jagdish Singh \ Shn Rudra Deolal etc * ssas one under section 
loo (i; (c) of the Representation of the People Act It was held that the question 
should alwa\s be decided on the basis of the mateml on the record and not on 
mere probabihties The Tribunal distinguished between an improper rejection 
and an tmpTOper acceptance of nomination observing that whiJe in the former 
case there is a presumption that the election had been materially affected in the 
latter case the petitioner must pro\e by aflirmamc evidence though it is difficult, 
that the result had been matenalh* affected 

The learned counsel for the respondents concedes that die burden of proving 
that the improper acceptance of a nominauon has materially affected the result 
of the election lies upon the petitioner but he argues that the question can arise 
m one of three ways 

(t) where the candidate whose nominauon was improperly accepted had 
secured less votes than the difference between the returned candidate vnd the 
candidate securing the next highest number of votes, 

(2) where the person referred to above secured more votes and 

(3) where the person whose nominauon has been improperly accepted is 
the returned candidate himself 

It is agreed that in the first case the result of the election is not materially affected 
because if all the wasted votes are added to the votes of the candidate secunng 
the highest votes, it will make no difference to the result and the returned candidate 
•vnll retain the seat In the other two cases it is contended that the result is matenaUy 
affected So far as the third case is concerned it may be readily conceded that 
such would be the conclusion But we are not prepared to hold that the mere 
fact that the wasted votes are greater than the maigm of votes between the returned 
candidate and fhe candidate secunng the next lughest number ol votes must lead 
to the necessary inference that the result of the elecUon has been matenaUy affected 
That IS a matter which has to be proved and the onus of proving it lies upon the 
petitioner It will not do merely to say that aU or a majonty of the wasted votes 
might have gone to the next highest candidate The casting of votes at an election 
depends upon a vanety of factors and it is not possible for any one to predicate 
how many or which proportion of the votes will go to one or the other of the candi 
dates WTiiIe it must be recognised that the petitioner m such a case is confronted 
Ynth a difficult situation, it is not possible to reheve him of the duty imposed upon 

I Doabta s EUcItort Casts Vol 1 (p 178) 3 Gaatle tf JnJ a (Exfrao dinary / October, 

a lad at EUctwn Pi tSuins (Vol II!) by *3 I9a3 
Sbn J^at Narain page 80 
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him b) section loo (i) (e) and hold mthout evidence that the duty has been 
discharged Should the petitioner fiul to adduce satisfactorj evidence to enable 
the Court to find ui his favour on this point, the inevitable result would be that 
the Tnbunal would not interfere in his favour and would allow the election to 
stand 

In two cases [Lakhan La/ Muhra \ Tnbmi Kumar, etc ^ and Alandal 
Sumitra Deii \ Sn St/rajnarai/t Sin^A, etc *] the Election Tribunal, Bhagalpur, had 
to consider the question of improper acceptance of the nomination paper They 
agreed that the question whether the result of election had been materially affected 
must be proved b) affirmative evidence They laid down the following test — ^ 
If ttie numbe’" of vuies secured by ihe candidate, whose nomtnauon paper has been unpropetly 
accepted, is lower than the difference between the number of votes secured by the successfiil candi* 
date and the candidate who has secured the next highest number of votes it is easy to fnd that the 
result has not been materially affected If however the number of votes secured by such a candi- 
date IS higher than the difference just menuoned it is impos ible to foresee t hat the result would 
ave been if that candidate had not been m the field It will neither be possible to sav that the 
TOult would actuaUy have been the same or different nor that it would have been in all pro- 
bability the same or d fferent 

In boffi the cases the margin of votes between the successful candidates and the 
niwt highest candidate was less than the number of votes secured by the candidate 
w ose nomination was improperly accepted They held that the result was ma- 
terially affected \\ e are unable to accept the soundness of this view It seems 
to us that where the margin of votes is greater than the votes secured by the candi- 
date whose nomination paper had been improperly accepted, the result is 
not onl} materially not affected but not affected at all , but where it is not possible 
to anticipate the result as m the above menuoned cases, we think that the peti- 
tioner must discharge the burden of proving that fact and on hisTailure to do so, 
the elecuon must be allowed to sund 

The Tribunal m the present case riglitly took the viev/ that they were not 
the oral evidence about the probable fate of votes wasted on Dudh 
Nath Smgh, but they went on to observe 

h that DuHh Nath respondent bo 4 received more votes than the martrm cf Votes 

y w 1C responaent Nu j ^3, returned v e are constnuoed to hold that there was reasonable 
Km in'th 'fi 2 being elected 10 place of respondent No 1, bad Dudh Naih not 

We are of opinion that the language of section too (l) (c) is too clear 
or any speculation about possibibties TTie secUon clearly lays down that 
^I^oper acceptance is not to be regarded as fatal to the election unless the 
Inbunal is of opinion tliat the result has been materially affected The number 
as ed V otes w as 1 1 1 , It is impossible to accept the t^se dixtt of Witnesses coming 
— • other to say that all or some of the votes would have gone to 

oncY^r the other on some supposed or imaginarj ground The question is one of 
tact and”f?as to be proved by posiuve evidence If the petiUoner is unable to 
adduce eviden^ m a case such as the present, the only inescapable conclusion to 
Vhich the TnbWl can come is that the burden is not discharged and that the 
ectjon must stay^ Sudi result may operate harshly upon the petitioner seeking 
to set aside tlie A action on the ground of improper acceptance of a nomination 
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paper, but neither the Tribunal nor thia Court u concerri'-d wath th“ ii’Con%‘emence 
resulting from the operation of the lai% How thu state of things can be remedied 
IS a matter cntireh for the Legislature to consider The Engli_h \ct to i hich sve 
ha\e referred presents no such conundrum and lays dosvn a perfecdv 'cn.ib!e cn 
tenon upon svhich the Tnbunal can proceed to declare its opinion It directs 
the Tnbunal not to set aside the clecuon if it is of opinion that the irre^nilanty 
has not matenall\ affected the result 

Mr Naunit Lai argued that the findmg that the result of the election has 
been matenallv afTected is a finding of fact \ hicb dus Court should not inierf-re 
v.nth m special appeal hut there u no foundation for the so-called finding of fact. 
If the Tnbunal could not be sure that the respondent t s\ould get only 56 out 
of the wnsted \otes to gi\e him an ab olute majonn how could the Tnbunal con 
jecture that all the \-ast“d \otcs wou’d ga to the second best candidate 

The Tnbunal mi-directed iLclf in noi comprehending what thes had to find 
and proceeded mereh upon a mere po«ibilit\ Their finding upon the matter 
IS speculate and conjecturaL 

Mr Naumt Lai also aucinpi“d to argue that he could suppon the decuion 
of the Tnbunal on other grourik which had been found against him and referred 
to the analogv of the Code of Ci\d Procedure ' hich permits a respondent to taie 
that couT!- That prosnsion has no applicanon 10 an app-al granted b% special 
lease under Article 136 \\c hase no appeal befo-e us on behalf the respondents 

and sse are unable to allow that question to be reagiiated 

The result is that we «ei aside the order of the Tnbunal and hold that it la 
not prosed that the result of the elecoon has been matcruUs affected bs an unpro* 
per acceptance of the norimaiion assuming ih_i the case falL withm the pursaew 
of section 30 6 and that finding is coTcct 

s\ e ..ccordingh <et aside the order of the TnbuiLj and uphold the elecuon 
of the appellant The appellant will get his cose from the respondent meurred 
here and m the proceedings before the Tnbunal 

allQX^d 

SLPREME COLRT OF INDL-V. 

[Cisal Appellate Jurudiction.] 

Present — Meier Chand \Lahajw, Ch'fjjsLce B K Mc'kherjea Vist.^. 
Bose 's H Bh.sc iati aah T L \ ilnkatcr.cju JJ 

Durga Shankar Mehta AppiUn’-t* 

Thakur Ra^huraj Sngh and Others 

/t-Sa"— toft t \UII rf s ctiCKS So cA tV:) Sm*€ c:J — T/’^rfi/Ow 

ef Sa^tm O’^ vrAer Ar^ct 136 ej I.J Ccrj'u.Lt^ lO^O to tK,eiftTe f/ c/ Uat tnll 

iew-j-u e/ IV TribnJ 

n tt P'f ir* {XLIII ef ig^t) *xlanioo(i c)c-Jf(a) (c) — J cpV 
Sectioa 80 of the Repieseataton of fl:e Peop c Act, igji ^ hich u >»-Drded almcft m th* same 
iDanEcr as \mcle ^ S provide* that co elecuon JsaJ be caLed in qutstjon acepl by an riecuoa 
petition presented in accordance wth the provisoE* of this Parc and section lo^ sav* that every 
order of the Tribunal made und r this Act sb...l be and co’-clnstve. But it cannot be that 
the Sjp"cai Coin ha, nojin$.jcnon to in efe ro with the orders nf the election tribuiJ by way 
of special leave under Article 135 of the ConsJtniioii 


Gvil Appeal No 150 of ign 3 


19th May, 19^4. 
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Th-EIcaon Tnbjrialisa 'udjoal Trbuaalenipcmcrcd and obliged to deal judicially widi 
ansicg cut of or in coar'^ion wits c ection, iLe otemdmg power of tbe Suprerae Court 
to s aai '0“Cial leave in p-optr cases woold ‘Ttainly b* sttra led and this power «>u3d not be 
«c!u''ed b> an) parLaaientar l-gislaaon The aai ois a U clause wnth vhicb Article 3'’9 of tiie 
Con ucution b*gins d'-bars a.-is Court -it - land mdad-ng the Supreme Court to cstenatn a *ait 
Of pro erdir" calling m quesooa a \ e 1 ction to the Parliament or the Stale LegiJature. Itisthe 
E'ecnon Tribunal alone t^i c»a d ode such disputes and the proceeding has to b* initiated by 
«3 election pennon ard nsjciraats j niai be provided by Statute. But once tie Tribunal 
has mad* an) dei^r^uo uo j o » jad anon Cm K»e matter the powers of the Supreme Court to 
interfere bi «•2^ of «t'cui l»ai fn alwai-s be eietosed 

The pow fs g- c h ^ c*e i 6 of the Consututioa arc in the nature of special or residuary 
power are t\.c cisab e o_isioc me pumew cf Ordinary law meases where the needs of justice 

demand m -r-c e ce b t-e So rcr e Court of the land It vests m the Supreme Court a plenary 
jurui c_oi; -1 ijj- cr^ ertaimi'g and heanng appeals, by granting of special leave, against 

an jc ^ 0 or ord madebi a Cou,io-Tnbunal in any cause or maner and the powers 

3 or eaercis'd r spite of the specific provisions for appeal contained m the Conslitiiticii or other 
S'ctioa tOo the Rep -sentation of tb« People Act, 1951, cenaml) gives imahty to the deet- 
signs ^ e Election Tribunals m far as that Act is conemed and does not provide for any fijnbo’ 
»PP buiihat canrot iB anv cut down or affect the ovemding power* which the Supreme Court 
can ex rcis in the marter of granang speoal lease under Amcle 135 of the ConstnutaoB Thu 
OTHnoingpower waichhasbeeovesiedintheSuprenjtCourtvnder Amde 136 of the Consotatioii, 
* *Ir prerogative ngbj of entertaimag ao appeal exercised bj the Judicial Ctom- 

^ Cojucil m England The prerogam e of the Crown eaa be taJren away or eiir* 
by Ifgislatjon buiAmele j$6 of the Consocution is a consniuoonal proniion whiA no 
Parliamentary legislation can hmit or tahe awas 

The electoral roll it conclusive as to the <(ualificauon of the elector =cept where disqualificaooo 
** ^^***'' *Jieged or pro eo Where a person under age is shown as havwg been of proper age 
tn e elccw al rolls and no objeeaoa is talen to hu aMauianon, it cannot be and that lus acmiaa 
w« imp operlv accepted by the Returning Officer woihin the meaning of aecaoa 100 (1) (r) 
46 ep-e -atauon of the People Act, ig^i, »o as to render the whole demon void. In *udi a case 
* * should b* held to be vo d 03 the ground of the consooitional dmjualifimOoa of the 
ate and not on the ground that his nonunauoa was uDprop-erly accepted by the Retumtug 
. . * Sjcj a case co 3 i*i under sub^cooa (*) (e) of seemm too and not under sub-section (l) 
1*1 that section. Only the elecuon of the ^quuLfied candidate must be declared void. 

Appeal b> Special Lea\-e granted b> Order of this Court, dated the 15th Map, 
* 953 . from the Judgment and Order, dated the 5Dth Apnl, 1953, of the Election 
n unal, Jabalpur at Tyagpur, m Election Petitton No I of 1952. 

B Sen TP AaiA and / Shroff, Advocates, for Appellant. 

R M Hazarnazis, J B Dadaekanji and Rajtnder Xarcun, Advocates, for 
Respondent No i 


Judgment of the Court was dchtcred b> 

SUherjea J— This appeal, which has come before us on special leave, is 
^ted against the judgment and order of the Election Tnbunal, Jabalour at 
hei?oJ 30th April, ,053, whereby the Tnbunal declared the election 

the 2gth December, 1951, for die double member Lathnadon Legislative 
st‘rn^rl *0 tie wholly sold under section 100 (z) {<■) of the Repre- 

9 the People Act (hereinafter called ‘ The Act.’) 

To appreaate the contentions that hate been raised fa% the parties to this 
“ "a w? the znatenal facts The LaUinadon 

^lame Assembly Constituency in \Iadhy-a Pradesh is a double member con- 
timenca , one oV the seats m yshich « reeryyid for scheduled tnbes. The appel- 
lant and respondents Nos i, 3, 5 and 7 were duly nominated candidates for the 
general seat in tl^e said constituency, while respondents Nos a. 4 akd 6 were 
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nominated for the reserved seat No objection was taken before the Retummg 
Officer in respect of the nomination of either the appellant or respondent No 2 
Vasant Rao Out of these eight candidates, respondents Nos 5, 6 and 7 with- 
drew their candidature within the prescribed peritKl under section 37 of the Act 
and the actual contest at the election was between the remaining five candidates, 
namely, the appellant and respondents Nos i to 4 The votes secured by these 
five candidates at the polling were found to be as follows 


(1) The Appellant (General) 18,627 

(2) Respondent No i (General) 7,81 1 

(3) Respondent No 2 (Reserved) t4i442 

(4) Respondent No 3 (Reserved) 7»877 

{5) Respondent No 4 (General) 6,604 


Accordmgly the appellant and respondent No 2 were declared elected to the 
General and Reserved seat respectively, under section 66 of the Act, and the 
results were dul) published in the Madhya Pradesh Gazette on 8th of February, 
1952 On the 14th of May, 1952, the respondent No i Raghuraj Singh filed an 
dection petition against the appellant and the other respondents, under section 
8t of the Act praying that the said election 10 the Lakhnadon Legislative Assembly 
Constituencv be declared wholly void or m the alternative the election of Vasant 
Rao and/or that of the appellant Du^a Shankar Mehta be declared void There 
was a string of allegations made m the petiuon accusuig the appellant of various 
corrupt practices in the matter of securing votes but none of these are matenal 
for our present purpose, as the Tribunal, by a majority, held these allegations 
to be unfounded and not supported by proper evidence The substantial ground 
upon wKich the petitioner sought to assail the validity of the election was, that the 
respondent No s Vasant Rao who was declared duly elected to the Reserved seat 
in the said constituency was, at all material times, under 25 years of age and was 
consequently not qualified to be chosen to fill a seat in the Legislative Assembly 
of a State under Article 1 73 of the Constituuon This allegation was found to be 
true by the majority of the Tribunal and by its judgment dated the 30th of Apnl, 
1953, the Tribunal came to the conclusion that the act of the Returning Officer 
in acceptmg the nommation of Vasant Rao, who was disqualified to be elected 
a member of the State Legislature under the Constitution, amounted to an improper 
acceptance of nominauon within the meaning of section 100 (i) (e) of the Act 
and as the result of the election was materially affected thereby, the whole election 
must be pronounced to be void It is the propriety of this decision that has been 
challenged before us m this appeal 

Mr Hazamavis appearing for the respondent No i before us, took a preli- 
minary pomt challenging the competency of the appeal It is contended by the 
learned counsel, that Article 329 (6) of the Constitution ousts the jurisdiction of all 
ordinary Courts in election disputes and provides expressly that no election to 
either House of Parliament or to either House of the Legislature of a State shall 
be called in question, except by an election petition presented to such authonty 
-and in such manner as may be provided for by or under any law made by the 
appropriate Legislature It is ui^ed that there can be no challenge to the vahdity 
of an election except by way of an election petition, and the authonty to which, 
and the manner in which, such petition is to be presented, have been embodied 
m the RepresentaUon of the People Act which has been enacted by the Parliament 
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under Article 327 of the Constitution Section fk> of the Act, ^^luch is worded 
almost in the same manner as Amcle 329 (i), provndes that “ no election duD 
be called in question except b) an election petition presented m accordance witii 
the proxTsions of this Part and S'^aion 105 says that “ etery order of the Tn* 
bunal made under this Act sliall be final and conclusive ” It is contended by the 
learned coonsel that the jurisdiction that is created m the Election Tribunal is a 
speaal junsdicuon which can be invoked by an aggneved party only by mcsans 
of an election petition and the decision of the Tribunal is final and conclusiv e. 

These atgiunents thouqt apparentlv attractive, appear to us on closer era- 
rmnation to be untenable We agree with the learned counsel that the right of 
seekiig election and snurg in Parliament or m a State Legislature is a creature 
of the ConiUtJtion and when the Constitution provides a special remedy fo’’ enforc- 
ing tiat t no oth*r rpmedv b\ oidinarv action in a Court oflaw is available 
to a per 0 in regaro to elecuon disputes The junsdicQon vnth which the Elec- 
tion Tnounal is endowed ts urdoubtedK a ep-*cial jurisdiction , but once it is held 
that it IS a judi lal Tnbut al empowered ard obliged to deal judicially with dis- 
putes ansL 5 out of or in connection with election th* ovemdmg power of this 
Court to grant special lea e in proper cases would certainlv b- attra'^t^d and this 
power cannot be excluded bv Parliamentan l»gislatJon T 3 i» ro-ilsHnU clause 
with wluch Article 329 of the Constituoop begins ^.nd upon wluch the respondent’s 
counsel lavs so much stress debars us as it debars anv other Court in the land, to 
entertam a suit or a proceeding calling m question any election to the Farliameot 
or the State Legislature It u the Election Tnbunal alone that can deade such 
disputes and the proceeding has to be iniuatcd by an election petition and m 
such manner as mav be provided by a statute But once that Tribunal has made 
anv determination or adjudicauon on th* matter, tlie powers of this Coun to inter- 
fere by way of special leave can always be exercised It is now well settled by the 
majority decision of this Coun m the ca.e of Dkarai Barth Ltd v Employees of tV 
Bharct Boftk Ltd^ dial die expression “Tribunal” as used in Article 136 does 
not mean the same thing as Court but includes, within its ambit, all adjucLcat- 
iflg bodies provided thev are consuruted by the State and are im ested with judicial 
as distinguished from pu ely administrative or cxecuUve funcOons The only 
Courts or Tribunals, whic i arc expressly exempted from the purview of Article 136, 
are those which are estabhshed by or imder any law relating to the Armed Fo-res 
as laid down in clause ('’ of the Article It is well known that an appeal is a crea- 
ture of 'tatute ard there can be no inherent right of appeal from any judgment or 
determination unless an appeal is expressly provided for by the law itself The 
powen given by Article 1 30 of ihe ConstJtudon however arc in the nature of special 
or residuary powers which are exercisable outside the purview of ordinary lavs, m 
cases where th- needs of justice demand interference by the Supreme Court of 
the land The Article itself u worded in the widest terms possible. It vests m 
the Supreme^ Court a plenary jurisdiction in the matter of entertainmg and hear- 
mg appeals, _by granting pf special leave, against any kind of judgment or order 
made by a Court or Tribunal m any cause or matter and the powers could be exo"- 
ciscd in spite of the 'pecific provisions for appeal contamed m the Consutution or 
other laws The Constitution for the best of reasons did not choose to fetter or 
circumscribe the powers exercisable under Article m any wav Section 103 
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of the Representation of the People Act certainly gives finality to the decision of 
the Election Tnbunal so far as that Act is concerned and does not provide for any 
further appeal but that cannot in any svav cut down or affect the overriding powers 
which this Court can exercise in the matter of granting special leave under Article 
136 of the Constitution 

This ovemding poiver, which has been vested in the Supreme Court under 
Article 136 of the Constitution, is in a sense wider than the prerogative right of 
entertaining an appeal exercised by the Judicial Committee of the Privy Coun- 
cil in England The prerogative of the Crown can be taken away or curtailed 
by express legislation and even when there arc no clear words m a particular statute 
expressly taking awav the Crowns prerogauve of entertaining an appeal but the 
scheme and purpose of the Act show unmistakably that there was never any inten- 
tion of creating a Tnbunal with the ordinary incident of an appeal to the Crown 
annexed to u the Privy Council would not admit an appeal from the decision of 
such Tnbunal This is illustrated by the decision of the Priv-v Council in Theberge v 
Laudry', upon which Mr Hazamavis places considerable reliance In that case 
the petitioner havang been delared duly elected a member to represent the electoral 
district of Montmanier in the Legislative Assembly of the Province of Quebec, 
his election was aftenvards on petition declared null and void by judgment of 
the Supenor Court under the Quebec Controverted ELcoons \c{ 1873 and he 
himself was declared guilty ot corrupt practices He -pplied for special leave to 
appeal to His Majesty in Council The apphcation was refused and Lord Caims 
m delivering the judgment of the Board held, that although the prerogauve of the 
Crown could not be taken away or liimted except by express words and the rele- 
vant section of the Quebec Controverted Elections Act of 1875 providing that " such 
judgment shall not be susceptible of appeal ’ did not mention cither the Crown 
Of its prerogative , yet the fair construction of the above Act as also of the previous 
Act of 1872 was that it was the intention of the Legislature to create a Tnbunal 
for the purpose of try mg election pcuuons in a manner which would make its dea- 
Sion final for all purposes and should not annex to it the incident of its judgment 
being reviewd by the Crown under its prerogative 

This decision in our opinion docs not assist Mr Hazamavis In the first place 
Article 136 is a constitutional provision which no Parliamentary legislation can 
limit or take awav In the second place the provision being one which over- 
rides ordmary laws, no presumption can arise from words and expressions declaring 
an adjudication of a particular Tnbunal to be final and conclusive, that there was 
an intention to exclude the exercise of the special powers As has been said already, 
the nonobsiante clause in Article 329 prohibits challenge to an clecUon either to 
Parhament or any State Legislature except m the manner laid down m clause (2) 
of the Arucle But there is no prohibition of the exerase of its powers by Ae 
Supreme Court m proper cases under Article 136 of the ConsUtuUon against the 
decision or determination of an Election Tnbunal which Jike all other judicial 
Tribunals comes within the puiview of the Article It is certainly desirable that 
the decisions on matters of disputed election should as soon as possible, become 
final and conclusive so that the constitution of the Legislature may be distinctly 
and speedily known But the powers under Article 136 are exercisable only under 
exceptional circumstances The Article does nov create any general right of appeal 
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from decisions of all Tnbunak As regards die deosion of this Court m Ponnuswmi v; 
Reiumrs Officer, J^amakkal Coiuimtmy and others\ to which reference has been 
made by the learned counsel, we would only desire to point out that all that this 
case decided %vas that the High Court had no jurisdiction, under Article 256 of 
Constitution, to inrcrfere by a tvnt of Cirtman, with the order of a Returning 
Officer who was alleged to have wrongly r^ected the nominauon paper of a parti- 
cular candidate It was held that the word ‘ dection ” in Arude 329 {b) of the 
Constituuon had been used m the wide sense to connote the enure process, culrruna- 
ting m a candidate’s being dedar^ elected and that the scheme of Part XV of 
the Constituuon was that all matters which had the effect of vitiatmg election should 
be brought up onlv after the election was over and by way of an elecuon petition 
The particular point which arises for consideration here, was not decided m that 
case ano was expressly left open In our opinion therefore the preliminary point 
raised bv Mr Hazamavis cannot succeed 

Coming now to the appellants case, Mr Sen who appeared m support of 
the appeal, has pressed onl\ one point for our consideration He plainly stated 
that he could not challenge the propriety of the finding, arrived at by the majonty 
of the Tribunal that respondent Vasant Rao was bejenv 25 >cars of age at all 
material tunes This he concedes is a finding of fact and being based on evidence, 
IS not open to challenge before us m an appeal by special leave His contention 
m substance is that there has been no improper acceptance of nomination in the 
present case as has been held by the Tribunal and consequently the provuion of 
section 100 (i) (r) of the Act would not be attracted to it and the entire election 
could not have been declared void It is true, says the learned counsel, that oa 
th** finding of the Tribunal there has been a violation of or non-compliance with 
the provbion of section 173 of the Constitution and as respondent No 2 suffers 
from a constitutional duatnlity by reason of his under age and is not qualified to 
be chosen to fill a scat in the Legislative Assembly of a State, his election can un- 
doubtedly be declared void under section loo (2) (c) of the Act, but there was no 
justification for pronouncing the whole election, including that of the appellant, 
to be void The whole controversy thus centres round the point as to whether, 
upon tfie facts admitted and proved, the present case comes withm the purview 
of sub-section (i) (c) of section loO of the Act or of sub section {2) (e) to the same 
secUon The relevant portions of section loQ of the Act so far as Trc materia] for 
our present purpose may be set out as follows — 

“ loo Grounds for dectarwvj etecUon to he >oid — 

(t) If the Tnbunsil is of opuiios) — 

(i) 

(c) that the result of the elect on has been ihatenaUy affected by the itupropet acceptance 
•or rejecuon of any uoininauon the Tribunal shall declare the election to be wholly void 


(s) Subject to the pro«sions of soh srctim (3) if ll e Tnbunal is of opinion— 

(«) 

(i) 

(c) that the result of the elect oo has been tnatenally sRccled by the improper reception or 
refusal of a vote or by the rerepnon of any vote v^uefa 11 vokJ or by any Don-eompliaoce *v;ih the 
provisions of the Constitution or of thtsActorof any rules or orders made under ihu Act or of any 
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o\iiet Actor Tuleielatof tolht el«ison, OX by »ny Ki»uVe in the use of any pr«cnbed form, 
the Tribunal shall declare the election of the returned candidate to be icid 

The first point for our consideration is whether the nomination of Vasant 
Rao was improperly accepted by the Returning Officer and that has materially 
affected the result of the elecuon It is not suggested on behalf of the respon- 
dent that the nomination paper filed by Vasant Rao was m anv manner defec- 
tive It IS admitted that the names and electoral numbers of the candidate and 
his prosposer and seconder as entered ther^were the same as those entered m the 
electoral rolls It is also not disputed that the nomination paper was received 
within proper time as is laid down m section 33, sub section (4) of the Act Sec 
tion 36 of the Act provides for scrutiny of nominations and under sub section (2) 
the Returning Officer has got to examine the nomination papers and decide all 
objections that may be made to any nomination and he may either on such objec- 
tion or on his own motion, after such summary enquirv, if any, as he thinks neces- 
sary, refuse any nommation on any of the grounds which are specified m the different 
clauses of the sub section The ground mentioned in clause (0) of the sub section 
IS, that the candidate is not qualified to be chosen to fill the seat under the Consti 
^lution or the Act The contention of the respondent No 1 1$ that the nomination 
of Vasant Rao should have been rejected on this ground and as the Returnmg 
Officer did not do that, hts act amounted to an improper acceptance of nommation 
within the meaning of section too (1) (r) of the Act We do not think that this 
contention is sound If the want of qualification of a candidate dees not appear 
on the face of the nomination paper or of the electoral roll, but is a matter which 
could be esublished only by evidence, an enquiry at the stage of scrutiny of the 
nommation papers is required under the Act only if there is any objection to the 
nomination The Returning Officer is then bound to make such enquiry as he 
thinks proper on the result of which he can either accept or rqect the noimnalion 
But when the candidate appears to be properly qualified on the face of the electoral 
roll and the nommation paper and no objection is raised to the nomination the 
Returning Officer has no other altcmaiive but to accept the nomination This 
would be apparent from section 36, sub-section (7) of ibe Act which runs as follows f 
(7) For the puiposa of this jeetion — 

(a) the producuon of any certified copy of an entry made in the electoral roll of any constituency 
shall be conclusive evidence of Che right of any elector named m that entry to stand for election or to 
subscribe a nammation paper as the case may be unless it u proved that the candidate u disquali 
fied under the ConsUtuUoii or this Act or that the proposer oc seconder as the case may be, is dis- 
qualified under sub section (2) of section $3 

In other words, the elctoral roll is conclusive as to the qualification of the elec- 
tor except where a disqualification is expressly alleged or proved The electoral 
roll in the case of Vasant Rao did describe him as having been of proper- age and 
on the face of it therefore he was fully qualified to be chosen a member of the State- 
Legislative Assembly As no objection was taken to his nommation before the 
Returning Officer at the time of scrutiny, the latter was bound to take the entry 
m ^he electoral roll as conclusive and if in these circumstances he did not reject 
the nomination of Vasant Rao, it cannot be said that this was an improper accep- 
tance of nomination on his part which section too (i) {e^ of the Act contemplates 
It would have been an improper acceptance if the want of qualification was apparent 
cm tVip elect oral roll itself or on the face of the-nommation paper and the Returning 
Officer overlooked that defect or if any ol^ection was raised and enqmry made as 
R — 94 a 
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to the absence of qualification in the candidate and the Returning Officer came to 
a svTong conclusion on the materials placed before him. When neither of these 
things happened, the acceptance of the nomination by the Returning Officer 
must be deemed to be a proper acceptance It is certainly not final and the Election 
Tribunal may, on evidence placed before it, come to a finding that the candidate 
was not qualified at all But the election should be held to be void on the ground 
of the constitutional disqualification of the candidate and not on the ground that 
his nomination was improperlv accepted by the Returning Officer In our opinion 
Mr Sen is right thit a case of this description comes under sub-section (2) (c) of 
section 100 and not under sub section (i) (c) of the section as it really amounts to 
holding an election without complying wth the provistons of the Constitution, 
and that is one of the ground* specified in clause (c) of sub-section (2) The expres- 
sion non compliance tvith the provisions of the Constitution ” is in our opinion 
sufficienilt w ide to cot er such cases where the question is not one of improper accep- 
tance or rejection of the nomination by the Returning Officer, but there is a funda- 
mental disability in the candidate to stand for election at all The English law after 
the passing of »hc Ballot Act of 1872 is substantially the same as has been explained 
in the case of Stout v Jollifft* The register which corresponds to our electoral roll 
is regarded as conclusive except in cases where persons arc prohibited from voting 
by any statute or by the common law of Parliament 

It is argued on behalf of th« respondent that the expression “ non compliance ” 
as used in sub section (2} c would suggest the idea of not acting according to any 
rule or ccmmai ci and that the expression is not quite appropriate in describing 
a mere lack ^jualifiLation This, we think, tvould be a narrow way of looking 
at the lIui g \\ hen a penon is incapable of being chosen as a member of a State 
Assembl nuclei the provisions of the Constitution itself but has nevertheless been 
returned as such at an election, it can be said without impropriety that there has 
been non-compliance with the provisions of the Constitution materially affecting 
the result of the election There is no material difference between “ non-compli- 
ance ” and “ non observance ” or “ breach ” and this item m clause (e) of sub- 
section (2) may be taken as a residuary provision contemplating cases where there 
has bi.en inlraction of the prov isions of the Constitution or of the Act but which have 
not been specifically enumerated in the other portions of the clause WTien a 
person is not qualified to be elected a member, there can be no doubt that the 
Election Tribunal has got to declare his election to be void Under section g8 
of the Act this is one of the orders which the Election Tribunal is competent to make. 
If It IS said that section too of the Act enuTOctaVts exhausUvely tlve gsownds on 
which an election could be held void either as a whole or with regard to the returned 
candidate, we think that it would be a correct view to take that in the case of a 
candidate who is constitutionally incapable of being returned as a member there is 
non-corophance with the provisions of the Constitution m the holding of the election 
and as such sub section (2) (c) of section 100 of the Act applies The result therefore 
IS that in our opinion the contention of the appellant succeeds We allow the appeal 
m part and modify the order of the Election Tribunal to this extent that the election 
of respondent No 2 Vasant Rao only is declared to be void , the election of the 
appellant however vmH stand \Ve make no order as to costs of this appeal. 

— Appeal allowed in part. 
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THE LAW OF PREVENTTVE DETENTION 

V G RasiachaKDRan, , b l. 

(Author of LtLi; of Contempt of Couri) 

Historical Background of Preventive Detention Law 
The law of preventive detention has been now codified in a way m Article aa of 
the Constitution We can trace the history of the Law of Preventive Detention 
in India to as earl> a date as 1 795 The East India Companv Act, 1 793 pro% ided 
that “ It shall and may be lawful for the Covemer of Fort WiUiani aforesaid for the 
tune being to issue his warrant under his hand and seal, directed to such peace officers 
and other persons as he shall think fit for securing and detaining m custod) any 
person or persons suspected of cairjmg on mediately or immediately any illicit 
correspondence dangerous to the peace or safety of any British settlement 
or possession m India with any of the Princes, Rajas or Zammdars or any other 
person or penons having aulhonty in India or with the Commanders, Gov’crnors 
or Presidents of any factories established in East India, by an European Power or 
any cotrespondcnce contrary to the rules and orders of the said company or of the 
Governors-Gcncral in Council of Fort William aforesaid 

There is however no record of any case in which this Act was called into force 
Later on we come across The Bengal State Prisoners’ Regulation of 1818 (Regu* 
lation III of 1818) whose Preamble postulated that m the interests of public tran- 
quillity and security of the State it may be necessary to place under personal restraints 
individuals against whom there may not be sufficient ground to institute any judicial 
proceeding or that cour c may not be advisable but in such cases of detained persons 
the grounds of such determination should from time to time come under Revns on 
and the affected persons have the nght tobnngto the notice of the Governor General 
in Council all matters connected with the supposed grounds or with the manner 
of execution of the restraint order , that durmg detention the detenu will be 
confined according to his status with proper allowances for his wants and those 
of his family , that his properties sliall duriag detention he attached anrf £ept under 
the management of the Revenue authonties, etc ^ 

This Regulation applied to Bengal vAich included then Bihar and Orissa, the 
Uttar Pradesh and the Punjab except a few Scheduled Districts Madras and 
Bombay had similar Regulations in Madras RegulauonXI of 1819 and Bombay 
Regulation XXV of 1827 
J-a? 
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The next statute was the Stale Prisoners Act, 1850 (Act XXXIV of 1859 for 
Bengal) and of 1858 (Act III of 1858 for Madras and Bombay) which merely enabled 
the prisoners to be laivfully confined m Fortress gaol or other place within the 
limits of the Supreme Courts of Judicature in the respective areas 

Tlie First World ^Var brought out the need for a legislation such as The Defence 
of India (Criminal Laiv Amendment) Act of 1915 “ to provide for special measures 
to secure the public safety and the defence of British India and for more speedy 
trial of certain offences ” 

It was provided in section a (1) (/) of the Act that the Governor General m 
Council was authorised to mate rules ‘ to empower any civil or military authority 
where m the opinion of such authority there are reasonable grounds for suspecting 
that any person has acted, is acting or about to act m a manner prejudicial to the 
public safety, to direct that such person shall not enter, reside or remain m any 
area specified m writing by such authority or that such person shall reside and remain 
in any area so specified, or that he shall conduct himself m such manner or abstain 
from such acts or take such order with any property m his possession or under the 
control as such authority may direct ” 

There was another Act the Indian Criminal Law Amendment Act XIV of 
1908 which provided for more speedy trial of certain offences and for the prohibition 
of associations dangerous to the public peace TTie Defence of India Criminal Law 
Amendment Act, 1915, set out in section 3 that “ the Local Government may by 
order in writing direct that any person accused of anything which is an offence 
punisiiable svith death, transportation or imprisonment for a term which may 
extend to seven years, or of criminal conspiracy to commit or of abetting or of 
attempting to commit or abet any such offence shall be tried by commissions 
appointed under the Act ” Then again The Anarchical and Revolutionary Crimes 
Act, 1919 (Act XI of 1919) provided the special law and procedure to supplement 
the ordinary law for dealing with subversive movements After this came the De- 
fcnceoflndiaAct, i939(ActXXXVof I939)duringthe Second World War to meet 
war emergencies to ensure public safetv and defence of British India and for trial 
of certain offences Section 2 (1) of the Act deals with the maintenance of public 
safety, public order, for securing defence of British India and efficient prosecution 
of the war and for maintaining supplies and services essential to the life of the 
community Section 2 (2) clause (x) enacts that the rules may provide for or may 
empower any authority to make orders providing for “ the apprehension and 
diufjjtyuj. any p«r«ni reasottA/iy suspeuMii tfi 'oBing di 'noSt/itui fg'ri 
or of having acted, acting or being about to act, m a manner prejudicial to the 
public safety or interest or to the ddence of British India, the prohibition of such 
person from entering or residing or remaining in any area and the compelling of 
such person to reside and remam in any area or to do or abstain from doing any- 
thing ” 

Rule 26 of the Defence of India Rules was duly framed for the above purpose. 
But it was declared ultra vire/ w Keskao Ttdpttde v Emperor^ in so far as it I'cnt 
bc>oiid the rule making power for the detention of persons reasonably suspected 
of certain things was all that the Act contemplated But the Rule over reached 
the Act in empowering Government to detain a person even if it was satisfied that 


I (1943) FL.J as (1943) 3 ML-J 90 (Fa) 
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»t ^^’as necessary to do so with a view to prewnt him from acting m a manner pre- 
judicial to any of the matters specified the ein Thus while the Act imposed a 
condition of* reasonableness ’ the Rule advocated more ‘satisfaction’ of the Govern- 
ment 

After this decision* of the Federal Court, an Ordinance (No XIV of 1943) was 
prcmii'gated b\ the Gotcrnor General to get over the decision by substituting a 
new clause for clause (x) of section 2 (2) and even validating all the pndr orders 
under rule 26 Once again the Federal Court had occasion in Emperor v Shbnalh 
Banerjee^ to pronounce that ‘ satisfaction’ of the Government that detention was 
necessary for preventing a person from acting in a prejudicial manner did not mean 
that orders of detention made m pursuance of a general order that if the police 
recommended detention of any person under rule 26 such person may be detained, 
was good at all in Law Similarly in Emperor v Keshao Gckha'e* it was held that it 
was a condition precedent for a deiemion order that the authority making the 
order should apply his mind to the actual need for making the order O henvise 
the order of detention will be invalid for want of ‘reasonable and satisfactory 
grounds’ If there was nothing to show that the authority came to decide on a 
yuan judicial consideration of the pertinent facts or exercised his discretion after 
a full consideration of the facts, the order will be null and void * 

The Defence of India Act was repealed after the war by the Repealing and 
Amending Act II of 1948 But the disturbed condition of the country scon after 
the partition of India into Pakistan and Bharat, necessitated sev eral security measures 
such as — 

Disturbed Areas (Special Powers of Anned Forces) Ordinance, 1947 

The Punjab Disturbed Areas Act, 1947 

A«sam Maintenance of Public Order \ct, 1947 

Bihar Maintenance of Public Order Act, 1947 

Bombay Public Security Measures Act, 1947 

Central Prov mccs and Berar Public Safety Act, 1948 

Madras Suppression of Disturbance Act, 1948 

Uttar Pradesh Communal Disturbance Prevention Act, 1947 

Uitar Pradesh Maintenance of Public Order (Temporary) Act, 1947 

West Bengal Disturbed Areas Act, 1947 

West Bengal Security Act, 1948 

Orissa Maintenance of Public Order Act, 1948 

The above historical background is portrayed to show how from time to time 
established authority m India felt the need for extra powers to act in emergencies 
It was either an emergency due to war or emergencies as cml strife, consequent on 
partition of India If the ordinances contmued it was because peace and tran- 
quillity had not become the normal feature even after the first ebullitions of freedom 
in Independent India The party in power had to combat rival disturbing forces 
and some individual or political parties do not seem wedded to constitutional 
agitation to remedy a wrong Subversive movements, abuse of personal -liberty 

1 (i9»3) 3 \I L-J 90 I913F1-J a8{FC) AIR 1944 Pat 354 Hanknshan Dai v 

2 (1913) a ML.J 463 1943 FLJ I3I Eniptfar AIR 1944 Lah 33 (F B ) Etrperor 

(F C ) V Iqbal Knshna Kapyir AIR 1942 All 253 

3 AIR 1945 Bom ai« (a) Emptnr y Piurmholfiom Tnkarndss, A l-R- 

4 Sec also Kamah JTuAi Aifld v Enjator, 19466031 333, 
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and freedom of speech appear to endanger the- larger fabric of a young society m 
aviliscd Renascent India This tvas visualised in the disturbed conditions India 
was in when the Constitutent Assembly met to frame the Constitution There 
was no doubt a lot of discussion m the Assembly and som felt that Article 22 may be 
omitted Dr Ambedkar, Chairman of the Drafting Committee, assured the House 
that the substance of the ‘ Due Process clause ’ was imbedded in clauses (1) and (2) 
of Article 22 tsluch directed grounds of detention to be furnished to the arresfecT 
persons and production w thin 24 hours before a Magistrate A three month 
period was fixed for reference to the Advisory Board specially created to test the 
case of each detenu according to a procedure to be prescribed by law 


Lavr of Preventive Detention in India in comparison to other conntries 


It must be admitted that in a chapter guaranteeing fundamental rights it is 
rather peculiarly anomalous that there is a short code set out embodying the prin- 
ciples of prevents e detention There is no such law in. vogue m Federal America 
or m Democratic England particularly in tunes of peace The recent Federal 
Secuiity Act in America does tnake some preventive provisions to control 

spies and saboteurs m tunes of war, invasion or insurrection But there is no such 
provision similar to Article 22 m the Constitution obviously to be utilized m peace 
time, war or emergencies Our Legislature is empowered to enact laws for preven- 
tivedetentionunderEnlryg, oflast I andEntryg of Listlll This is legislative 
power in times of peace in contradistinction to war emergencies for which other 
provisions exist for the suspension of the entire chapter on fundamenul rights and 
prerogative rights ^ The object m giving a constitutional status to preventive deten- 
tion seems to be to prevent anti social and subversive elements imperilling the 
welfare of this young Republic Of course certain, safeguards against abuse of this 
law of preventive detention are provided under Article 22, clauses 4 to 7 They 
Will be discussed later The need for preventive detention further arises in the 
sense that such detention of a person without trial is necessitated by the fact that 
the evidence in possession of the authonty will not be sufficient to make a charge 
or to secure the conviction of a detenu by legal proof*, but it may be sufficient to 
justify detention for reasons specified 


(i) In Entry g of List i “ Defence, Foreign Affair or the security of 
India ” or 


(2) In Entry 3 of List III “Reasons cormcctcd with the security of a State, 
the TnaisAawatvte c? p^YAit order, or ttie maimcnanoe oT supplies and services essen- 
tial to the community ” The object K not pumtive but preventive* It is meant 
not merely to prevent a pers n ffom acting in a particular way but also from achiev- 
ing a particular object * 


The Law of Preventive Detention can be challenged only in the following ways 
fi) If the law comes within the legislative ambit of Lists (Entry 9, List I, 
Entry 3 List III) m other words if there u legislative competency 


1 CaijJai V (igjo) a M L.J 

■43 (19,0) S C J I y 285 (Dm J ) 

2 Vide Lxttr idgt V ^/uUrrjM L.R. (igia) 

AC 2o6 (218) I 

3 Slqt* ^ 


ML.J 389 (1951) Sej 508(212) 

4 Cvpalan v SliU tif Madras (19,0) S C.J 
174(195) <1930) 2 ML.J 43 (SC), (Kaiua, 

C.J) 
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(2) If tfie law satisfied the requirements of Article 22 (ij to (7) and provides 
the listed safeguards provided in the Article- 

Preventive detention can only be with reference to future acts and not past 
events Thus having been once a member of an unlawful association is no ground 
for detention in pTaisinti^ If there is legislative ccmpetencv ?nd the listed »afc- 
guards are provided, Courts have nothing to do with the reasonableness or otherwise 
of the legislation There is no question- of arbitrariness in such legislation * It 
is just possible the authority cxerasing the power may abuse that power but the 
remedy lies through an over vigilant Legislature and not a Court of Law * 

In England by reason of historical circumstances, preventive detention has 
m a way come to stay during war emergencies only Dicey’s old concept of per- 
scnal liberty that it can be endangered only by an offence followed by a trial and 
punishment for the same according to the law of the land, has given ground to- 
the principles envisaged m v Halltday* and Lwersxdge v Anderson^, already 
adverted to Parliament was thus enabled to make regulations for detention with- 
out trial m the ‘ interests of the public safety or of the defence of the realm ’ But 
the Parliament of England never resorted to this after a war emergency was over. 
Even the Emergency Power Act, 1920, made no provision for preventive detention 
in the interests of public order, genera! safety or essentiab of life This is not so m 
our Constitution where detention could be had even in tunes of peace, for reasons 
of external or internal security, public order, etc ( Vide Entry 5 of List III and 
Entry 9 of List I) This 1$ indeed a great arbitrary power constitutionally ap- 
proved and U IS therefore greatly incumbent on the Courts m every case that 
comes before them to see if there is legislative competency and the procedural 
safeguards had been scrupulously followed It appears to us that while there may 
be justification for preventive detention for reasons of defence, foreign affairs and 
security of India (List I, Entry 9) there appears to be no special need for the cate- 
gories set out in Entry 3 of List III, maintenance of public order or maintenance 
of supply and services essential to the community, etc In line with the English 
Law we may restrict it upto security of the State The diflcrence will be that while 
in England this can be resorted to only in grave war em er ge n cies, in India we have 
It for peace time also But even that does not matter taking into consideration 
that we are yet an infant republic and our State should get stabilised and also have 
good foreign relations and towards this end we may have preventive detention 
for security of the State ’ ‘ defence ’ and ‘ foreign affairs ’ But to go beyond this 
and introduce constitutional sancti^ for^preventive detention for_pu^oses of main- 
tenance of public order, maintenance of supply and services essential to the com- 
munity IS to that extent putting the individual liberty of persons m great jeopardy 
We may call it constitutional and executive * nervousness * which no civilized 
State has hitherto exhibited, in the rest of the world The ordinary laws are more 
than enough for the categories set out m List 3, Entry III It is even better to leave 
it to the Centre to have a uniform law under List I, Entry-g, than to allow the vanous 
State legislatures to have their dig at individual liberty under the concurrent powers 


I Eir^trorv Gautrum AIR lM5Boin.553 CWN 543 Vide alsp Lakihrmnararan v 

a Lakshminari^tm V Prov of Bihar (1950) ftroiac* (19^0) S C.J 33 1949 F C.R. 

SCJ32 (i949)FCR 693 (193OJ1ML.J 693 (1950) « M L.J 760 (F C ) 

760 (FC) 4 LR (1917) AC a6o 

3 Suihd Y Counment (if gecfol, (1949} 51- L &> 3e6> 
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given m List III Provincial and State poliucs generally are at a lower standard 
and it IS dangerous to entrust such power to them to be utihaed Very often this 
IS a powerful \veapon to curb political opponents of rival parties As it is Indian 
political parties at any rate at State le\d have not exhibited any robust outlook and 
ha\e yet to be manned by the robust and better sections of society At the Federal 
level we appear to be more safe and the objectnes are clearer It is but there- 
fore proper to develop conditions in the countiy to scrap the entire Jaw of preven- 
tive detention during peace time , at any rate wc can easily scrap as a first instal- 
ment Items enumerated in the concurrent list above referred to ‘ The heavens 
will not fall ’ if this is taken off and individuals and political parties will thereby 
be free from the * Damocles Sword * of constitutional oppression The freedom 
thus enjoyed will certainly usher in better standards of public and civic life 
instead of being abused The normal Indian is always most law abiding and 
loyal The guarantee of individual freedom in Articles 21 22 will also be then 
real and not get eclipsed as it is to day wiih constitutional safeguards as preven- 
tive detention The critic of the Indian Constitution had been vociferous that 
cur charter of freedom is only a charter of thraldom m the sen'C that what is 
gurantced in one clause is taken away or fettered by the very next clau'e m our 
Comtitut on This kind of cntici m is no doubt absurd but there appears seme 
grounds even for such cnticism Why not we remove the grossly fettering law — 
such as the Law of Preventive Detention As we already stated this law may be 
abrogated m gradual stages in parts, first with the abolition of Entry 3 in List III 
and finally of Entry 9 of List I Let our public give the directive to the Legs- 
lators on this count and may they soon utihze the legislative machinery towards 
this end 


Preventive DetenUon under Articles zt and 22 


^Ve shall now see how the Law of Preventive Detention had been m a way 
codified by Articles at and 22 They may be catalogued thus 

(0 («») Article 21 provides that preventive detention can only be ordered 
under authority of law and in conformity with procedure laid down therein 

(6) The law must be valid law vvithm the legislative competence of the 
enacting body 

(2) Article 22 postulates 

(a) The detenu should be soon informed of the grounds of arrest, he should 
be given the right to consult and be defended by counsel 

(J>) The detenu should be produced before the nearest hlagistrate within 
24 hours of his arrest after which period he cannot be detained except by authority 
of a Magistrate 


(rl But (a) and (6) will not apply if the detenu is an enemy alien or to any 
detenu who is arrested and detained under any law providing for preventive 
detention 


(cf) The law providing for preventive detention should not authorise deten- 
tion for more than three months But this may be extended on the Advisory Board s 
opinion and report as to the sufficiency of the cause 

(1) The Advisory Board shall be constituted and consist of persons of the 
status of a High Court Judge ot (Qualified ju> be such^ , 
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(ii) The reference to this Board and report by them m the case of each 
detenu should be svithin the three months after arrest of the concerned detenu 

(ill) The maximum period of detention may be prescribed b> law bv Parlia- 
ment in certain stated special circumstances and classes of cases where it may exceed 
the three month limit for consultation with the Advisory Board Parliament may 
also prescribe the maximum period for anj class or classes of cases of detention 
under an> law for prevents e detention 

(r) The detenu should be gixTn an opportunity to shosv cause against the 
order and grounds of detention The grounds should be disclosed except such 
facts which the ‘ authority making the order * considers to be against the public 
interest to disclose 

(/) Parliament may prescribe by law the procedure to be followed b> an 
Advisory Board 

Any law made under Article 21 cannot override the limitations set out m 
Article 22 \s laid down in A h Gopalan s Case^, the extent to which the procedure 
IS prescribed b\ Article 22 the same is to be observed otherwise Article 21 will apply 
«» If the Legislature prescribes a procedure bv a valvdl> enacted law and 

such procedure n the case of preventive detention does not come in conflict with 
the express pros isions of Part III of Article 22 (4! to (7) the preventive detention 
must be prescribed under the Act ’ Itmay be moreaptl> stated ‘ Article 22 pres- 
cribed the minunum procedure that must be included in an> law permitting preven- 
tive detention as and when such requirements are not observed the detention, 
even if valid ab ini/w ceases to be in accordance with procedure established in 
law ’ * In abort, Article 22 lays down the permissible limits of legislation empower- 
ing preventive detention * Article 21 is applicable to preventive detention except 
in so far as the provision of Article 22 (4) to (7) either expressly or b> necessary 
implication exclude its application with the result that a person cannot be deprived 
of his personal liberty even for preventive purposes ‘except according to procedure 
established by law' Pan of such procedure is provided by the Comuiution itself 
in clauses (jl and (6) of Article 22 If the procedure is not complied wnth, 

detention may be held to be unlawful as it would then be dcpriv’auon of personal 
liberty which is not in accordance with procedure established by Jaw ’ 

We may restate that Articles 21 and 22 are independent of the provision 
in Article ig In Ram Singh v State of Delhi*, it was posited that “ even though 
a restriction upon the freedom of expression may be invalid owing to the fact that 
It IS not covered by Article 19 (2' the same ground may justify preventive detention, 
for Article 22 is not limited by any such consideration But after the inclusion 
of the word ‘ pub'ic order ’ in Article 19 (2) by the Constitution Amendment Act, 
1951, the field for difference appears to have been narrowed altogether ” 
Safeguards in Article 22 

Article 22 contain stwo parts (a) The first part is contained in Clauses (i) and 
(2) which lay the limitations upon the Union and State legislature m enacting any 
procedural law for deprivation of personal liberty {Vide Entry 2 of List III 
read with Article 21) This is the ordinary law to which the limitations fixed 

I {I950)SCJ i 74 (* 88 - 9 ) (igsolsMLJ SCJao8(aii) (1931) 1 Mi.J 389 (S C ) 
4a (S C) (per Kama C J ) (Sasta J ) 

8 SlcU of Bsmbi^ V -Itoia Rant, (1951} 3 <*950 S C.J 374 ( 376 ) (Saim, J ) 



THE K3PREUE COtTItT JOURNAL 


CVoL. iivit 

are (i) thatthe arrested personmust be mfornttd of the grounds of his arrest as soon 
as mav be (n) Production tbe attested person vjithvn 54 hours of his arrest to 
the nearest Magistrate (m) The arrested person should be givTn the oppor- 
tunity to consult a legal ptacuuoner and to defend himself Itr may be noted 
producuon within 54 hours to the Magistrate is not available to a case of a detenu 
arising under clauses (4) to (6) of Article 22 

(fc) The second part is contained mclauses (4) to (6) of Article 22 and covers 
thespeciallatv of prccenUve detention as such in contradistinction to the ordinary- 
law set out abo\e These cover the limitations on the Union and State legudatures 
to make an> Ian of preventive detention, without trial (Vtdi Entries 9 of List I 
and 3 of List III Schedule VII) The lumtation to prevent ‘arbitrary arrests’ 
by the ececuuve under cover of such ‘ preventive laws ’ are set forth hereunder 

(i) The ordinary period of detention without trial cannot exceed three 
months But Parhament may enact a law laymg down in what cases the three 
months’ limit may be exceeded (Aruclc 22, clause (7) (tf)) 

(u) Also the three months’ limit may be exceeded m the report of detention 
to enable him to make a representation against such order of detention (Article 22, 
clause {5) ) 

(m) The detenu must be furnished as soon as may be the grounds of deten- 
uon to enable bun to make a teptesentation against such order of detenuon 
(Article 22, clause (5) ) 

(iv) But ihe authority need not disclose facts vvhich will be against public 
interest to disclose \,/Vriicle 22, clause (6) ) 

(v) The protection of Aruclc22, clauses (1) and (sj) isnot available to an 
enemy alien or any person detamed under any law of preventive detention 

Latest Discueuob in Parliameot 

It IS apposite to record here the latest views expressed in Parhament m Decem- 
ber, 1934, when the Govemraeui sought leave of the Parhament to continue the 
working of die Preventive Detention Act tiU its normal course, viz , 31st December, 
«9o4 

Tlie Home hlinister, Dr Kailas Nath Katju, reported to the House of the 
People that he had come to the conclusion that there was “ more than ample justi- 
fication for letting the Preventive Detention Act run its course till December 31, 

All State Governments, hcsaid, hadstrongly urged that in existing conditions 
Jt vras imperative that the powers conlcircd by the Act should continue to be avail- 
able to them, and that the Act should not be allowed to lapse prematurely 

Dr Katju made the report m accordance with his undertaking to the House 
that he would assertain whether or not the exercise of these powers could be discon* 
tmued even before the expiry of the prtsenbed term of Me of the Act 

Dr Katju’s report covers the period September 30, 1952, to September 30 
1953 and was laid before the House by the Law Minister, Sn C C Bisvv-as It 
covers 27 foolscap printed pages and gives a variety of details about detenus m 
each State 

Dr Katju said that “the casebecomes overwhelming when there is absolute un- 
animity among all State Govenunents on the subjectas is tbe position in the present 
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instance. From my personal examination of the situation m the country as a 
whole, I have come to the conclusion that the State Governments are justified m 
the request that they ha\e made lor the continuance of the Act up to the end of 
1954. A study of the data contained m the attached tables will establish that 
m the administration of the Act, the State Governments have acted reasonably, 
and with fullest possible care and arcumspcction to preclude the risks of misuse 
As a matter of fact the Act itself is so framed that, consistent \/ith the basic need 
for retaining the power of prevention, the scope for abuse has been reduced to the 
minimum 

‘ The Government has the power to order suo motu, the release of detenus 
The tables indicate that this power has been used liberally Advisory Boards are 
so constituted that they can bring an independent judicial mind to bear upon 
each case, and possess the right to have the detenu or any other person produced 
before them for direct hearing 

“ The right of personal appearance before the Advisory Board has also been 
conferred on the detenu At higher lev els, there are the High Court and the Supreme 
Court to scrutinise cases v\hcre dctcniion is alleged to have been ordered on insu- 
fficient or unjustifiable grounds Even where statements containing grounds for 
detention were somewhat loosel) and vaguely drawn, the decision has been m 
favour of detenus The fact that this system of checks and balance is not illusory 
IS amply established by the attached tables, and if any doubts remain on this point 
I shall endeavour to resolve them In all these circumstances, I have come to 
the conclusion that there is more than ample justification for letting the Act run 
Its course 

“ Persons in detention on September 30, 195a numbered 584 The number 
of persons detained during the 12 months from September 30, 1952, to September, 
1953, with a view to preventing persons from acting m any manner prejudicial 
to the defence of India, India’s relations with foreign povvers or the security of 
India was four 

“ The number detained for preventing persons from acting in any manner pre- 
judicial to the security of the State or the maintenance of public order was 931 
The number detained for preventing persons from acting in a manner prejudicial 
to the maintenance of supplies and services essential to the community was 29 ” 
As typical of the Opposition’s view can be recorded here, Acharya Kripalani’s 
Acfiarya XiTpm’<nTr ifairf d\ac iC wav omOrtUixatVr iSlav* iShwir wihr finiea' oi^justlce 
and human rights were forgetting those principles when they came to power. The 
reasons given by the alien Government Ibr similar acts during the freedom move- 
ment were the same as those advanced by the Home Minister One reason given 
was that ideas which were sacred before the Lberation had now become outmoded 
and there was no use for them Another reason was that those who held power 
to-day were the representatives of the people 

“ To say that the representatives of the people cannot be tyrants is a fallacy 
which IS not borne out by history History shows that democracy can be totali- 
tarian, It can crush people as effecuvely as any king or Emperor, ” he said 

Acharya Kripalani said that whDe the Act might be in consonance with the 
letter of the law it had violated the spirit of the law 
J-28 
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“Again what was meant by the secunty of India’ Could it be disturbed by 
small not here or there ’ Could there be anj State in the country which was in- 
secure when the country was secure ’ 

“ The term “ public order ” was a vague term which had been used by the 
English and could be used agamst anybody 

“ If the Congress Governioent were not in power to day the provisions of the 
Act relating to “relations between India and foreign powers” could have been 
used against the highest functionaries of the Coi^css over the agitation they had 
started against the proposed military pact between the United States and Pakistan 

“The Minuter had referred to goondas and maintenance of essential supplies 
and services These were subjects which could be dealt with under the Indian 
Penal Code There was no need to requisition the powers under the Act but for 
the Goternmenl’s own shortcomings and inefficiency Eight ^ears had passed 
Since the end of the war and in no other democratic country were such powers 
in force 

Dr Katju, Acharja Kripalani continued, had “jibed at the judiciary ” and 
said that e\en if there was the smallest flaw they decided m favour of the detenu 
and released hun 

Mr KnpaUni quoted the opinions expressed in serval detention cases bs the 
High Courts of Bombay and Rajasthan and the Supreme Court on the inadequacy 
of particulars supplied by the ‘competent authorities ’ who were old District 
Magistrates and other officials brought up under the British Government in an 
atmosphere not conducive to democracy 

Conclusion 

We mav conclude that while it may be desirable to keep on the statute-book 
a law such as preventive detention till a tune when democracy in India had taken 
a settled toot allowing only changes b> constitutional means and not by public 
disorders, it is nevertheless urgently desirable that the law of preventive detention 
should be confined only to sdeguard defence, foreign affairs and secunty of India 
So we shall suive to abrogate the provuion relating to maintenance of public order 
or the maintenance of supplies and services essential to the community We must 
tend to be preventive and not punitive The ordinary law of the land must be 
made sufficient to safeguard these latter matters outlined m Entry 3 of List III, 
Schedule VH of the Indian Ckmstuuuon We have dealt above only with the 
salient consUlutional features under Article *2 of die Indian Conslnution as the 
same featuTCS of The Law of Preventive Detention are earned out in The Preven- 
tive Detention Act of 1950 as amended in 1951 ^ 


I rKfr for fuU commentary in The Aulhoc*! I>rlrV»n (to be sowl publ shed by the M L II 
fortbeotiung book oA (he Laxu i)f Prani at office ) ** 
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SUPREME COURT OF INDIA 
[Civ J Appellate Jurisdiction ] 

Present — B K Mukhzrjea, Vivtan Bose and T L Venkatarama 
Ayyar, JJ 

Rattan Anmol Singh and Ram Prakash Appellants * 

V 

Ch Atma Ram and others Respondents 

Rtprisental on of t!u Piople Act {XLIII of 1953) seetons 33 and 36 — Scope — Piominalion papas bcanng 
■only Ihujnb marks of ill urate proposer and ueender~If fubscnhed 

Where the proposer and seconder being illiicrate placed their thumb marks m the nommation 
paper but the thumb marks were not attested 

Held Without attestation the nomination paper cannot be said to be subsenbed by a pro 
poser and seconder as required by tbe Rules and the Returning Officer is bound to reject the comma 

The sgning wheneier a signature is necessary mu‘t be m strict accordance with the 
requirements of the Act and where a signature cannot be wntten it must be authonsed in the maimer 
prescribed by the Rules 

The attestation is not a mere technical or unsubsUni al requirement and the defect cannot 
be set right at the seruuny under section 36 (<) 

The attestation and satufacuon of the Returning Officer as to idenuty of the persons must exist 
«t tbe presenut on suge and a total omtss on of such an essenual feature cannot be subsequently 
vahdated any more than the omission of a candidate to sign at all could have been 

Appeals by Special Leave granted by this Court on the 1 ith November 1953, 
against the Judgment and Order dated the 24thjune, 1953, of the Election Tribu- 
nal, Ludhiana, in Election Petition No 153 of 1952 

C K Daphtary, Solicitor General for India {Harbans Singh Doabta and Rajinder 
Aflratrt Advocates, with him) for Appellant in Civil Appeal No 213 A 

Ttlak Raj Bhastn and Harbans Stngh, Advocates for Respondent No 2 in Civil 
Appeal No 213 A and Appellants in Civil Appeal No 213 B 

f^aumt Lai, Advocate for Respondents Nos 3 and 19 (m both Appeals) 

The Judgment of the Court was delivered by 

Bose J — These arc two appcab against the decision of the Election Tribunal 
at Ludhiana 

The contest was for two seats in the Punjab Legislative Assembly The coruti 
tuency is a double member constituency, one seat being general and the other 
reserved for a scheduled caste The first respondent is Atma Ram He was a 
candidate for the reserved seat but his nomination was rejected by the Returning 
Officer at the scrutiny stage and so he was unable to contest the election The 
successful candidates were Rattan Anmol Smgh, the appellant in Civil Appeal No 
213-A of 1953 for the general seat and Ram Prakash, the appellant in Civil Appeal 
No 213 B of 1953, for the reserved AtmaRamfUed the present election peUtion 
The Elecuon Tribunal decided in his favour by a majontv of two to one and declared 
the whole election void Rattan Anmol Smgh and Ram Prakash appeal here 

The mam question we have to decide is whether the Returmng Officer was 
right in rejecting the petitioner s nomination papers The facts which led him to 
do so are as follows The Rules require that each nomination paper should be “sub- 
scribed ” by a proposer and a seconder The peUtioner put in four papers In 

• Civil Appeals Nos 213 A and 213 B rf 1953 21st May. 1954 

R— 95 
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plus somethin" ehe, namely a particular assent, the element of “ signing ” has to 
be present the Schedule p’aces that beyond doubt because it requires certain 
“ signatures ” We are consequently of opinion that the “ signing ”, wheneser a 
“ signature ’ is necessary must be in strict accordance with the requirements 
of the Act and that *.here the signature cannot be written it must be authorised 
in the manner prescribed by the Rules Whether this attaches txaggcrated import- 
ante to the authrnsation is not Xor us to decide WTiat is beyond dispute is that 
th s IS rcparded as a matter of special moment and that special provision has been 
made to meet 'u^'n cas«rs ^Ve are therefore bound to gne full effect to this policy 
Nm^if subM-Tibe tan mean both signing, properly so called, and the placing 
01 a maik and it is dear that the- word can be used in both senses), then we feel 
that AC must give effect to the general pohcyofthcActby drawing the same distinction 
bet-veeii sigmng and the making of a mark, as the Act itself docs m the definition 
of ‘ sign ’ It IS true the m ord ‘ subscribe ” is not defined but it is equally dear, 
when the Act is read as a whole along wiih the form in the second Schedule that 
“ subscribe ’ car only be used in the sense of making a signature and as the Act 
tells us quite death how the different types of “signature ” arc to be made, we are 
bound to gne effect to it In the case of a person who u unable to writedus name 
hu ‘ signature ” must be authenticated in such manner as may be pracribed ” 
The prescribed manner is to be found in Rule 2 (2) of the Representation of the 
People (Conduct of Elections and Elecuon Pctuions) Rules, 1951 It runs as 
follows 

E I he pc \ciot (he-ruH a person who uunabb to u-ntehis name thaU,iBilM 

ou • Jeexpr'«ly >j I'd in iheie rules be oeemed (o ba%« si^ed aa tnsinuneat or other paper 
if h* 1^1 placed a ia»rt on such instruteeni or other paper m ihe presence of the Retutning Officer 
or ihe presiding oSicc 0 <Jch other officer as may be speciGed in this behalf by the £leenos Com 
nuuion and such officer cn betns sau Jiri <u lo hu tdenlt^ has aiutUi the mark as being the mark of 
(uch. penoo 

In view of this we are dear that attestation m the prescribed manner is required 
in the case of proposers and seconders who are not able to write their names 

The four nomination papers we are concerned with were not “signed" by 
the proposers and seconders m the usual way by writing their names, and as their 
marks arc not attested it is evident that they have not been '• signed " in the special 
way which the Act requires in such eases If they are not ‘ signed ” cither in one 
way or the other, then it is clear ibat they have not been “ subscribed ” because 
“subscribing imports a “signature” and as the Act sets out the only kinds of 
“ sigratures ’ sshich it will recognise as “ sigmng •' for the purposes of the Act, 
we arc left iviih the position that there are no valid signatures of either a proposer 
or a seconder m any one of the four nommation papers The Returning Officer 
was therefore bound to reject them under section 36 (2) (rfl of the Act because there 
was a failure to comply with secUon 33, unless he could and should have had resort 
to section 36 (4) 

That sub section is as follows 

• The Returmng omcer shaU not reject any nouuiiauon paper on the ground of any technical 
•defect which is not of a substanual character 

The quesuon therefore is whether attestation u a mere technical or unsub- 
stantial requirement We are not able to regard n in that light IVhen the law 
-enjoins the observance of a particular formahty it cannot be disregarded and the 
substance of the thing must be there The substance of the matter here u the 
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satisfaction of the Returning OfBccr at a particu^®*" moment of time about the 
identity of the person making a mark in place of ^ signature If the Return- 

ing Officer had omitted the attestation because of so®* on his part and it could 
be proved that he v\as satisfied at the proper tune> matter might be different 
because the element of his satisfaction at the proper time, \\ hich is of the substance, 
v\ould be there, and the omission formally to record satisfaction could probably, 
in a case like that, be regarded as* an unsubstantial technicality But we find it 
impossible to say that when the law requires the satjsfaction of a particular officer 
at a particular time his satisfaction can be disp^”*od with altogether In our 
opinion, this provision is as necessary and as substantial as attestation in the cases 
of a will or a mortgage and is on the same footing the “ subscribing ' required 
in the case of the candidate himself If there is no «ignature and no mark the form 
would have to be rejected and their absence could **01 be dismissed as technical 
and unsubstantial The ‘ satisfaction ” of the Ret“f****^g Officer which the Rules 
require is not, in our opinion, any the less important imperative 

The next question is whether the attestation c^t* ^ compelled by the persons 
concerned at the scrutiny stage It must be accepted that no attempt was made 
at the presentation stage to satisfy the Returning about the identity of these 

penons but evidence was led to show that this was attempted at the scrutiny stage 
The Returning Officer denies this, but ev cn if the identities could hav e been proved 
to his satisfaction at that stage it would have been because the attestation 

and the satisfaction must exist at the presentation stag® and a total omission of such 
an essential feature cannot be subsequently validated anv more than the omission 
of a candidate to sign at all could have been Section 3® mandatory and enjoins 
the Returning Officer to refuse any nomination whefi dicre has been 
any failure to comply t^itb any of the provuions of »ecUo& 33 

The only jurisdiction the Returning Officer ha* at the scrutiny stage is to see 
whether the nominations are in order and to hear and decide objections He 
cannot at that stage remedy essential defects or permit them to be remedied It 
is true he is not to reject any nomination paper ^be ground of any technical 
defect which is not of a substantial character but htf cannot remedy the defect He 
must leave it as it is If it is technical and unsubstantial it will not matter If 
It IS not, it cannot be set right 

We agree with the Chairman of the Election Tribunal that the Returning 
Officer rightly rejected these nomination papers Th® appeals are allowed with 
costs and the order of the Election Tribunal dccla^ng the elections of the two- 
successful candidates to be wholly void is set asid^ The election petition is dis- 
missed, abo with costs 


Appeals albited^ 
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SUPREME COURT OF INDIA. ' 

[Civil Appellate Jurisdiction ] 

Present — S R Das, Ghuiasi Hasan and B Jagannadhadas, JJ. ^ 

Moran Mar Bassebos Catholicos and another Appellants* 

The Most Rev Mar Poulose Athanasius and others • Respondents 

Umtfd Statt of Trozoncou Coch^ H>gh Court Act {V cf 1 125). ^ or^d a;,-ApplMt> to 

Tfvxew application pending tn Traiaruou High Coat m iiI JMjt 1949 

Cxitl Procedure Cod- of 1908). Order 47. rule j—ScoPe— Grounds for rettiw 

\VhcTo there was sn appl.catiOA for review properly msUtuted and was pmdiDg in the Travan- 
coreHieb Court on the 1st July, ig^^rthas to be continued undersection 8 of Ordinance (II of 11 4) 
in the hligh Court of the United State of Travancor^Cochm as if it had commenced m die said 
High Court after the coming into force of the said Ordinance Where the appbcatmn u and 

the Supreme Court admits the review on appeal the posmoo would be the same , for su^ ad. 
tmssion the appeal filed m the Travancore High Court and continued in the High Court of the United 
State hv virtue of section 8 of Ordmance (11 of ua4). tbe appeal so revnved, will under section 8 

ofAct(Vof,is5)hat« to he continued in that High Court as if U had commuted in that High 

Court after the coaung into force of that Act Under our present Consumtion Traranwre 
has become a Part B State and under Aiticle '214 of the Constituuon , the High ^urt of the United 
State ofTratancote Cochin has become the High Court of the Part B State of Travancore Cochm 
and shall have the junsdicuon to exercise all the junsdicuon of and adminuter the law administered 
by the High Goutt of the United Suie Such appeal must he deposed of under secuon 25 of Act 
(V of iias^ That section does not teQuire any confirmation cf the judgment passed on the re»hean^ng 
^ the appeal by the Maharaja or Rsjapramukh or any other authonty Asstiniing, ** 

the appei if restored will have to be eovemed by <eciion > a of the Travancore High Court Regu* 

lation (IV of 1099) even then the provmonsof section II would have to be applied ' ** ^ 

be ” and it may weL be suggested that the poruon of secuon 1 1 which requires coafirmauon by e 
Maharaja vvill in the events that hav^ happened, be inapplicable The review application eann 
therefore be said to have become infructuous 

The scope of an applieauon for review ts much more restricted than that of an appeal 
The Court of review has only a limited junsdicuon citcumsenbed by the definiuve luniU x 
by the language used in the provisions in the Civil Procedure Code It may allow a ^ * 

specified grounds, namely (i) discovery of new and unporumt matter or ewoence w i , « e 

exercise of due diLgence, was not within the apphcanis knowledge or could not P “ J 
h m at the ume when the decree was passed.’ (n) misiaie or error apparent on the face of ^e record 

and (ui) for any other sufficient reason, (1 e a reason sufficient on grounds at least analogous o 
those specified in the tuie ) 

When the error corapUmed cf is that lie Court assumed that a concession had been made 
when none had in fact been made or that the Court misconceived the terms of the concessi^on or the 
scope and extent of it it will not gcneraHy appear on the r«oid but wiU have to be brought before the 
Court by way of affidavit and this can only be done by way of review It is permissible to rely 
on the affidavit as an addiUonal ground for review of the judgment 

On appeal by special leave granted by this Court on the 14th April, 1952. from 
the Judgment, dated the 21st December, 1951, of the High Court of Judicature of 
Travancore-Cochln arising out of the Judgment and Decree, dated the i-8th January, 
1943, of the Court of District Judge, Kottayam 

X p Engineer, Senior Advocate (P. JV Bhagaati, Af Abraham and M S 
Sastn, Advocates, with him) for Appellants 

Af. C Selahad, Attorney General for India, C K. Daphlary, Solicitor-General 
for India and A. P. Abraham, Sciuor Advrxate, ( 7 * R Balaknshna Ay)ar and AI. R 
Kruhna Ptllat, Advocates, with them) for Respondent No 2. 
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The Judgment of the Court was delivered by 

Das, J — -This appeal by Special Leave arises out of a suit filed in the District 
Court of Kottayam as far back as m 1938 That suit was concerned with the 
disputes that had arisen between two rival sections of the Malankara Jacobite 
Syrian Christian -commuruty regarding the fundamental tenets of their church 
and the possession and adrmmstration of the church properties In order to fully 
appreciate the rival contentions ^rcfuUy formulated and elaborately argued by 
learned adiocates for both parties appearing before us, it is necessary to know 
the genesis of the controversy between the parties which has behind it a fairly long 
history and ivhich must, accordingly, be stated at the very outset 

In Malabar there is a Christian community commonly known as the Malan* 
kara Jacobite Syrian Christians That community traces its origin to 52 A D. 
when St Thomas, one of the disciples of Jesus Christ came to Malabar and esta- 
blished the church there. In 1599 A D under the influence of the Portuguese poh- 
tjcal power on the West Coast of India the commumty accepted the Roman Cathohe 
faith This affiliation, however, did not last long At a meeting known as Mattan- 
cheri meeting held in 1G54 Rotaan Cathohe supremacy was thrown off and the 
Church in Malabar came under the authority of the Patnarch of Antioch who 
began to depute Metropolitans (Bishops) from Persia and Syria for ordaining 
Metropolitans m Malabar This continued up to 1800 A D Between 1800 A D 
and 1842 A*D the local Metropolitan ordained his successor The last of the 
Metropohtans so ordained was Mar Cheppat Dion>-sius In 1840 one Mar Mathew 
Athanasius went to Syria and got himself ordamed as Metropolitan by the then 
reigmng Patriarch of Antioch This is said to be the first instance of a Metropolitan 
being ordamed by the Patriarch himself 

There were disputes between the Church Mission Societ> and the Malankara 
Jacobite Syrian Church over properties held jointly b> them These disputes 
were settled by what is knoivn as the Cochin Award made m 1840 This award 
•divided the properties between the two bodies and so far as the properties allotted 
to the Malankara Jacobite Syrian Chnich were concerned it provided that they 
should be adnumstered by three Trustees, namely, (») the hlalankara Metropolitan, 
(tf) a Kathanar (« e , priestlv) trustee and (m) a lay trustee 

In 1842 Mar Mathew Athanasius returned to India but Mar Cheppat Dionysius 
refused to hand over charge to the former In 1846 the Patnarch of Antioch sent 
one Mar Kurilos to settle the dispute Mar Kurilos adopted a novel way of settling 
the disputes He excommuiucaJed Mar Mathn%' Athanasius and appointed hiznselT 
as the Metropolitan of Malankara This he is said to have done by utihsing certain 
blank papers contaimng the signatures of the Patriarch Mar Cheppat Dionj-sius 
withdrew m favour of Mar Kunlos but Mar Mathew Athanasius persisted m his 
olaiEO In 1848 the Travancqre Government set up what was called the Quilon 
Committee to settle the dispute That Committee decided m favour of Mar Mathew 
Athanasius who, therefore, took over charge as Malankara Metropolitan It 
appears that later on Mar Mathew Athanasius meurred the displeasure of the 
Patriarch who in 1865 excommuiucated Mar Mathew Athanasius and ordained 
one Mar Joseph Dionysius, who had gone to Syria, as Metropolitan On the return 
of Mar Joseph Dionysius, however. Mar Mathew Athanasius refused to hand over 
•charge to the former but continued m possession of his office and the church pro- 
perties. 
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In 1876 Patriarch Peter lit came to Rfalabar He called a meeting of the 
accredited representatn es of all the churdies in Malabar which accepted the ecclesias* 
tical supremacy of the Patriarch of Antioch The said representatives met together 
in a Synod called the Mulamthurnihu Synod under the presidentship of Patriarch 
Peter III At that Synod the MalanJcara Syrian Christian Association, popidarlj 
called the Malankara Association^ was formed to manage all the affairs of the 
churches and the community It consisted of the Malankara Metropolitan as the 
ej- officio Pres dent and three representatives from each church A Managing 
Committee of 24 «as to be the standing working commutes of the said Malankara 
Association During his stay m Malabar Peter HI ordamed 6 Metropolitans 

In the same ^ear Mar Mathew Athanasius died after having ordamed his 
brother Mar Thomas Athanasius as his successor and accordingly the latter took 
possession of the church properties and began to act as the Malankara Metropolitan 

On the 4th March, 1879, Mar Joseph I>ion>'stus claiming to be the proper 
person consecrated and appointed Metropohtan of the Jacobite Syrian Church 
and the President of the Malankara Association filed a suit (O S No 439 of 1054) 
in the Zdla Court of AUeppey against War Thomas Athanasius and twu other 
persons for the recovery of the church properties, movable and immovable, and 
other incidental reliefs The most important point in dispute related to the audio* 
nty of the Patriarch of Antioch over the Malankara Edavagai, i e the Synan 
Christian Diocese of Travancore Mar Joseph Dionysms asserted that the supre- 
macy of the Patriarch consisted in his consecrating and appointing Metropohtans 
from time to time to govern and rule over the said Edagavm, sending Morone (the 
sanctified oil) for baptismal purposes, receiving Ressissa from the community to 
maintain his dignity and generally in controlling the ecclesiastical and temporal 
affairs of the Fdavagai Mar Thomas Athanasius' contention amounted to a total 
denial of such alleged supremacy of the Patriarch According to him the Patri- 
arch could not claim, as a matter of right, to have any control over the Syrian 
Church m Malabar, either in temporal or spiritual matters and that as a high dig- 
nitary in the churches of the country where their Saviour was bom and crucified 
the Malabar Syrian Christian communitv did venerate the Patriarch but that such 
veneration did not create any right in him to take the position that was claimed for 
hiin by Mar Joseph Dionysius 

After various proceedings to which it is not necessary to refer, the Frav’ancore 
Royal Court of Final Appeal pronounced its judgment (Exhibit DY) in 1879 
snd by a majority of a to x dismissed the appeal of the defendant Mar Thomas 
Athanasius and confirmed the decree of the lovver Courts in favour of the Respon- 
dent Mar Joseph Dionysius The paragraph 347 of the majority judgment sum- 
marised the conclusions as follows — 


547 nie conclusions we have amvrd at on the wbole are that the Reg>ond«il $ claim u 
not by limiutwn that the Ecclesiastical Supremacy of the See of AntiCN:h oset the Syrian 

urc 10 ravancore has been all iilciag recognised and acknowledged by the Jacobite Sj-nan 
ram^ity an itieir Metropolitans, that the exercise of the supreme power consisted m ordairurg, 
ei er irec ) W by duly authorised Delegates, hletropolitatis from time to time to manage the spin- 
tu matters the «a] church in sending Morone (Holy Oil) to be used m the churches la this 
P'“Pt«e» and to general supemsiOQ over the spiritual government 
, * ^ i * authority of the Fatnardi has never extended to the government of the tempo- 

r^es ol ihe caurcfi which, m this rmpect. has been an independent Church, that the Meiropoliun 
of the Syrian JacobiteChurch m Travancore should be anatrve of Malabar consecrated by the Patriarch 
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of Antioch, or by his duly authorised Delegates and accepted by the people as their Metropolitan 
to entitle him to the spiritual and temporal go\ernment of the local Church that the Respondent 
had been so consecrated and accepted by the majonty of the people and consequently had a perfect 
nght to succeed to the Melropolitanship on the death of Mar Athanasius that the Appellant had 
neither been properly consecrated nor accepted by the majoritv thereof and therefore had no title 
to the Dignity and Office of Metropobtan that the Appellant s possession of the properties of the 
Church and its appurtenances and the assumption of the office of Metropolitan have been wrongful 
since the death of Mar Athanasius, the admitted last hletropolitan and Trustee, that the Appellant 
should therefore surrender the insignia and office of Metropolitan of the Malankarai Syrian Jacobite 
Church and give up possession of all the properties and moneys appertammg thereto which he now 
holds to the Respondent who would assume and take possession of the properties, etc , to be adminis- 
tered with two other Trustees as required by the Endowment Deed (Exhibit III), that the Respondent s 
suit against the second Defendant second Appellant having no cause of action should be dismissed, 
that the mortgage in favour of 3rd Appellant (7th Defendant) u null and void and should be cancelled, 
that the clerical errors m the Decrees of the lower Courts above noted should be rectified 
As a result of the aforesaid judgment (Exhibit DY) Mar Joseph Dionpius 
came into possession of the office of the Maiankara Metropolitan and of the church 
properties 

Patriarch Peter III did not, naturally enough, approve of that judgment and 
in 1892 issued a Kalpana or message (Exhibit 172 (i) ) addressed to the 24 members 
of the Synod appointed at Mulamihuruthu (presumably referring to the Manag- 
mg Committee of the Maiankara Association) ordermg that thenceforth Mar 
Joseph Dion>'sius had no authority to decide any matter in Synod and enter into 
any common affair of the Dioceses except Cochin or Quilon and authorising the 24 
members to elect one of the Kasisas (Priests) as the President It is not quite clear 
whether an> effective action was taken on this Kalpana 

In 1905 Adbul Messiah was the Patriarch of Antioch The Sultan of Turkey 
withdrew the Jjrman he had issued in favour of Abdul Messiah and issued a fresh 
Firman m favour of one Abdulla II It was a matter of dispute whether there 
was a valid S^modical removal of Abdul Messiah from the office of Patriarch 

In 1907 one Mar Geeveighese Dionysius, whose name figures very promi- 
nently in the present proceedings, went to Syria and got himself ordained as a 
Metropolitan In 1909 Mar Joseph Dionysius died The Maiankara Association 
elected and installed Mar Geeverghese Dionysius as the Maiankara Metropolitan 
and as such he became the ex-offiao President of the Maiankara Association and 
one of the trustees of the church properties The other two co-trustees of Mar 
Joseph Dionysius, namely Kora Mathan Malphan and CJ Kurean, continued 
as Co-trustees of Mar Geeverghese Dionysius 

In 1909 Abdulla II came to Malabar He convened a meeting of the Maian- 
kara Association at the old Seimnary of Kottayam and demanded that the said 
Association should accept and acknowledge the temporal authority of the Patriarch. 
The congregation, it is said, declmed to comply with such demand and the 
meeting ended in confusion Abdulla II thereafter visited the parish churches 
separately and attempted to get Udampadis (submission deeds) acknowledging 
spiritual and temporal supremacy of the Patriarch and actually succeeded in getting 
them from some of the churches Abdulla II started ordaining new Metropolitans 
who gave Udampadis to him He excommumcated those who declined to do so 
and by issuing Kalpanas he enjoined the faidifiil not to have anything to do with 
them In 1910 Mar Poulose Athanasius (the first plamtiffand now the first res- 
pondent) gave an Udampadi and he was ordamed as a Metropolitan. 

R— 96 
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Mar Geeverghcse Dionysius, however, dedincd to submit and give any Udampadi 
Accordingly m 1911 Adbulla II excommunicated Mar Geeverghese Dionysius 
whom he himself had ordained m 1907 and ordained Mar Kunlos as the 
Metropolitan of Malankara so as to make the latter automatically the ex.qfficto 
President of the Association and trustee of the Church properties The other two 
trustees Kora Mathan Malpan and C J , Kurean sided with Abdulla II and his 
new nominee Mar Kunlos Mar Geeverghese Dionysius thereupon convened a 
meeting of the Malankara Association That meeting declared the excommuni- 
cation of Mar Geeverghese Dionysius invalid and removed Kora Mathan Malpan 
and G J Kurean from trusteeship and appointed two new trustees, namely. Mam 
Poulose Kathanar (the present second appellant) and one Kora Kochu Korula 
(since deceased) The said meeting also resolved to enquire into the real posi- 
tion of Abdulla II and Abdul Messiah and suspend the payment of Resstssa to 
the Patriarch Upon this Abdulla II in 1912 issued a Kalpana (Exhibit 9) enjoin- 
ing that his supporters ‘ should entirely keep aloof from these wolves (meamng 
Abdul Messiah and Mar Geeverghese Dionysius) and that you should not accept 
them m any way ’ 

At this stage, m 1912 Abdul Messiah, whose Firman had been withdrawn 
by the Sultan of Turkey, came to Malabar He declared the excommunication 
of Mar Geeverghese Dionysius by AdbuUa IT as invalid. In 1913 he issued a 
Kalpana (Exhibit 80) esubhshmg the Cathoheate in Malabar as it appeared 
to him that “ unless we do instal a Chathoheos, Our Church, owing to various 
causes, is not likely to stand firm in purity and holiness” By this Kalpana Abdul 
Messiah ordained Mar Poulose Bassehos as the first Gathoheos and also ordained 
three Metropolitans This Kalpana further provided thus 

The Catholicos aided by the Metropotiuns voll ordain melpailakkars in accordance with 
the Canoni of Our Holy Fathers and consecrate Holy Morone In your Metropelitons is veated 
the sanction and authority to tiuial a CathoUeos, when a CaihoUcos dies No one can resist you 
in the exercise of this nght 

Shortly after this Abdul Messiah left Malabar The position at that tune was 
that there were two rival groups in the Church who were represented by two rival 
sets of trustees, namely, (i) Mar Geeverghese Dionysius, and his co trustees Mam 
Poulose Kathanar (the second appellant) and Kora Kochu Korula (since deceased) 
and (2) Mar Kunlos and Kora hlathan Malpan and C J Kurean, who had sided 
with Mar Kurjlos 

In 1915 both Abdulla II and Abdul Messiah died and in 1917 Ehas became 
the "Patriarch of Antioch Mar Geevei^hese Dionysius and his group contended 
that EUas had not been duly installed as no notice nad been given to the Malan- 
kara Metropolitans On the death of the first Gathoheos Mar Poulose Bassehos, 
Mar Geeverghese Philixinos was installed as the second Gathoheos and in 1929, on 
the death of the latter, the present appellant Moran Mar Bassehos was installed 
as the third Gathoheos Both these installations were made by the local Metro- 
politans m terms of the procedure prescribed by the Kalpana (Exhibit 80) usued by 
Abdul Messiah 

In the meantime m 1913 the Secretary of State for India filed an interpleader 
suit (No 94 of 1088) in the District Court of Trivandrum against (l) Mar Gce- 
verghwe Dionysius, (a) Mam Po«U»e Kathanar, (3) Kora Kochu Kurula, (4) 
Mar Kunlos, (5) Kora Mathan Alalpan and (6) C J Kurean for the determina- 
tion of the question as to wlJudi of the two rival sets of trustees were entitled to draw 
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the interest on the amounts standing to the credit of the Malankara Jacobite Chris- 
tian community in the British Treasury The two rival sets of trustees filed written 
statements interpleading against each other The suit was converted into a re- 
presentative suit and defendants 7 to 41 got themselves impleaded in the suit as 
defendants and supported defendants i to 3 During the pendency of the suit 
Mar Kurilos died and Mar Poulose Athanasius (the present fint Respondent) 
who claimed to be the successor of Mar Kunlos as Malankara Metropolitan was 
added as defendant No 42 

Thirty three issues uere struck m that suit but it is not necessary for our present 
purpose to recount all the findings of the trial Court on all those issues Suffice 
It to say that the District Judge found and held amongst other things— 

(1) That Mar Geevei^hese Dionysius was the lawful MalanVara Nfetropolitan and was recog 
nised and accepted as such bv the Malankara Syrian Church and as such had become a trustee of the 
Church properues (Issue I) 

(u) that the Patriarch had only a power of general supervision over the spiritual government 
of the Church but had no nght to interfere wiih the mtemal adtmnistraUon of the Church in spiritual 
matters which rested only in the Metropohun and that Patriarch has no authority jurisdiction 
control, supemsion or concern o\ «r or with the temporalities of Arch Diocese of Malankara (Issue 

III), 

(lu) that Patriarch Abdulla II did make an attempt to secure authority over the temporalities 
of the Synan Cihurch when be visited Travancore in to8) but that his attempts and pretensions in 
regard to the government of the teoipotahues of the Church were illegal afid against the mteiest and 
well being of the Malankara Church and the eommuniiy (Issues V and V I) 

(iv) that Mar Ceeverghese Dionysius was excommuiucaied by Patriarch Abdulla II but such 
excommunication was opposed to the consutunon of the Malankara Church as laid down by the 
Synod of Mulamthuruthu and was canonically mvahd and was still recognised and accepted as the 
hlalankara Metropohtan by a large majority of Malankara Christian eomffiumty (Issues VII to 
XVII) 

(v) that defendants 9 and 3 (Mam Poulose Kaihanar and Kora Kochu Korula) had been 
elected by the community as trustees to consperaie with Mar Ceeverghese Dionysius (Issue XVIII), 

(vi) that 4th Defendant (Mar Kurilos) had not been elected and was not accepted and reeg- 
msed as the Malankara Metropolitan by the community and was not competent to be a trustee 
(Issues XlX and XX) 

(vii) that defendants 5 and 6 (Kora hfathan Malpan and C J Kurean) had been vahdiy 
removed from the office of trustee and defendants 3 and 3 (Mam Poulose Kathanar and Kora Kochu 
Korula) had been validly appointed in their places (Issues XXI and XXII) 

(vui) that defendants i 3 and 3 (Mar Ceeverghese Dionysius, Mam Poulose Kathanar and 
Kora Kochu Korula) did not accept Abdul Messiah or deny the authority of Abdulla 11 over the 
-spirntuai superviaion di Inet^urcn ana Ineynah noi oy suen aCr cecome ai ens'to inelaitti or incom- 
petent to be tnistem (Issue XXVII) 

(ix) that the 43nd defendant (Mar Poulose Athanasius the present first Respondent) had not 
been canonically ordamed or validly appointed as hlalankara Metropolitan or as President of the 
Malankara Association (Issues XXX to XXXIII) 

(x) that dcCendatits l, a asvd 3 were cabtled to tecevve payment of the inteitst in deposit 

On these findings the learned District Judge passed a decree m favour of Mar 
Ceeverghese Dionysius (Defendant i). Mam Poulose Kathanar (Defendant 2) 
-and Kora Kochu Korula (Defendant 3) as the lawful trustees of the church pro- 
perties ^ 

The defendants 5 6 and 42 (Kora Mathan Malpan, C J Kurean and Mar 
Pbulose Athanasius) appealed to the High Court ITie principal questions urged 
in that appeal were — 
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(i) ^V'hac was the canon law Dindingon the Omrcli and what were the powen of the Patri- 
arch under that law m regard to the excommunicatuHi tS Metropolitan , 

{2) was the excommunication of Mar Geev e i ' gL ese Dionysius by the Patriarch opposed to 
the canon law and the constitution of the Malankara Syriait Church as laid down by the Synod- 
of Mulamthuruthu , 

(3) if the Patriarch was by himself competent to cxcommumcate to Metropolitan, whether 
any procedure had been presenberl to be followed by the Patriarch before the pawer of excommuni- 
cation could be exercised by him 

(4) If no such procedure had been so presenbed wrbether that power had been exercised 
in a manner consonant with the principles of natural justice and with no corrupt motive , and 

(5) whether the excommnuicalion of Mar Geevergbesc Dionysius was valid 

The Full Bench of the Travancore High Clourt pronounced judgment in 1923 
which will be found reported m 41 Tra L R i and is marked as Exhibit DZ in the 
present proceedings In paragraph 80 at page 74 of the Report the Full Bench 
held that Exhibit 18 which was produced by the appellants was the correct version 
of the canon law which was treated and accepted as such by the Malankara Jaco- 
bite Synan Church The conclusions arrived at by the Full Bench on questions 
t, 2 and 3 were summarised in paragraph 124 of their judgment at pages 114-115 
as follows 


184 Our conclusions on the questions 1, 2 and 3 formulated for decision are — 

(а) thatExhibit 18 andnotExhibuA isihevenionordieCanonLawthatbasbeenrecogciied 
and accepted by the Malankara Jacobite Synan Cbrisuan Oiurch as binding on it, 

(б) that under Exhib t tS the Patriarch of Antioch possess the power of ordaining and ex- 
«mmumcaiing Episcopal and Metropohian by himself, » e . m his own nght and that it u not neees- 

** convene a Sjnod of Bleeps and proceed by way of Synodical acuon, in order to enable 
exercise powers —the person ordained being, of course a native of Malabar and accepted 
by thi people 


(«) That there u nothing in the Mulamthuruthu ReaoluUoas Exhibit EL, which Jumts the 
powers possessed by the Patriarch under the Canon Law, m matters of spiritual character, or which 
imposes restrictions on ban la regard to the exercise of such powets, and 

(i) that no special forms of procedure are prescribed by Exhibit 18 for observance by Patn- 
erch before he exercises his power of «commim, cation 


Then, after an elaborate discussion of the relevant materials, the learned Judges 
m paragraph 254 at page 212 recorded their findings on questions 4 and 5 m the 
affirmative and held that in consequence Mar Geeverghese Dionysius had lost 
his status of Malankara Metropolitan and Metropolitan trustee In that view 
of the matter tliey considered it unnecessary to express any opinion on the ques- 
tion whether Mar Geeverghese Dionysius had become a schismatic or alien to 
the Jacobite faith by the repudiation of Patriarch Abdulla II and the rccognl- 
Uon of Abdul Messiah as Patriarch Thev held that although the Malankara 
sociation had the power to remove them the defendants 5 and 6 had not been 
vail y removed inasmuch as the meetmg which had removed them was convened 
and presided over by ^Mar Geeverghese Dionysius, an excommunicated Metro- 
^ itan and that the proceedings o** that meeting having been ab xmtio void the 
defendants 5 and 6 conunuCdto be trustees- In the result the Full Bench reversed 
the judgment and decree of the pistnct Judge and directed that the money lying 
deposited in Court be Crawn by the defendants 5 and 6 and by the person to be 
thereafter duly elected, appointed and consecrated as the Malankara Metropo- 
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Mar Gee\erghese Dionysms and his co trustees applied under section 12 
•of the Travancore High Court Kegulation 1099 for review of the aforesaid judg- 
ment of the Full Bench That application was allowed but it was made a condi- 
tion to the admission of the review that, on the rehearing, the findings recorded, 
(1) as to the authenticity of Exhibit 18 (the then appellants version of the Canon 
Law), (11) as to the power of the Patriarch to excommunicate without the inter- 
vention of the Synod and (in) as to the absence of an indirect motive on the part 
of the Patriarch which induced him to exercise his powers of excommunication, 
must be taken as binding The appeal was then reheard by a Full Bench on the 
basis of that order 

After rehearing the appeal the Full Bench pronounced its judgment m 1928 
which will be found reported in *, and is marked as Eichibit 256 m the present 
proceedings Chatficld, C J , held in paragraph 32 of his judgment at page 182 
of the Report that no enquiry was held into the conduct of Mar Ceeverghese Diony- 
sius who was never placed on his defence or apprised of the charges against him 
or given any opportunity of defending himself and as <uch his excommunication 
was invalid and he continued to be the Malankara Metropolitan and as such the 
Metropolitan trustee and, therefore, the meeting which removed defendants 5 
and 6 wras validly convened by a competent Metropolitan To the same effect 
were the findings on this point of Joseph Thahath, J , at page 204 and of Parames- 
waran PiUai, J , in paragraph 48- of his judgment at page 250 Learned advocate 
for the then appellants fell back on the case that quite irfespecUve of the validity 
■of the excommunication Mar Ceeverghese Dionysius and his co-trustees could 
not be permitted to act as trustees for the Jacobite Church as they had rendered 
themselves aliens to the faith by reason, amongst others, of their repudiating the 
lawful Patriarch Abdulla II and accepting an unlawful Patriarch Abdul Messiah 
and by upholding the Catholicate It was contended on the authority of the deci- 
sion of the House of Lords in Free Church of Scotland v Otertoun*, that Mar Geever- 
ghese Dion>sius and his aherents had set up a new Church effectively freed from 
the control of the Patriarch and that if he and his co trustees were allowed to act 
as trustees they would divert the trust funds of the former Jacobite Church to the 
use and benefit of a new and strange church Chatfield, CJ, at pages 190-191 
negatived this contention with the following observations — 

The objection to the trusteeship of defendants i to 3 does not seem to have been stated m this 
form in the wntten statements of defendanu 4 to 6 and 42 In any case it is not contended that th? 
appomtment of a Catholicos is a thing which is in itself forbidden and to work for which is a sign of 
disloyalty to the church In the Canon ofNicca as given in both Exhibits A and XVIII there is 
express provision for a great Metropolilan of the East who was to have power hke the Patnarch 
to consecrate Metropolitans m the East All that can be urged against the 1st defendant therefore 
IS that he co-operated with one who was not a valid Patriarch vdien the latter was doing acts which 
could only be done by a Patriarch or at the worst that he caused this unlawful Patnarch to do such 
acts It IS conceded by the defendants that if Abdullah had done these acts there would have been 
no objection Therefore the whole matter resolves itself mto a personal dispute between two clai 
mants to the Patriarchate m which it is said the ist defendant deserted the Patnarch who had created 

Metropolitan and supported his nval Such conduct might amount to an ecclesiastical offence 
for which the offender could be depnved by his ecclesiastical supenor but it could not be an offence 
for which the civil Courts could try hup or express any opiiuon as to his guilt ’ 

Further down on the same page die learned Chief Justice concluded 


1 45 TraL-R 116 
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“ la tlie circuroslances it cannot be said that the church to which the defendants i to 3 belong 
IS a different church from that for which the endowment notv in dispute was made Therefore no 
question of an> loss or forfeiture of trusteeship by the tst defendant irrespecta e of Exhibit L or of 
any threatened divers on of trust funds can arise * 


Joseph ThaUath, J , disposed of this point at pages 207-208 of the Report in the 
following way 

‘Ordinarily it is for the ecclesiastical tnbunals to pronounce whether a person is guilty of an 
ccclesiasucal offence and what the consequences are if one u found so guDty The decisions of secular 
Courts with respect to ecclesiastical matters, fiy the scry nature of things, cannot be very satisfactory. 
We hate abo to consider the probable incomenicnce that will result from the temporal Courts deter- 
minmg whether a person is guilty of any declaration made by proper ecclesiastical tribimab If we- 
are now to enquire into the alleged offence of schism of the ist defendant it wall come to this Every 
time the Metropolitan trustee apphes for the interest on the trust fund, there will be some peoplc- 
who are members of the Jacobite Church to object to the payment of interest, on the ground that 
the Metropoliun cannot act as the trustee of the church since accordmg to them, he is guilty of some 
heinous ecclesasucal offence or other \ndeverviime a fresh suit wtO hate to be instituted to decide 
thequesuon For these reasons itseemstome that the betterpolicy for the temporal Courts to adopt 
will be not to enter into such questions as long as there has been no pronouncement on the subject 
made by the eeclesiasucal auihonues There has been no such pronouncement m the present case 
ijeoce I have to find this point also against the defendants 

Parameswaram PiUai, J , expressed his views m paragraph 50 of his judgment at 
page 251 which runs as follow — 


50 I considered thu aspect ofihc ease very carefully and have come to the conclusion 
^at there u m tubstance in this coatenuon The ist defendant has not denied the authonty nf the- 
^ Tt, “ therefor- be remains the metropobtan Trustee of the Malanlara Church 

n At best what he did was. when 

^ of Antioch, he aetnowledged the 

t former If be was wrong in this he has com- 

Tu , •P't^tua 0 ence for which hisspmrual supenors mightpunish him in a proper proceeding 
offence rUr CWcft ^ ^ 0 «rr««‘ 

t>i,4 coanecuoa by Sir C P Ramaswami Ayyar, has no bearing upon the facu of 

upheld the decision of the learned District Judge 
.if I Accordingly Mar Geeverghese Dinoysius and his co- 

depos«ed.„w 


Pat "^cks after this decision was pronounced Mar Julius Eltas, the 

P \V IT * tb Malankara at the tune and who has figured as 

TT P*^cnt proceedings issued an order (Exhibit 163) suspending hfar 
^ ve^hesc Dionysius for having ‘conmnUed several grave offices against tho 

Holy Church and re* 

pudiated the authonty of the ruling Patriarch” 

rcsultms m *’^S>ng disputes between the two sections of the community 

was made to restore good- 

the then Vice " ° about a compromise and at the mstance of Lord Irwin, 

Sir Srljfn '«■“* “y -ttkmen, M,er Elra.' dr.* 

to the Metopohtaa°TsSir«iL’"' ' 93 “. "™" » (E*>>tl»t 65) 

Malabar MrSopohtan, before the 

not recosnne the Patt.arch so “ Ehas, they ssnuld 

elected Wfithout notice In 1933 Ephraim was 


« L.R (1904) A C 515 
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elected as Patriarch of Antioch without, it is said any notice to the Malabar Metro- 
politans Mar Geeverghese Dion^-sius and his supporters did not recognise Ephraim 
as the dulv installed Patriarch 

In 1934 Mar Geeverghese Dionysius died A meeting of the Malankara As 
sociation was called at M D Seminary Invitations were issued to all the Churches 
to attend the meeting Three months before the meeting was held Patriarch 
Ephraim issued a Kalpana (Exhibit Z) to the effect that ‘ those who beheved 
in and supported the Catholicos were aliens to the Church and that none of his 
followers Metropolitans priests deacons and people should co operate with 
them or jom them in any worship pertaining to the Church However the 
meeting was held in December 1934 At this meeting the first appellant Moran 
Mar Bassehos was elected Malankara Metropolitan in the place and stead of Mar 
Geeverghese Dionysius and Exhibit AM was adopted as the Constitution of the 
Church As a counter measure the first Respondent Mar Poulose Athanasius 
and other Metropolitans on his side convened a m«lmg of the Malankara Asso 
elation at Karingasserai Notice of this meeting it is said was not given to all 
the Churches which supported the first appellant Moran Mar Bassehos This 
meeting was held in August 1935 At this meeting the first Respondent Mar 
Poulose Athanasius was elected Malankara Metropolitan and the two co trustees 
of Mar Geeverghese Dionysius namely the second appeJant Mam Poulose 
Kathanar and E J Joseph were removed from the office of trustee and the 
second respondent Thukalan Poulo Avira and one Joseph Kathanar were appointed 
CO trustees of the fint respondent Mar Poulose Athanasius 

It was in these circumstances that m 1938 the first and the second Respondents, 
namely Mar Poulose Athanasius and Thukalan Poulo Avira Puliathu and the said 
Joseph Kathanarfiledm the District CourtofKottayama suit (being O S No in of 
1113) against the first and the second AppeUants namely Moran Mar Bassehos 
Cathol cos and Mam Poulose Kathanar and the said E J Joseph It is out 
of this suit that the present appeal has arisen and it is necessary therefore to 
analyse the plaint in some detail The properties claimed to belong to the Malan 
kara Jacobite Syrian Church and which have to be administered by three trustees 
namely the Malankara Metropolitan a clergyman and a layman to be elected 
by the Church are mentioned in paragraphs i and 2 of the plaint The sahent 
facts summarised above as constituting the background of the present disputes 
are concisely set forth in paragraphs 3 to 12 of the plaint Reference is then made 
m oaraeraohs and 14 of the plaint to the meeting said to be a meeting of the 
Malankara Association and said to have been held at Karingasserai in August, 
*935 It IS alleged that at that meeting the first plaintiff was elected as the Malankara 
Metropohtan and the second and third plaintiffs were elected respectively as the 
clergyman trustee and lay trustee and that the second and the third defendants 
had been removed from trusteeship In paragraph 15 is formulated 
the plaintiffs claim to be m possession of the church properties In paragraphs 
16 to 21 are repudiated the claims of the defendants allegedly fountfed on their 
election as the Malankara Metropohtan and trustees at a meeting of the Malan- 
kara Association said to have been held m December 1934 It IS alleged that the last 
mentioned meeting was not convened by competent persons nor was due notice 
given to all the Churches In paragraph 22 it is stated that for reasons mentioned 
therein below and more particularly specified m paragraph 26, the first defendant 
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■vvas cl squalified and unfit to be the ^feIaIlkara Metropolitan The reasons set 
forth are five m number and each of them is characterised as amounting to a denial 
or repudiation of the authority of His Holiness the Patriarch of Antioch The 
•contentions formulated in paragraphs 23 to 25 are that the acts and pretensions 
ref'.rred to m paragraph 22 conautuied heresy and that the fint defendant as well 
as the second and third defendants who were supporting and co operating with the 
first defendant had become tpso facto heretic and alien to the Malanhara 
Jacobite Syrian Church Paragraph 2& of Ac plamt runs thus 

a6 The defent^^^t and theit paituani ha\c %dunUnly separated themselves from the ancient 
Jacobite Syrian Church and have cansUiuted for themselves, a new Church called MalanVara 
Orihodox Svnan Church According to the belieb and doctrines of that Church such funcUons 
as con ecrat on o Morone ordinaoon of Metropohtans granting staticoas and allotting Edvagais 
to Me ropo itans — privileges which are cxcluMvdy withm the powers of His Holiness the Patriarch 
cou]-* be done by the first defendant and others without any recourse to His Holiness the Patriarch 
F rihtr t is provided that Ressissa which is due to His Holiness the Patriarch, may be paid to the 
person holding the d gnity of Catholieos cJ" the said Church In short this Act ivhich provndes for 
the pertninetit constitution of the said Church without any connection with His Holmes* the Patnarch 
and in repudiation and negation of him as well coosututet heresy The defendants have no tight 
to claim mecabersh p of the ancient Jacobite Syrian Church For these reasons also, the defendants 
have become di5<iualified and unfit to be the trustees of or to hold any other position in, or enjoy any 
benefit from the Jacobite Syrian Church 

The GonsXvVaUQU refctrtd to above vs Exhibit AM which vs sasd to have been adopted 
at the said meeting of December, 1934 The rest of the allegations m the plamt 
need not be scrutinised m detail except that it may be noted that m paragraph 
35 the plaintiffs clauned to maintain the suit not only as trustees but also m their 
personal capacity as rnemben of the community The plaintiffs clauned that 
they be declared the lawful trustees, that Ac defendants be declared to have no 
right to retain possession of the Church properties Aat the defendants be compelled 
Co surrender and the plaintiffs be put m possession of the said properties, that the 
defendants be directed to pay mesne profits and render accounts of their adminis* 
Iration and of the rents etc , realised by them and Aat the first defendant be restrain- 
ed from doing any act as Catholieos or Malanlcara Metropolitan and the defen- 
dants 1 to 3 be restrained from functioning as trustees 

The defendants have filed their written statement denying the contentions 
of the plaintiffs In particular they deny that they were guilty of any act of heresy 
or that even if they were, they ipso facto ceased to be members of the Church Para- 
graphs 22 to 26 are denied vn paragraphs 36 to 38 of the written statement It 
IS averred that there were not two different Churches or two kinds of faith and 
that the defendants, bad. nnt. eamlAsb£d.a. sejjaiam. cbncrJj.anrLb.'wLnfir.'jt.yar.'i/iti 
from the Jacobite Syrian Church They deny that the meeting said to have been 
held at Karmgasserai in August, 1935, was convened by competent persons or was 
held on notice to all churches They contend that the said meeting was invalid 
and the first plaintiff was not validly elected Malankara Metropolitan and the 
second and third plaintiffs had not been validly elected trustees It is also pleaded 
in paragraph 45 of the written statement that it was the plaintiffs and their parti- 
sans who had been, from 1085 (1910 AD) contending that Ae Patriarch had 
temporal power over the properties of Ae dvutch, that the Patiiaicb had Ac 
power, acting by himself, to excommunicate and ordain Melapattakaren (Bishop), 
that only the Patnarch might comecrate Morone (Holy Oil), that the canon of 
Church is Ac book which was marked as Exhibit 18 in the suit of 1913 and Aat Ac 
Cathoheate had not been validiy estabhshed and Aat by Aus non-co-operating 
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■with and opposing the Malankara C3iurch the plaintiffs had voluntarily separated 
themselves and had ceased to be members of the Church In paragraph 46 of 
the written statement an alternative plea is tahcn that the plaintiffs and their parti- 
sans had lost their rights, if any, to the church properties by adverse possession and 
limitation The defendants contend that m the premises the plaintiffs had no 
title and were not entitled to maintain the suit. 

The allegations in the written statement are denied and the averments m the 
plaint are reiterated in the Replication filed b> the plaintiffs. It will suffice to 
refer onl> to paragraph 3a thereof which u as follows — 

32 The allegations, ui paragraptis 4* to 45 of the wnttea statement, arc denied The defen- 
dants are barred by reason of rts juduata from contending ui disregard of the iindings, m the final deci- 
sion, in O S 94 of 1088 and the judgment of the Royal Court of Final Appeal, concerning the faith 
and practices of the Malanliara Churcb tbe power of the Patriarch over it, and the canons govern- 
ing It "rhese contentions, in paragraph 45 of the vvntten statement, are not av ailable to the defen 
dants as they had been raised and found against in the said suits Whatever might have been the 
views developed among the members of the community, dunog the controversy m O 5 94 of 1088, 
the decuion in the case binds people of all shades of opinion The contention is not aceepuble, m 
law, that the nght of any party may be lost, or, other rights may accrue to any other patty, on the 
strength of the positions adopted, by them, during the said coacroversy The facts relied on for such 
a posiQon are oeither correct nor acceptable It u not true to say that alterauons have been made 
la tbe ' Thaksa ' ” 

•Certain clarifications called “ Pleadings ” which are in the nature of interrogatories 
and anssvers thereto have been filed by the parties but they need not be referred 
to at this stage. 

Not less than 37 issues have been raised on the pleadings Of them issues 
X and 2 raise the quesuon of the vabdity of the respective titles of the three plain- 
tiffs, namely, that of the first plaintiff as the Malankara Metropolitan, and that 
of the second and third plaintiffs as the trustees of the Church properties and the 
validity of the Kanngasserai meeting of August, 1935 and issues 6 and 9 question 
the vabdity of the M D Seminary meeting of December, 1934, at which the first 
defendant was elected as Malartkara Metropohtan and the second and third defen- 
dants were elected co-trustees of the first defendant. Issues Nos li, 14, 15, 19 
and 20 were as follows — 

“1 1 Is tbe Partriarch of Anooeb, tbe ecclesiastical bead of tbe Klalanlara Jacobite Synaa Church 
•or IS he only the supreme spiritual bead’ • 

(a) tVhat is the nature, extent and scope of the Patriarch’s ecclesiastical or spiritual authority, 
jurisdiction, or supremacy over the Malankaxa Jacobite Synan Church’ 

(b) Is tbe Patriarch acting by himself or thioi^h the Delegate duly authorised by him m that 
behalf, the only authonty competent to consecrate MetropoUtans for Malanlara ’ Or 1$ the consecra- 
tion a Synodical act in which the Patriarch acts and can act only in conjunction with a Synod of two 
or mo*re Metrans ’ 

t' (c) ^Vhethe^ “Kaiv^ppu” or “the laying on of bands'* which u a necessary and indispensable 

' Item in the consecration of a Metropolitan should be by the Patriarch or his duly appointed Delegate 
alone or can it be done by the CathoUcos also ’ 

(d) Is tbe Patriarch alone entitled to and competent to consecrate “Moron” for use in the 
Malankara Church ’ Or is the Cathoheos also cnotled to do it ’ 

(e) Whether by virtue of long standing custom accepted by the Malankara Church andnilmgs 
«f Courts, the Holy Moron for use in the Malankara Churches has to be consecrated by thePainarcb ? 

(f ) Is the allocation of Dioceses of Edavagais m M ala n kara a nght vesting soley m the Patriarch 
and whether before exercuing jurisdiction m anv Diocese the Metropohtan ordained and appointed 
by the Painarcb (by issumg a Stathicon) has tmly to be accepted by the people of the Diocese ’ Or is 
the allocation of Edavagais, so far as Malankara is concerned not a nght which the Patnareh or 
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Catholicos or Majankara metropolitan has or has eirer had but a nght which vests and has always 
vested tn the Malankara Jacobite Synan Associaaon^ ^Vh^■ther a Metropolitan, before he can 
etercise jurisdicuon in any Diocese in MalanLara, must ha%c been either elected for the office before 
ordination by the Malankara Jacobite Syrian AssoaaUon duly consened for the purpose or accepted 
by the same after ordination’ 

(g) Is the Patriarch the sole and only authontf competent to ordain and appoint the Malankara 
Metropolitan’ Is the issue of a Staihicon or order of Appointment by the Patriarch either before 
selection or election by the meeting of the church representatives or after such election or selection 
e sential’ Or is such order unnecessarv and the election, or acceptance by the Jacobite Synan Associa- 
tion sufficient’ 

(h) WTiat IS Ressisa ’ Is it a contnbution which the Patnarch and Patnarch alone is entitled 
to levy as a matter of nght’ Or is it only in the nature of a voluntary gift which may be made to or 
received by the Patriarch and Cathoheos’ 

(1) Has the Patnarch no temporalauthontyorjunsdiction or control whatever over theMalan- 
kara Jacob te Syrian Church ’ Or whether as the ecclesiastical head he could exercise and has all 
along exercised temporal authority by awarding such spmtual punishment as he thinks fit in cases 
of mismanagement or misappropnation of church assets’ 

14 Do all or anv of the followmg acts of the ist defendant and his partisans amount to open 
defiance of the autionn of the Patriarch ^ Are they against the Knea of the Jacohtte Si nan Church 
and do they amount to heresy and render them tpso facto heretics and aliens to the faith ’ 

(i) Claim that the 1st defendant is a Cathoheos’ 

(ti) Claim that he u the Malankara Metropohtan ’ 

(ui) Claim that the 1st defendant has autbonty to consecrate Moron and the fact that he is so 
consecrating ’ 

(iv) Collection of Ressisa by the ist defendant’ 

15 ya) Have the ist defend'ant and his partisans voluntarily given up them allegiance to and 
seceded from the Ancient Jacobite Synan Church’ 

(b) Hat e they established a new Church styled the Malankara Orthodox Syrian Church ’ 

(c) Hat e they framed a consutuBon for the new Church conferring anihonty in the Cathohcoe 
to consecraw Moron to ordain the higher orders of the ecclesiastical hierarchy, to issue Stathicons 
allocating Dioceses to the Metropolitans and to collect Ressisa’ 

(d) Do these functions and rights appertain solely to the Patnarehand does the assertion and 
claim of the ist defendant to exercise these tights amount to a rejection of the Patnarch ’ 

(el Have they imtinited the Cathobcate for the first ume in Malankara ’ Do the above facts 
if proved amount to heresy’ 

19 (a) Have the plamtiffs and their partisans formed themselves into a separate Church m 
opposition Jo Mar Geevetghesc Dionysius and the Malankara Jacobite Synan Church’ 

(b) Have they separated themselves from the mam body of the beneficiaries of the trust from 

1085’ 

20 I Do the followmg acts and claims of the plamtids constitute such separation ’ 

(a) (1) The claim that Patriarch alone can consecrate Moron ’ 

(11) That the Canon of the Church is Ex XXlH m O S 94 ’ 

(lu) That the Cathoheate is not estabhsbed’ 

(iv) That the Patriarch by h mself can ordam and excommumcate MetropoEtans ’ 

(b) Have the plaintiffs been cUiming that the Patriarch has temporal pow ers over the Church ’ 

(c) Have they been urging that hfar Geeve^ese Dionysius was not the Malankara Meiro- 

(d) Have they made alterat ons m the htu^y of the Church ’ 

(e) Has the ist plaintiff executed an Udampady to the Patnarch coticedmg him temporal 
piowen over the Jacobite Syrian Church and its prc^ierUes’ 

(h Have the Plamtiffi been aebng agsinst the trust’ 

II Ua'CthcpIamtifTsandtheirpartisanshyvirtucoftheaboveacUandclaimsbecomealifO* 
to thechurth and disenuilcd to be trusters of beneficiaries of the church and ns properties” 
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The suit was heard by the Distnct Judge who by his judgment delivered on 
the i8th Januar}, t943> held, amongst other things, that the acts and conduct 
imputed to the defendants did not, for reasons elaborately discussed by him, amount 
to heres) or schism or to ^oluntary separation from the church and that in any 
c% ent, according to Canon laiv, there could be no ‘ tpso facto ' going out of the Church 
in the absence of decision of an ecclesiastical authority arrived at on proper notice 
to and after hearing the person accused of heresy or schism He further held that 
although the plaintiffs and their adherents, taking up the position which the) 
had adopted m 1083 {=1910 AD) and piersistentl) maintained up to date had 
unlawfully and unjustifiabl) created a split in the Church and been guilt) of schism, 
nevertheless, the plaintiffs could not be said to have become aliens to the Church 
or formed a separate Church or v oluntarily separated from the Church as the) had 
not been punished with removal or excommunication and consequently they had 
not lost their rights m and to the Church properties as members of the Malankara 
Church and as beneficiaries The learned District Judge came to the conclusion 
that the Karingasscrai meeting of August 1935, had not been convened b) comhe- 
tent persons and that as the defendants and iheir partisans were still members of 
the Church it could not be said that notice of that meeting had been given to all 
the churches and that consequently the proceedings of that meeting culminating 
in the elections of the fint plaintiff as the Nfalankara Metropolitan and of the second 
and third plaintiffs as trustees were not valid or binding on the defendants and tbeir 
partisans The learned Judge also held that the M D Scminarv meetmg of Decem- 
ber, 1934, wherein the elections of the defendants look place was convened b) 
competent persons and that invitations to that meeting had been sent to aU churches 
In the result, the learned Distnct Judge came to the conclusion that the plaintiffs 
were not enutled to mainuin the suit vvhich was, therefore, dismissed accordirgl) 
Bemg aggrieved b) the said judgment of the trial Court the plaintiffs appealed 
to the High Court of Travancorc That appeal (being Appeal No 1 of 1119) 
was heard bv a Full Bench of that Court consisting of Krishnaswam) I)er, C J 
and Nokes and Sathj-anesan JJ and on the 8th August, 1946 was allowed by a 
majonty of the Judges, the Chief Justice dissenting Nokes and Sath)anesan, JJ , 
held that b) adoptmg the written consUtution (Exhibit AM) the defendanu had 
repudiated the fundamental principles and tenets of the Malankara Jacobite Synan 
Church and had established a new church and had thereb) voluntaril) separated 
from and ceased to be members of the Malankara Jacobite S)Tian Church They 
further held that as the defendants had voluntanly ^one out of the Churjifi JisGiu* 
the Karmgasserai mecung of August, 1935, they were not entitled to receive any 
jnvntation for the said meetmg and accordmgl) the said mecUngwasvahdl) convened 
for notices were given to all churches entitled thereto The majonty Judges held 
that the plaintiffs had been vahdl) elected as trustees and as such were entitled to 
possession of the church properties The> accordmgl) allowed the appeal and 
passed a decree for possession and other rehefs m favour of the plaintiffs 

On the 22nd August, 1946, that is to sa), withm a fortmght after the High 
Court judgment was pronounced, the ddendants filedja petition for review of th;^ t 
judgment on the ground that it contained several mistakes or errors apparent 
on the face of the record and that in any event there were sufficient reasons for 
the rehearmg of the appeal At this date Sathyanesan, J , had reverted to his 
substantive post of a District Judge Not less than 92 grounds were set forth m 
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tke p^'.tion of review In Febniary, 1947, an affidavit affirmed by Sn E J PhiU- 
po c \ *'o was one of the Advocates for the Respondents was filed stating that the 
statement made b> Xokes and Satbyanesan, JJ , that the Respondents’ Advocate 
corceded that the plaintiffs had not left the Church and that they were as good 
iT'-mbers of the Church as anvbodj dse were inaccurate, incomplete and mis* 
l“ading Along with that iffidav t were produced two letters written to the depo- 
nent by his leading Advocate Sn T R Venkatrama Sastri whose signature was 
<lul> proved him is genu nc The application came up for ex parU hearing in 
March, 1947, before the Ch_ef Justice, Nokes and Krishnaswamy Pillai,JJ and orders 
were reserved In ^pril, 1947, Nokes, J , retired On the 4th December, 1947, 
an order v/as made directing a notice to issue to the Respondents to show cause 
v/h> ev ev. snoald not be granted The said petition came up for hearing before 
a Full Bench of three Judges The learned Advocate for the Respondents raised 
a prci nnnary point to the effect that as one learned Judge (Nokes, J ) had re- 
tired and another (Sathyanesan, J ) had reverted to his substantive post of a Distnct 
Judge, the application for review could not be maintained, and submitted that 
the application shouid, therefore, be dismissed m hmne That preliminary point 
was referred to a Bench of five Judges and was rejected on the 29th June, 1949 
The Court of Review thereafter took up the hearing of the application on its merits 
The petitioners for review confined their objections to fifteen grounds The Court 
of Review on the 2ist December, 1951, rejected all of them and dismissed the 
application holding that there was no error apparent on the face of the record and 
that there were not sufficient reasons for the reheanng of the said appeal. The 
Hieh Cr uft havirg aedmed to grant a certificate under Article 133 of the Consti- 
tuii r cfie defendants applied for and on the 14th April, 1952, obtained special 
leave of this O irt o prefer this appeal The appeal has now come up before us 
for final disposal 

It will be convenient at this stage to discuss and deal with a preliminary point 
raised by the learned Attorney General appearing for the plaintiffs Respondents. 
In order to appreciate and deal with the point so raised it will be necessary to take 
ro»* of the changed conditions that had been brought about in the matter of the 
J d r ii administration in the State by the recent political changes culminating 
ir the uoption of the new Constitution of India It will be recalled that the pre- 
sent review application was made on the 22nd August, 1946 and a notice to show 
cause was issued on the 4th December, 1947 The preliminary question as to 
the maintainability of the review application was decided on the 29th June, 1949 
iSUring aiY this periocf Rcgufation (IV'cd''io99)' was in force m tfie State ol'Travan- 
core Section ii, omitting the explanations which arc not material for our present 
purpose, and section 12 of that Regulation provided as follows 

(i) A Full Bench shall hear and decide all appeabfrom the decrees of the District Court* 
in suits in which the amount or value of the subject matter is not less than five thousand rupees 
-and amoun or v alue of the matter m appeal is not less than that sum TTie judgment of the Full 
Bench or the judgment of the majority, if there be difference of opinion together with the records 
of the case, shilj be submitted to us in order that the judgment may be confirmed by Our Sign Manual 
(a) Notviihsundmg anythmg in the provisions of the Cinl Procedure Code, the date of the 
decree shall be the date on which the judgment is declared m open Court afier being confirmed by 
Our Sign Manual 
ExplanaUon T 
(«) 
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Explanation II 

12 In case! decided under section 11 of this Regulation a Full Bench of the High Court may 
admit a review of judgment subject to the provisions of the Code of Civil Procedure If on review, 
a fresh judgment be passed the provisions of section ii shall asfarasmaybe apply 
It tvill be seen that under section 12 if a fresh judgment be passed then the pro- 
visions of section 1 1 shall, as far as pc^ible apply, that is to say the judgment 
shall have to be submitted to the Xlaharaja for confirmation by his Sign Manual 
and the judgment so confirmed shall have to be declared in open Court after such 
confirmation This tvas the position until the end of June, 1949 In the mean 
time on the 29th May, 1949 came the Covenant of merger between the Rulers of 
Tra\ ancore and Cochin tvith the concurrence and guarantee of the then Governor- 
General of India for the formation as from the isi July, 1949 of the United State 
of Travancore and Cochin with a common Executise Legislature and Judiciary 
Article III provided that as from the appointed day (i e ist July 1949) all rights, 
authority and jurisdiction belonging to the Ruler of either of the covenanting 
States which appertained or were incidental to the Government of that State would 
vest in the United State Article IV enjoined that there should be a Rajpramukh 
of the United State the then Ruler of Travancore being the first Rajpramukh 
during his lifetime. Broadly speaking Ariicles VI and XI vested the executive 
and legislative authority of the United State in the Rajpramukh subject to the 
conditions and'for the period therein specified Article XXI preserved the power 
of the Rulers to suspend remit or commute death sentences In exercise of the 
powers conferred on him by Article XI of the Covenant the Rajpramukh on the 
istjuly, 1949 promulgated Ordinance No Iofti24 Clause 3 of that Ordinance 
continued in force for that portion of the territories of the United State which 
formerly formed the territory of the State of Travancore all existing laws until 
altered, amended or repealed Similar provision was made in clause 4 for the 
continuance of Cochin laws for that part of the United State which formerly formed 
the State of Cochin On the 7th July, 1949 however, came Ordinance No II of 
1 J24. Clause 4 of this Ordinance repealed the Travancore High Court Act (Regu- 
lation IV of 1 099) . The relevant part of clause 8 wrhich is important for the purpose 
of the present discussion was in the terms following 

“8 All proceedings commenced prior lo the coming mto force of this Ordinance in cither 
of the High Court! of Travancore and Cochin hereinafter m this Ordinance referred to as the exist- 
ing High Courts shall be continued and depend m the High Court as if they had commenced in the 
High Court after such date 

Tne jurisdiction and powers ol the High Court were defined thus 
,8 Subject to the provisions of this Ordinance the Hgh Court shall have and exercise all 
the jurisdiction and powers vested m it by this and any other Ordinance and under any law which, 
may hereafter come into force and any power or junsdiction vested m the existing High Courts by 
any Act or Proclamation in force m the States of Travancore and Cochin immediately prior to the 
com ng mto force of this Ordinance 

Clause 25 leaving out the two Explanations which are not material for our 
present purpose and clause 26 ran as follows — 

"23 A Full Bench shall bear and decide all appeals from the decrees of the District Courts or 
the Court of a Subordinate Judge or of a Smglc Judge of the H gh Court m Suits in which the amount 
or valu of the subject matter is not less than five thousand rupees and the amount or value of the 
matter in appeal is not less than that sum 
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Exp anation I 
Explanation II 

6 la cases dec ded under section 25 of this Ordinance, a Full Bench of the High Court 
may adm t a renew of judgment subject to the promsions of the Travancore and Cochin Codes of 
Civil Procedure 

Clauses 18, 25 and 26 ha\e been substantially reproduced m sections 18 (i), 25 
and 26 of the United State of Travancore and Cochin High Court Act, 1125 (Act 
No V of 1125) which repealed, amongst other things, Regulation IV of 1099, 
Ordinance II of 1124 Then came the Constitution of India in 19^0 -which created 
a umon of several stafs grouped in Parts A, B and C by^the First Schedule The 
United State of Travancore Cochin became one of the Part B States Under 
Article 214 die High Court of the United State of Travancore and Cochin became 
the High Court of the Part B State of Tra\ancore Cochm and Article 225 continued 
the jurisdiction of and the laws administered in the then existing[JHigh Court 

The contention of the learned Attorney General is that in vieiv of the changes 
referred to abo\c which had the effect of setting up a common High Court for the 
United State of Travancore and Cochm with jurisdiction and power defined therein, 
the review appbcation has become infructuous, for, even if it be allowed, there will 
be no authority which will have jurisdiction and power to pronounce an effective 
judgment after rehearing the appeal It is pointed out that a review may be 
admitted under section 26 of the United State of Travancore and Cochin High 
Court Act, 1 125 only m cases decided under section 25 of the Act This case vvas 
not decided bv a Full Bench under section 25 of the Act and, therefore, no review 
18 maintainable under secuon 26 Further, if it be held that the appeal having 
been nled under section 1 1 of the Travancore High Court Regulation (IV of 1099), 
the application lor review must be dealt with under section 12 of that Regulation 
then savs the Attorney General if after the review is adnutted a fresh judgment 
has to be passed after rehearing the appeal the provisions of section 11 would have 
to be complied with namely, the fresh judgment will, under section 11, have to be 
submitted to the Maharaja to be confirmed by his Sign Manual and the decree 
Will hav e to be dated as of the date on which the judgment will be declared in open 
Court after such confirmation It is pointed out that the Maharaja of Travancore 
no longer possesses the power to consider and to confinn or reject ludicial decisions 
and 11 is submitted that such being the position in law the review apphcation.had 
become infructuous and should have been dismissed by the Full Bench in limiTie 
In our opinion this contention is not well founded The application for review 
Was properly made to the Travancore H^h Court and iheTravancoreHigh Court 
had to decide whether to admit or to reject the appbcation The judgment to be 
pronounced on the application for review did not require, under any provision of law 
to which our attention has been drawn, to be confirmed by the Maharaja or any 
■other authority It was a proceeding properly instituted and 'was pending on the 
1st July, 1949 and consequently under sccUon 8 of Ordinance No II of 1124 had to 
be continued m the High Court of ihe Umted State as if it had commenced m the 
x^said High Court after the coming into force of the said Ordinance In this case, 
the application for review was rqected by the High Court If, however, the High 
Court had admitted the review then such admission would have had the effect 
•of reviving the original appeal which was properly filed in the Travancore High 
Court under section 11 of the Travancore High Court Regulation (IV of logg) 
That appeal, so revived, having been commenced prior to the coming into force 



of Ordinance No II of 1124 ^solJd, under section 8 of that Ordinance, ha\-e had to 
be continued in the High Court of the United State as if it had commenced in that 
High Court after such date The position t\a!l be the same if on this appeal this 
Court noss admits the resaew, for, upon such admission the appeal filed 
m the Tra%ancore High Court tviU be retned and then, hating been commenced 
in the Trat-ancore High Court and contmued in the High Court of the Lmted 
State b> virtue of section 8 of Ordinance No II of 1 124 the appeal so ret it ed tviU, 
under section 8 of the Act of i hate to be contmued in that High Court as if it 
had commenced in that High Court after the coming into force of that \ct In 
other tvonh, the old appeal, if restored this Court on this appeal, tviU, bt the 
combined operation of section 8 of Ordinance II of 1 124 and section 8 of the Act 
of 1123, be an appeal pending m the High Court of the Lmted State Lnder 
our present Constitution Tra\-ancore Cochm has become a Part B State and under 
Article 214 the High Court of the Umted State of Traiancore Cochm has become 
the High Court of the Part B State of Travancore Cochm and shall have the juris* 
diction to exercise all the jurisdiction of and administer the law admuustered b> the 
High Court of the Lmted State Such appeal must, accordingly, be disposed of 
imder section 25 of the last mentioned Act Thai section docs not require anv 
confirmation of the judgment passed on the reheanng of the appeal by the Maharaja 
or Rajpramukh or any other autbontv Assuming, however, that the appeal, 
if restored, will have to be governed bv section 12 of the Travancore High Court 
Regulation {IV of 1099) e''en then the provTsions of section 1 1 would have to be 
applied ‘ as far as mav be ’ and it mav well be suggested that the portion of section 
ti which requires the confirmation bv the Maharaja v«H, in the events that have 
happened, be inapplicable In our opinion, therefore, the prebminarv objection 
<annot prevail and must be rejected 

Before going into the merits of the case it is as weU to bear in mmd the scope 
of the apphcation for revnew which has given nse to the present appeal It is 
needless to emphasise that the «cope of an application for review is much more 
restricted than that of an appeal Lnder the provisions in the Travancore Code 
of Civil Procedure which is similar m terms to Order 47 rule i of our Code of Cml 
Procedure, 1908 the Court of review has onlv a limited junsdicUoa circumscribed 
by the defimtive limits fixed bv the language used therem It mav allow a review 
on three speafied grounds, nameh (1) discovery of new and important matfer or 
evndence which, after the exercise of due diligence, was not wtthin the appheant’s 
Lnowledge or could not be produced by hnn at the time when the decree was passed, 
(u) mistalc or error apparent on the face of the record and (lu) for any other sufficient 
reason It has been held by the Judicial Committee that the words “ any other 
sufficient reason ” must mean “ a reason sufficient on grounds, at least analogous 
to those specified m the rule” Sec CWaja Ram \ This conclusion was 

reiterated by the Judicial Committee in Bi^MfuLor Pralap Sahi \ Paraih Xaih* and 
w-asadoptedbyourFederalCourtinWariS 34 iiJiiarP<i/v Anath J\'alh Learned 

-counsel appealing m support of this appeal recognises the aforesaid limitations 
.and submits that his case comes within the ground of “ mistaie or errorjapparent 
on the face of the record ” or some ground analogous thereto As already observ ed, 

1 (1912) 49 ML.J 332 49 3,8 ILJl 56 AH 6^4 (PC.). 

244 IL.R 3 Lab 127 (PC.) 3 (1949) a MLJ ao (1949) FX.J. 

2 (1934) 67 MX.J 608 LJl 61 i2a (I 9 W) F CJt 36 at pp 47 48 (F C). 
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out of the 99 objections taken m the grounds of revie^v to the judgment of the majority 
of the High Court only lo olgections were urged before the High Court on the 
hearmg of the apphcation for review Although most of those points have been 
referred to b> learned counsel for the appellants, he mainly stressed three of them 
be'bre us \We noiv proceed to examme these objections 

fhe first objection relates to the vahdity of the election of the first plamtiff 
as the Malankara Metropolitan and as such the ex offieto trustee and the elections 
of plaintiffs 2 and 3 as his co trustees at the Kanngasserai meeting This meeting 
IS pleaded m paragraphs 13 and 14 of the plaint In paragraph 18 of the plaint 
the plaint fis refer to the meeting said to have been held at the M D Seminary 
m December, 1934, on svhich the defendants rely, the plaintiffs’ contention being 
that tha* meetins v,as not convened by competent persons nor after due notice 
to all thu churches according to custom In paragraph 20 of their written state- 
ment the defendants deny the factum or the validit> of the Kanngasserai meeting 
rehed upon by the plaintifis They contend that that meetmg was not comened 
by competent persons nor was invitation sent to the large majority of the churches 
In paragraph 29 the defendants repudiate the allegations pleaded m paragraph 18 
of the plaint and maintain that them meetmg was convened properly and upon 
notice to all the churches in Malankara In paragraphs 16 and 18 of their repli- 
cation the plaintiffs reiterate the allegations in the plaint Issue i {b) raises the 
question of vahdity of the Kanngasserai meetmg of August, 1935 and issue 6 (a) 
raises the question of the validity of the M D Seminary meeting of December, 
*934 As the sun is for possession of the church properties the plamtifB, m order 
to succeed must establish their title as trustees and this they can o^y do by adduemg 
suff cient evidence to discharge the onus that is on them under issue i (J) irrespective 
of \ n ther the defendants ha\e proved the validity of their meeting, for it is well 
established that the plaintiff m ejectment must succeed on the strength of his own 
title It will be noticed that the defendants’ objection 10 the Kanngasserai meeting 
was two fold (1) that the meeting had not been convened by competent persons 
and (u) that notice had not been given to all the churches The District Judge 
m paragraph 164 of the judgment held, for reasons stated by him, that that meeting 
had not been convened by competent persons and m paragraph 165 he found that 
notice of the said meetmg had not been given to all the churches It having been 
conceded by the plaintiffs’ Advocate at the time of the final argument before the 
District Judge that there is no evidence on the plaintiffs’ side to prove that all 
the churches in existence prior to 1086 had been issued notices, the position was 
taken up that in the view of the plaintiffs’ party the defendants and their parti- 
sans by adopting the new constitution Exhibit AM had become aliens to the Church 
and as such v^-ere not entitled to be invited to that meetmg Their argument was 
that Kanngasserai meeting was only a meeting of the representatives of those 
churches which stood by the PaUiarch ^UiduUa II and the succeedmg Patriarchs 
and as the defendants and their partisans had become aliens to the Church no 
notice to theta was necessary This argument clearly amounted to an admission 
that no nottcA was sent to the cjiurches on the defendants side The Distnct 
Judge having held, contrary to the submission of the plaintiffs, that the defen- 
dants and their taarUsans had not gone out of the Church it followed, according 
to him, that they Vere entitled to noUce and as it v\as not proved that notices were 
•sent to them but the contrary as it was contended that no notice was necessary 
to be sent to them Distnct Judge felt it to be quite clear that the said meeting 
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was not duly convened In this view of the matter it was not necessary for the 
learned District Judge to go further into the matter and enquire whether notices 
had been given to Churches which had not adopted the new constitution Exhibit 
AM 

Coming to the judgment of the High Court it appears that the majority of the 
Judges dealt ssith the question of the vahdit> of the meeting in a superficial and 
summary manner Nokes, J , said — 

The lo\ser Court held that the meeting was not duly convened mainly because notice was 
not given to the defendants party (judgment paragraphs l66 167) The want of notice was not 
dupuied but was justified m accordance with the Patnarchaf monition (Exhibit Z) In voew of the 
conclusion stated above that the adopuon of the new constitution was clear evidence of the defend 
ants repudiauon of the Patriarchs Church and of the fact that the adoption took place in 1934 
about 8 months earl er than the meeting at Kanngasserai the want of notice was justifiable apart 
from the moniiioo The lower Courts conclusion that the meeting formed only a minonty of the 
Church 15 thus erroneous as is the conclusion (judgment paragraphs 164 167) that the meetmg was 
not convened b> competent persons 

Mr Justice Salh>anesan simply observed 
* The onlv defect pointed out v^as that no invitation of the meeting wat given to the Churches 
under the control of jst defendant The short answer to this is that having already become members 
of a new Church they were not entitled to any mvitauoD and were rightly ignored 
It thus appears that the question as to the competency of the persons who con- 
vened the Kanngasserai meeting was disposed ofby Notes, J in one single sentence 
at the end of the paragraph quoted above The learned Judge does not appear 
to have seriously applied his mind at all to the question of the competency of the 
convenors of that meeting Sath^-anesan, J , did not deal with the question and 
thought quite wrongly that the only question raised by the defendants was as to 
whether notice was given to the Churches under the control of the defendants It 
IS pointed outb> the learned Attorney-General that the judgment of Sathyanesan, J , 
was only a supplementary judgment, for he prefaced his judgment with the obser- 
vation that he entirely agreed with the findings of Nokes, J This argument might 
hav e had some force if Nokes, J , had dealt with the point The position, therefore, 
IS that neither of the Judges appbed his mind to the question of the competency 
of the persons who had convened the Kanngasserai meetmg As to service of the 
notice on all Churches, Nokes, J ,in the passage quoted above held that the defendants 
had gone out of the Church by reason of their adoption of the new constitution 
Exhibit AM and that consequently no notice was due to them Sathyanesan, J , 
also in the passage quoted above took the view that the defendants having become 
members of a new Church the defendants were not entitled to any invitation to the 
Karingasseri meeting The learned Judges having reversed the finding of the 
District Judge and held that the defendants had gone out of the Church by adopting 
the new constitution Exhibit AM U became incumbent on them to enquire whether 
all Churches not on the plaintiff s side had adopted Exhibit AM and if not whether 
such of them who had not adopted Exhibit AM had been summoned to the meeting 
It may be noted in this context that the learned Judges of the High Court in their 
judgment seem to indicate that the Churches which adopted Exhibit AM did so 
by participation at the M D Seminary meeting Reference has been made in 
the arguments to the various figures set out m the judgment of the District Judge 
as to the number of Churches whidi according to the evidence had attended the 
meetmg It is not clear how many out of 310 Churches claimed by the defendants 
to have been completely on their side according to Exhibit 272 had attended the 
R— 98 
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M D Seminary meeting and formally adopted the new constitution Exhibit AM. 
If adoption of the Exhibit AM is the test for deterimnmg whether notice is due or 
not, then it becomes important to consider whether all the Churches which were not 
with the plaintiffs but ivho had not adopted Exhibit AM had been served Apart 
from the question of the service of the notice there uas also the question as to the 
competency of the persons i\ho had convened the Karingasserai meeting where 
the piamtiffs are said to ha^e been elected While Mar Geererghese Dionysius 
was ali\ e he, as President of the Malankara Association, used to convene the meetings 
of the Association Wlio, after his death, was competent to issue notice of meet- 
ing’ There appear to be no rules on the subject In this situation, says the 
learned Attornc% General if all the members of the Association attended the meeting 
the defect of want of proper notice does not matter But did all members attend, 
even i'" the defendants party who had adopted Exhibit AM be left out ’ It does 
not appear that either of the two majority Judges of the High Court adverted 
to either of these aspects of the matter namely, service of notice to all Churches 
and competency of the persons who issued the notice of the Kanngasserai meeting 
and m any case did not come to a definite finding on the question The majority 
judgments, thei efore are defective on the face of them m that they did not effectively 
deal with and determine an important issue in the case on which depends the title 
•of the plaintiffs and the mamtainabihty of the suit This, m our opinion, is certainly 
an error apparent on the face of the record 

The next point urged by Jearned counsel appearing for the plaintiffs is that the 
majority dec sion proceeds on a misconception as to a conces'ion said to have been 
made by the defendants advocate It will be recalled that issues Nos 14 and 15 
quoted above raise the question of the defendants having gone out of the Church, 
for having commuted acts of heresy or having voluntarily given up their allegiance 
to the ancient Jacobite Syrian Church and establishing a new Church and framing 
a constitution for the same Likewise, issues Nos 19 and ao raise the question 
as to whether the plaintiffs and their partisans formed themselves into a new Church 
and separated from the old Church by reason of the several acts and claims therein 
referred to Here again the suit being one in ejectment it is more important for the 
plaintiffs to establish their own title by getting issues 19 and 20 decided in their 
favour than to destroy the defendants’ title by getting issues 14 and 15 decided 
against the defendants, for a mere destruction of the defendants’ title, in the absence 
of establishments of their own title carries the plaintiffs nowhere It is to be re- 
membered that this IS a suit by the plaintiffs as the validly constituted trustees and 
not a suit under the section analogous to section 92, Civil Procedure Code, for 
removal of defendants from trusteeship or for the framing of a scheme In para- 
graph 1 32 of his judgment the learned District Judge found that the acts and claims 
imputed to the defendants did not amount to heresy and did not make the defen- 
dants or their partisans heretics or aliens to the faith and that such acts and conduct 
mentioned in issue 15, even if proved, would not amount to heresy and would not 
amount to a voluntary giving up of their allegiance to or secession from the ancient 
Jacobite Church On the other hand, m paragraph 133 the District Judge held 
that the plaintiffs and thejr adherents bv taking up the position which they adopted 
in 1085 and which they had persistently maintained till then had unlawfully and 
unjusufiably created a split m the Malankara Church and might m a sense be said 
to have pursued a course of conduct amounting to persistent schism He held 
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that, ne\ertheless, the plaintiffs and their partisans had not become aliens to the 
'Church or created or formed themseKesmto a separate ChurCh as they had not been 
found guilty and punished tsith the remo\al from the Church or excoimnumcation 
from the Church b> a proper ecclesiastical authority It will be noticed that the 
learned District Judge found the facts imputed to the defendants not proxed but 
the facts imputed to the plaintiffs to ha\e been proved He made no difference 
between acts of heres') and merely xoluntary separation from the Chuicb but 
treated them on the same footing It will be recalled that in the interpleader 
suit of 1913 the District Judge had held that b\ accepting Abdul Messiah as their 
ecclesiastical head or b> denying the authont> of Abdulla II, Mar Gee\ erghese 
Dion^-sius and his co-trustees had not become afiens to the faith Finally, in the 
judgment on rehearing of the appeal reported in^ from which passages 
have been quoted above the acts imputed to the defendants in that cave which are 
Similar to those imputed to the defendants in the present case, with the exception of 
the adoption of Exhibit \M were held not to amount to a voluntary separation 
from the Church bj the esublishment of a new Church and that the Free Church case^ 
had no apphcation to the facts of that case Liiewase, m the present case the District 
Judge dealt with issues 15, 16 19 and 20 together, which covered usues on both 
heresy and v oluntary separation Presumably in v lew of the decision of the Court 
of Appeal m the previous suit the learned District Judge in this case did not make 
anv distinction between acts of heresv and voluntarv separauon from the Church 
and held that there vv-as “ no case of ipso facto heresv or xpso facto loss of mcmbenhip 
of the Church or ipso facto loss of sums as Priest and prelates for ecclesiastical offen- 
ces unless the offenders v>ere med and punished bv a competent authority ” Indeed 
the evidence of P \S 17, the Pope s delegate, is claimed as suppornng this view. 
It is in the light of this situauon that the question as to the mi'conception of the 
concession has to be considered Sathvanesan, J , m paragraph 4 of his judgment, 
referred to the concession said to have been made by the learned advocate for the 
defendants m the following terms — 

However the learned advocaie for ihe respondeais clarified tie atuauon 
bv \ eiy fairlv concediflg ihat plaintiff, had ooi left ihe Church and that they w ere as good members 
of the original Jacobite Svnan Church as ambodv eUe Another cUnfication has been made by 
the learned advocate for the appellants that the plamtifis v hatever might have happened in the 
past do not hold that the patriarch can at all intcrfeie in the incemal adnumstrauoii of the \|alan 
kara trust properues Plainnfls veein to have made their position clear even at the time of pleadings 
Accord ng to them The Patriarch as the ecclesiastical head of the Malankara Church, could exntcise 
that authonty by aivardaig such spiritual punishment as he thinks fit in cases of tnismanageraent 
or fm:.appropnat!on of Qiurch properties — lute pleading No 124 (1) The concession made by 
the learned advocate for the defendants has obviated the nececity of a lengthy disctjsion of several 
matters So it is worth pausing a while and imdeistanduis the importance and the unpucaUons 
of the concess ons It tends to mean — 

(1) that the Patriarch is not an alien to die Church i^ the Patriarch and his predecessors 
m quesuon are the true and lawful head of the onginal Jacobite Svnan Church, 

'll) that the plamu& and their partisans holding that 

(a) the Patriarch has only a spiritual supenssion of Jie administration of the trust pro- 
jieruea by the trusters 

(b) the Patriarch alone «-an consecrate Morone 

(e) that Exhibit BP is the true Chnon cd* the Jacobite Church and 

(d) that the Cathobcate was not property eslabliAed cannot, on these grounds, be considered 
o have become aliens to the onginal church 


45 TJ-R 116 


I«R (1904) AC 515 
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SoL-* questioa is more properly v.hethcr the defendanti have seceded from the original Clureli 
and <bnaed a neiv Church In the nature of the su t, the plauitiFs can succeed only if they malce 

(“k' that the defendants are using the trust properties belonging to Malankara Jacobite 
Ch.-ri.h tor the maintenance «uppo'i and benefit o*’ another and a different body, namely, Malanhara 
Cflhodox Synan Church and 

(B) that the plaintiff' are duh elected trustees’ 

I Xewist, Kokes, J at paqes 335-356 referred to the concession as foUow — 


‘ 'Ins Cou-i the defendants ads-ocatedid not seek to disturb the finding- 

that the plamtiffa ha not orconie aliens to the Church Indeed, as prcnously stated, he based his 
case on c'l- gro ad th b b parties were stiD within the Church This abandonment of his chents’ 
coDfnuca in th* lower G urt was no doubt due to the fact that the written statement mvohed an 
adr^i' ijii cf the p'aii f ff scase for the plainuffsin effect said we are the trustees of the Patnareb’s- 
C h h the defendants said we are the tmsteesofa Church to which the Patriarch isanahen’. 


Is r V, A aUtcnpi made here on behalf of the defendants to challenge the finding that the trust 
0 not become altered for any contention to the contrary provided no defence and was a further 
admission of the plaintiffs case But the existence of this allegation on the pleadings serves to em- 
phasise the defendants atlidue to the trust 


Further douii the learned Judge iatd — 


* The learned Judge held against the general aTlegatjon of separabon (judgment, 

paragraph 133 .butinfavourcf the special allegauon as to the plaintiff’s Mew pntasporaLbes (para- 
graph 108) He also recorded findings as to the limited scope of the Patriarch’s powers in tempcral 
affairs (paragraphs 58, 60), which seem to be based on the erroneous view I’litf clut that persons who 
are subject to two systems of law are ameiable for different aspects of the sane offence only to punish- 
ment under one SMt-m (sec p agraph ^7 The general finding was challenged in the tncnoraaduia 
of objection fgn..nQa in aid 11 nut not m the argument for thedefendants here, which, as previously 
stated, proceeded 01 ‘ is that both $ des were soil members of th* Church' 


On a p»am read tig of the rwo judgments it appears that the majority Judges took 
the vie«v that c'cn if, as held b\ the District Judge, the plaintiffs had been guilty 
of acts and conduct imputed to them it was not necessary for them to enqtuxe 
whether those acts were mere heresy or also amounted to a setting up of a nett 
Chuich or whether the Canon Law' requiring (he verdict of an ecclesiastic^ authority 
applied to both or only to acts of heresy This attitude they adopted simply be- 
cause of what they understood was the concession made bv the defendants’ advocate. 


nametv, that the plaintiffs had not gone out of the Church Tliey, however, felt 
bound, notwithstanding the contention of the defendants that they were also, for 


Similar reasons, within the Church, to consider whether the defendants had v oluntari- 
1 ) gone out of the Church by setting up a new Church as e\ idenced by them aforesaid 
acts Learned counsel for the appellants contends, and we think there is a good 
deal of force in such contention, that the majority Judges do not appear to have 
examined the question or considered whether voluntarily going out of the Church 


wasaconcept separate and distmctfrom acts of heresy and if so whether the acts and 
conduct imputed to the plaintiffs apart from being acts of heresy from an ecclesias- 
tical point of s tew, amounted also to voluntarily going out of the Church by establish- 
ing a new Cliurch \ordothcv appear to have considered whether the Canon 
law requiring verdict of an ecclesiastical authorm was required m both cases 
TTiere can be no doubt, therefore, on the lace of the judgment, that the decision of 
the learned Judges in this behalf proceeds on what they considered was concession 
made by the derendanb' adiocale that tha plaintiffs had not gone oitt of the Church 
Learned counsel for the defendanu appellants contends that this ii-as a misapprehen- 
sion and he relies on the affidavit of Sti E J PhUipose, adiocate, rath nhich uere 
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produced tvto letters written to him by the senior advocate. In the first letter it is 
stated as foUoivs — 

“I argued at Infill of ttc misconduct of the plaintiffs m going against the basic conditions ot 
the Ro^ al Courts’ judgment and said that while the conduct of each party is open to examination 
neither could be said to have left the Church Their acts inav be set aside in boil cases but they can- 
not be said to have left the Church The Judge* cannot accept it in one case as a concession and in 
the other case as my submission Deciding one part of it a* a concession not requirmg the decision 
of Court 15 unjust to my lengthy argument on the misconduct of the plaintiffs in regard to their diver- 
sion of property from the trust ’ 

In the second letter we find the following passages — . 

“ Throughout mv argument was that the plamofls had steadily and consistently set at naught 
the fundam-ntal principles of the chanty as seidcd in the judgments of the Royal Court and the 
Cochin Court 

As between the charge and counter charge of violation of the foundanon rules I expressed it as 
my view that while their vnews may he corrected by the Court neither party should be treated as 
having become aliens to the Church by reason merely of crroneoui views That is what i» explained 
in paragraph 1 7 of the grounds My opinion so expressed 1$ not to be treated as a concession of the 
one case and a submission as to the other If »> view of the lavrwas not acceptable the learned Judges 
must decide and not treat one part of a connected sutenient as a concession not requmng to be con- 
sidered by the Court 

In the Rcvietv petition ground No 17 is as follows — 

' 17 Their Lordships' observation that the defendants’ advocate based bis case on the ground 
that both parties were still within the Church and that the defendants advocate conced'd that 
the Plaintiffs have not left the Church and that they were as good members of the original Jacobite 
'Svnan Church as anybody else is inaccurate and incompleie, and misleading The advocate devoted 
A great part of the argument to showing that the plaintiffs have departed from the Constitution at 
lettled by the Roval Court Judgment The plamtift stated that the defendanu have left the Church 
In reply the argument was that there is no such dung as ibso /acie secession merely because of differ- 
ences of views on the powers of the Pamarcb or about the Canon to be followed It was in that 
tense and in that sense only that the argument was advanced that in law it must be tahen that both 
panieswere within the Chutch The Judge* were not justified in tahing it out of ts setting and using 
part of It as an admission in support of the plaintiffs and rejecting the other portion as a mere argument 
not sustainable m law so far as the defendants are concerned If n should be treated as an admission 
at al! It must have been accepted or rejected asa whole It must not have been tom piecc-meal and 
part used and part rejected 

The rcasorj assigned for concluding that the defendants have gone out of the Church apply even 
more strongly to the plaintiffs and the Judges should have dismissed the suit m /imine 

Their Lordships failed t note chat the basic constitution of the Church had been laid down by 
she Royal Court judgment and the plaintiffs by disowning and repudiating it had really seceded from 
it 

If the view of the Court was that departure from the rules of the foundaUon put the parties out 
of the Church it should apply alike to both the parties and the statement that neither party had gone 
out of the Church cannot be used to sustain the plaintiff * right and at the same time rejected as 
untenable to support the precisely similar rights of the defendants 

Their Lordships failed to note that the dcTendanls advocate strongly urged that it was necessary 
■to have the charges framed, enqui y held and due and proper grounds made out before a person can 
be put out of the Church and there was not even a whisper of it as having been comphed with 

Their Lordships also failed to note that there can be no such thing as an entire body of persons 
■agamst whom nothing was alleged or proved brtUg held to baie gone out of the Church 

Their Lordships failed to note that the so-called ad mi s si on did not in any way affect the defen- 
dants’ case that the Patriarch and the plamtiffs and their partisans have voluntarily left the Church 
■and had thereby ceased to be members thereof” 

Learned Attorney-General strongly objects to any reference being made to 
tbe facts contained m the affidavit of E J. Hubpose or the letters produced along 
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with it and he refers us to the decision of this Court in Sha Mulchand & Company, Ltd 
V JaiLohar Mills, Ltd and the cases therein referred to and to the case of Reg V 
Pesian i Dinsha and another^ It wil) however, be noticed that what was deprecated 
in that case was the fact that no affidavit had been filed before the trial Court for 
the rectification of what in the appeal Court was alleged to have been wrongly 
recorded by the trial Judge The Pnvy Council in Madhu Sudan Ckowdhn v Musam- 
mat Chandrabati Cfwixdhrain^ also suggested that the proper procedure was to move 
the Court m whose judgment the error is alleged to have crept in In this case, 
as already stated an affidavit was filed before the appeal Court itself while the Chief 
Justice tind Nokes J were still in office Further, if, as laid down in thejudgment 
of this Court to which reference has been made, the proper procedure is to apply 
to the Court whose judgment is said to be founded on a misconception as to the 
concession made by the learned advocate appearing before it, by what procedure, 
unless It be b> way of review could that Court be moved^ Indeed, the Madras case 
referred to in thejudgment of this Court freely indicates that the application should be 
by way of review Patanjah Sastn J (as he then was) sitting singly in the Madras 
High Court definitely took the view in Rekkanlt Chintta Gomnda Chetii^ar v S Varadappa 
CA<«iar* that a misconception by the Court of a concession made by the advocate or 
of the attitude taken up by the party appears to be a ground analogous to the grounds 
set forth iti the first part of the review section and affords a good and cogent ground 
for review The learned Attorney General contends that this affidavit and the 
letters accompanying it cannot be said to be part of “ the record ” Within the meaning 
of Order 47, rule i iVe see no reason to construe the word “ record ' in the very 
restricted sense as was done by Denning, L J , in Rex v Pforthumberland Compensation 
Appeal Tribunal Ex Parte Shaw^ which was a case of certman and include within 
that term only the document which initiates the proceedings, the pleadings and the 
adjudication and exclude the evidence and other parts of the record Further, 
when the error complained of is that the Court assumed that a concession had been 
made when none had in fact been made or that the Court misconceived the terms of 
the concession or the scope and extent of it it will not generally appear on the record 
but will have to be brought before the Court by way of an affidavit as suggested by 
the Privy Council as well as by this Court and this can only be done by way of 
review The cases to which reference has been made indicate that the misconcep- 
tion of the Court must be regarded as sufficient reason analogous to an error on 
the face of the record In our opinion it is permissible to rely on the affidavit as 
an additional ground for review of the judgment 

Turning to the affidavit and the letters and the ground No 17 of review it is 
quite obvious that the defendants had not given up their contention, upheld by the 
District Judge, that the plaintiffs had been guilty of the acts and conduct imputed 
to them What the learned advocate for the defendants did was to accept the 
Canon law as interpreted by the District Judge, namely, that nobody goes out of 
the Church without the verdict of an ecclesiastical authority, whether the acts 
complained of amount to acts of heresy or to the establishment of a new Church so 
as to make the persons who are guilty of such conduct aliens to 
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the faith If the majority Judges took the view that such %vas not the Canon law 
and th^.t die same acts and conduct may ha\e an ecclesiastical aspect m the sense 
that the\ amount to heresy pun shable as such and may also amount to a \ oluntary 
separation from the Church which is not an ecclesiastical offence and does not require 
the \erdict of an> ecclesiastical authority to place the guilty person out of the Church 
then It s\as clearly incumbent upon the majority Judges to consider whether the acts 
and conduct of which the plaintiffs had been found guilty had actually been commit- 
ted by them and s\hether such acts and conduct also had the dual aspect namely, 
amounted to an ecclesiastical offence requiring excommunication and also to a 
\ oluntary separation which not bemg an ecclesiastical offence did not require an 
ecclesiastical \crdict to place a guilty person out of the pale of the Church This, 
on the face of the judgment, the learned Judges failed to do 

Learned Attornei -General has submitted that the allegations against the 
plaintiffs are five in number, namely — 

(t) The Patriarch has Temporal powers over the properties of the- 
Malankara Church , 

(2) The Patnarch has got the power acting by himself to cxcommumcate- 
and ordain a Bishop , 

(3) Only the Patriarch may consecrate Morone , 

(4} The Canon of the Church u Exhibit X\TII of O S 94 of 1088, and 

(5) The Cathohcate has not been validly instituted in the Malankara 
Church , 

and suggests that these chaiges have been gone into directly or indirectly by the 
majority Judges and that, therefore no prejudice has been caused He, however, 
cannot dispute that the Judges have failed to consider and come to any definite 
finding on some of them \Ve do not consider that the contention of the learned 
Attomev General is entirely well founded Issue 20 (i) contains several charges 
against the plaintiffs and even if charges (a) and (6) have been referred to m the majo- 
rity judgment, the charges (c), (</) and (r) have certainly not been dealt with As 
to the temporal power of the Patnarch the District Judge held m paragraph 58 of 
his judgment that the Patriarch had no temporal authority or jurisdiction or con- 
trol over the Malankara Jacobite Synan Church and its temporalities and that 
the po\>cr of general supervision overspmtual Government conceded to the Patriarch 
inExhibitDY did not carry with it by necessary imphcation the right to interfere m 
the adimnistration ot'tfie temporaliues and' properties oF the Church The decision 
to the contrary in 41 T L R 1 cannot be regarded as having any bearing after 
that judgment was set aside subject only to three points as hereinbefore menUoned 
It does not appear that the majority Judges considered whether the plamuffs im- 
puted full temporal powers to the Patnarch or the limited one as conceded to him 

in Exhibitor and if they did impute to him lull temporal powers whether they had 

departed from a fundamenul tenet of the Church They do not also appear to have 
considered whether, if theplamtiffs ongmally pledged themselves to the tenet of 
full temporal power of the Patnarch and thereby departed from a fundamental 
article and such departure involved their havji^ become aliens, any subsequent 
change in their atutude by Luniting it as m Exhibit DY would TnaVf a difference 
Further, as to the power of consecratu^ Metropolitans Nokes, J found that a 
validly appointed Cathobcos had the power, und«- both versions of the Canon 
to consecrate Metropobtans without a Synod and that by so claiming the defendants 
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had not become aliens to the faith ITie learned Judge however, did not consider 
the implication of this finding so far as the plaintiffs xsere concerned This finding 
may lead to the implication that the claim that the patriarch alone has got the potrer 
o ordination and the Caiholicos has not that power cannot but be regarded as a 
departure from the Canon Issue ao (1) (o) (1) which relates to the consecration 
of Morone has been found in favour of the defendants If the defendants have not 
gone out of the Church bv malang the claim that Morone may be consecrated by 
the Catholicos or the vtetiopohian in Malankara then the learned Judge should 
have consid-red wb-lher a denial of such right by the plaintiffs consututed a de- 
parture b them * tn the Canonical lavv This the learned Judge failed to do 
Issue I fly ^ u) *^elated CO the establishment of the Cathoheate In ‘pleading” 
>c 4 the piuintifts maintained that a CathoUcatc had not been established at all 
Ine D s r t Iudg“ held that ^bdul Messiah by Ins Kalpana Exhibit 80 revived 
tic JaCobite Caitiohcate The Respondents’ ground of appeal No 17 assumed 
that a Cathoheate had been established Nokes, J , held that Abdul Messiah was 
a Palnaicb, that a Pattiarch had the power by hnnseff and without the Synod to 
establish a Caihohcaie and that a Cathoheate had been established by him although 
the old Call olicaie of the East bad not been reviv’ed Sathyanesan, J , however, 
held that the establishment of the Cathoheate m Malankara was dubious, surrepti- 
tious and uncanonical and that no Cathoheate had been established The two 
judgments appear to be somewhat at variance in this respect In any case, Nokes, J , 
has not considered whether the sund taken by the plaintiffs that no Cathoheate 
bad been estabhshed at all amounts ro a departure by them from the injunctions 
of the Carol iw On a fair reading of the majority judgments it appears to us 
that he rr«joritv juages have been misled by a nusconccption as to the nature and 
scooe of the conces»nn alleged to have been made by the defendants’ advocate 
If the acts imputed to the defendants amounted to a voluntary separation, the 
learned Judges should have considered whether the acts imputed to the plaintiffs 
likewise amounted to a voluntary separation If the defendants had not gone out 
of the Church by asserting that a Cathoheate had been established, that the Catho- 
l cos ran ordain Metropolitans and consecrate Morone then" they should have 
< I rj, (’ered v hether bv denying these assertions the plaintiffs had not gone out of 
the Chur *1 This they failed to do They could not properly decline to go into 
the question of fact on account of the admission of the defendants’ advocate that 
the plaintiffs remained in the Chvvrch Such admission at best was an admission 
T& ■ki CanrOT, kju,, ani Vne Aecreron VicA yiit btri ''t^rciTj'ianVy gone out Of 

the Church even in the absence of an eccIcsiasUcal verdict necessarily implies that 
the concession made by the defendants’ advocate requir ng an ecclesiastical verdict 
as a condition precedent to voluntary separation ako wts obviously WTong and an 
erroneous concession of law made by the defendants advocate could not be relied 
upon for saving the plamUffs The feet, therefore that cross-objCction No ir 
filed in the High Court bv the ddendants does not appear to have been pressed 
makes no difference In our opinion, for reasons staled above this head of objection 
raised by the learned advocate for the appellants before us is well founded and the 
judgments of the majority Judges arc vitia^ by an error of a kind which is sufficient 
reason within the meaning of the Code of Civil Procedure for allowing the review. 

The last point taken up by the learned advocate for the appellants is that 
although certain matters had been agreed to be left out in connection with issue 
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No learned Judges took an adverse vie^v agamsl the defendants on 

matters svhich had been so left out by agreement Issue No 1 1 relates to the po^ve^s 
of the Patriarch Clauses (fe) to (») relate to specific powers of the Patriarch 
Clause (a) of that issue is vague and is expressed in very general terms Paragraph 
60 of the District Judge’s judgment is as follows — 

60 It tvas stated by the advocates on both sides that tt is unnecessary for the purpose of this 
suit to determine or decide in a general and comprehensive manner or define ethausuvely all the 
powers that the Patriarch mav have over or in respect of the Malankara Church as the supreme 
spiritual of ecclesiastical head of the whole Jacobite Church including hlalanltara and I also think 
It IS not Via thm theprovanceorcompetencyofthis Court to attempt to do it ^\'hethe^he is the supreme 
spiritual head or whether he is the supreme ecclesiastical head his powers as the Patriarch in respect 
of the matters specified under clauses (b) to (h) of 1 sue ti (wheh have formed the subject-matter of 
dispute in this case) have been considered and defined under these vanous headings under this issue 
1 1 and It has also been slated bow far they have been determined or upheld by law Courts custocn 
practice and precedent so far as Malankara n concerned and these findings it is conceded on both 
-sides will suffice 

It ^v^ll be noticed that after this agreement issue No 1 1 related only to certain specific 
powers of the Patriarch The findings on these issues by themselves do not lead 
to any result Thev Mere, as it were, only introductory issues and were material 
for other issues, « ^ .issues 14, 15, 19 and 20 In other words, the general issue ii(fl) 
being gi%en up, the other issues mentioned above were automatically limited to 
the specific acts relating to the specific powers of the Patriarch The majority 
Judges have, however, certainly gone into three matters which were then agreed 
to hav'e been left out, t g , (a) obbgation to obe> the Patriarch whether canomcally 
installed or not, (6) extent of the right of the Patriarch by himself to decide matters 
of faith and (c) whether the Patriarch has flie right to approve of a Catholicos in 
the sense that such approval was necessary These matters are not averred 
in pleadings and no specific issues have been raised and, in the circumstances, should 
not have been gone Into The suggestion is that these points are covered by other 
issues It 15 said that the learned Judges held that the new constitution Exhibit AM 
amounted to a repudiation of the authority of the Patriarch on the following 
pounds — 

(1) Installation of Catholicos ignoring the Patriarch , 

(2) absence of a provision for the approval by the Patriarch or Malan* 
kara Metropolitan , 

(3) ordination of Metropolitan and the issuing of Staticons by the Catho- 
licos, and 

(4) the right to collect Ressissa 

These points are said to be covered by issues ti (i), (c), (^), and {k), and also by 
issues 10 (J), 14, 15 and 16 Assuming it is so, it is clear that the learned Judges 
also founded themselves on the three pomts hereinbefore mentioned which do 
not appear to fall withm any of the issues m the case except issue 1 1 (a) which was 
given up To decide against a party on matters which do not come within the 
issues on which the parties went to trial clearly amounts to an error apparent on 
the face of the record It is futile to speculate as to the effect these matters had on 
the minds of the Judges in comparison with the effect of the other points 

The above discussion, m our opimon, is quite sufficient for the purpose of 
■disposmg of this appeal and it is not ncCTssary to go mto-tfic- severai~othenrniror 
points raised before us In our opinion the appellants have made out a valid 

R— 99 
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ground for allowing their appbcation for reww ^V e accordingly allow this appeal 
set aside the judgment of the High Court and admit the review As the different 
points uivohed in this appeal are mtunately interconnected ue direct the entire 
appeal to be reheard on all pomts unless both parties accept any of the findings 
of the High Court The costs must follow die event and we order that the appellants 
must get the costs of this appeal before us and of the application for review before 
the High Court 

We need hardly add that the observations that vse have made in this judgment 
are only for the purpose of this apphcation for review and should not be taken or 
read as observations on the merits of the appeal now restored and to be reheard 
by the High Court 

Abpeal allowed 

SUPREME COURT OF INDIA 
[Gml Appellate Jurisdiction] 

Present — B K Muzherjea Vivian Bose and T L Venkataraju Ayyar, JJ 
Sat>a Dev Bushahri Appellant* 


Padam Dev and others Respondents 

Rtprtstnlal on of the Peoplt Act {XLIlIof i§5i) seel on 123 {B)—Gciemnenf servants subscribtng nemt 
nation paper « proposer and seconder— Effect — Appointment eff Cotemmt’it sertant as poUing agenl—ff eorira 
tern section 133 (8) 

Section 33'.(2) of the Repre$«ntation of (b« People Act 1931 conferred the privilege of proposirg 
and teeonding a candidate on any perroD who was reguicrcd m the electoral rollj and section 133 (8) 
of the Act cannot be constnied as taking awd^ that privilege It cannot be said that the candidate 
had procured the assistance Government servants by reason of his nomination paper being sub* 
scribed by Govemmefit servants as proposer and seconder 

Eaj Krashna Bose V Sinod Eanungo (1954) SCJ e86 followed « 

The appointment of a Government servant as a polbng agent does not per se contravene section 
123 (6) So long as the polling agent coniines himself to his work as such agent of merely identifying 
the voters it cannot be said that secuon 133 (8) has in any manner been infringed If it is made 
out that the cand date or hu agent has abused the right to appoint a Government servant as polling 
agent by explo ting the situation for furthering his election prospects, then the matter can be dealt 
w th as an infangeincnt of section 123 (8) 

Appeal by Special Leave grantedby this Court on the 25th January, 1954, 
from Judgment and Order dated the 23rd May, 1953, of the Election Tribunal,. 
Himachal Pradesh, Simla, in Election Petition No 14 of 1952 

Hardajal Hardy and R C Prasad, Advocates for the Appellant 

Ved V^cs, Semor Advocate (S K Rapur and fiaumt Lai, Advocates with him) 
for Respondent No i. 

The Judgment of the Court was deUvered by 

VenJtalarama dyer, J— This is an appeal against the order of the Election 
Tribunal, Himachal Pradesh, disnussmg Election Petition No 14 of 1952 On 
I2th October, 1951, five candidates (respondenU i to 5 herein) were duly nomi- 
nated for election to the Legislative Assembly of the State of Himachal Pradesh 
for the Rohru Constituency m Mahasu District The polling took place on 23rd 
November, 1951, and on 30th November, 1951, the first respondent was declared 
elected, he having secured the largest number of votes The result vvas published 
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m the Official Gazette on aoth December, 1951 On 14th February, 1952, one 
of the unsuccessful candidates, Cyan Singh (fifth respondent herein) filed Election 
Petition 14 of 1952 challenging the \alidity of the election of the first respon- 
dent On 4th August, 1952, heapphedto withdraw from the petition, and that 
ssas permitted by an order of the Tribunal dated 20th September, 1952 The 
appellant, %\ho is one of the electors in the Rohru Constituency then applied to 
be brought on record as the petitioner, and that was ordered on 21st November, 
i9j 2 The petition was then heard on the merits 

Though a number of charges were pressed at the trial, only two of them are 
material for the purpose of the present appeal (i) that Sri Padam Dev was in- 
terested m contracts for the supply of Ayurvedic medicines to the Government, 
and was therefore disqualified for being chosen to the Assembly under section 
7(d) of Act No 43 of 1951 , and (2) that he had procured the assistance of Govern- 
ment servants for the furtherance of his election prospects, and had thereby con- 
travened section 123 (8) of that Act The facts giving rise to this contention were 
that one Daulataram had subscribed in the nomination paper of Sri Padam Dev 
as proposer and one Motiram as seconder, both of them being Government ser- 
vants employed m the post office, and that one Sital Singh, an extra departmental 
agent was appointed by Sri Padam Dev as one of his polling agents at a booth 
at Arhal 

By Its judgment dated 25th September, 1953, the Election Tribunal held firstly 
that section 7 {d) of Act No 43 of 193! had not been made applicable to elections 
m Part C States and that further there was no proof that on 12th October, 1951, 
the date of noimnation, there were contracts subsisting between Sri Padam Dev 
and the Government \Vith reference to the charge under section 123 (8), the 
Tribunal held by a majority that the section did not prohibit Government servants 
from merely proposing or seconding nomination papers, and that 11 had not been 
proved that Daulataram and Motiram did anything beyond that As regards 
Sital Singh, while two of the members took the view that section 123 (8) did not 
prohibit the appointment of a Government servant' as polling agent, the third 
member was of a different opinion But all of them concurred in holding that 
this point was not open to the petitioner, as it had not been specifically raised 
m the petition In the result, the petition was dismissed It is against this judg_ 
ment that the present appeal has been brought by special leave 

The first question that anses for determination is whether Sri Padam Dev 
was disqualified for being chosen to the Legislative Assembly by reason of his having 
held at the material dates contracts for the supply of Ayurvedic medicines to the 
Himachal Pradesh State Government The answer to it must depend on the inter- 
pretation of the relevant provisions of Act No 49 of 1951, which governs elections 
to the Legislative Assembhes in Part G States Section 17 which deals 
with disqualifications runs as follows 

A person shall be disqualified for being ebosen as and for being a member of the Legislative 
Assembly of a State if he is for the timebeingd squalified for bemg chosen as, andfor being amem- 
ber of either House of Parliament urtdef any of the provisions of Article 102 

Article 102 of the Constitution which becomes incorporated m. the section by refe- 
rence IS as follows 

102 (i) “ A person shall he disqualified for being chosen as and for being, a member of either 

House of Paliament— 
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(a) If he holds any office of profit under the Gcn'emment of India or the Govemment of any 
Sute other than an office declared by Parliament by law not to disqualify its holder , 

(4) if he IS of unsound mind and stands so declared by a competent Court 

(e) if he IS an undischarged insolvent , 

[d) if he IS not a citizen of India or has vohintarily acquired the citizenship of a foreign 
■State or is under any acknmvledgment of allegiance or adherence to a foreign State , 

(<) if he u so disqualified by or under any law made by Parliament ” 

IVe are concerned in this appeal only %vith Article 102 (i) (r) The contention of 
the appellant is that ^ct No 43 of 1951 being a law made by Parliament, the dis 
■qualifications laid down under sectioo 7 therein would fall within Article 102 (i) 
■{(), and would under section 17 of Act No 49 of 1951 be attracted to elections 
held under that \ct 

The respondent attempted several answers to this contention He firstly 
contended that as Act No 43 of 1951 did not propno vtgore apply to elections in 
Part C States he tvas not a person disqualified by or under the terms of that law 
as required by Article 10a (i) (f) and that therefore he was not hit by section 17 
Though this contention might, at first thought sound plausible, a closer examina- 
tion of the language of section 17 shows that this is not its true import The sec- 
tion does not enact that persons who are disquabfied under a law made by 
Parliament shall be disqualified to be chosen under the Act What it does enact 
IS that if a person would be disqualified to be chosen to either House under an 
Act of Parliament, he would be disqualified to be chosen for the State Assembly 
In other words, what would be a disqualification for a candidate being chosen to 
either House would be a disquabfication to be chosen to the State Legislature 
In this view, it is of no consequence that the candidate was not disqualified under 
section 7 {d) by its own force 

It was next contended that whatever interpretation section 17 might be suscep- 
tible of if ii had stoodalone, read in conjunction with section 8 of ActNo 49 
of 1951 It must be construed as excluding section fy) (rf) of Act No 43 of 1951 
Section 8 of Act No 49 of 1951 enacts that Parts 1 and HI to XI of Act No 43 of 
1951 and the rules made thereunder apply to all elections under the Act, subject 
to such modifications as the President might direct Section 7 occurs m Part 
11 of Act No 43 of 193I, and that is not one of the Parts extended under section 8 
The argument is that section 7 having been omitted by design from the sections 
made applicable, the legislature must be taken to have intended that jt should not 
apply to elections held under the Act, and that section 17 should accordingly be 
so construed as not to defeat that intention Reliance was placed on the well- 
hnovni rules of construction that the provisions of a statute should be read in such 
manner as to give effect to all of them, and so as to avoid inconsistency and repug- 
nancy Both the sections can be given their full effect, it vras argued, by holding 
thnt by reason of the non inclusion of Part II under section 8, section 7 of Act 
No 43 of 1951 was inapplicable, and that subject to that, the other provisions 
enacted by Parliament would apply under section 17 But thu argument fails 
to take into account the scheme underlying Act No 49 of 1951 The framers 
of that Act wanted to enact a comprehensive code of election law for Part C States 
They had before them Act No 43 of 1951, and they had to decide how much of 
Jt they would adopt Part I of Act No 43 of 1951 consists only of short title and 
the interpretation section, and that was adopted m Act No 49 of 1951 Part II 
of Act No 43 ^95* <icals voth qualifications and disqualifications for membership 
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That subject is dealt with in sections 7 and 17 of Act No 49 of 1931* Section 7 
sets out the qualifications and section 17, the disqualifications It maj also be 
noted that i\hile disqualification for being chosen to either House of Parliament 
IS laid dosm as a disqualification under section 17 the electoral roll for Parli amen t 
IS to be taken under section 6 as the electoral roll for election to the State AssembU 
for the concerned area The«e provisions cover the \-er> ground cos ered bs Partll, 
and therefore there svas no need to extend ans portion of it under secuon 8 Parts 
III to XI deal svith the actual election from the commencement of the notification 
through all its stages and matters connected therewith, and the% ha\-e been adopted 
tn bLc m Act No 49 of i9oi That being the general scheme, it is not possible 
to read into the omission of Part II under section 8 an mtcntion that the disquali- 
ficaaons menUoned in secuon 7 should not appis to elections held under the Act 
Xor IS there any inconsistencv betsveen <ecuon 8 which passisTlv omits Part II, 
and «ecaQn 17 which posiuselj enacts that what would be a disquahficaaon under 
Aracle 10a would be a disquahfication for the purpose of this \ct. 

\ good deal of argument svas addressed to us based on the suhitanual idenat^ 
of the language of secUon 17 wnth that of section 1 1 o^ \ct No 43 of ig^i which 
alsooccursi n Part II wh ch contains section 7 The contenuon u that if section 
7 of Act No 43 of tOji could be construed as compnsed m section 17 of Act No. 
49 of rgai, it should also be held to have been comprised in ‘ccaon 1 1 0^ Act No 
43 of 1931, m which case, there was no need to enact tw-o prov-isions m the same 
Act, one overlapping the other The simpler thing, it w-as argued isould hate 
been to mclude section 1 1 m section 7 or rue terse All this difficult! could 
be avoided according to the respondent if the reference to Article 102 m «ec- 
tion 11 IS interpreted as limited to Article 102 (0 clauses (e) to (d and cot as m* 
eluding Article 102 ^i) (r), in which case the same construction »hould logicallt 
be adopted for section 1 7 But this reasonmg 1$ inconclusive because the ^pe of 
<ection 7 and that of Article 102 which 1$ incorporated b\ reference m section ii 
are different It must further be noted that section ! i occurs in a Qiapter which 
deals Qclusitel> wath qualifications and disqualifications for mcmbenhip to elec- 
toral college in Fart C States It is therefore not possible to draw aii\ inference 
from the non mclusion of section 7 in section 1 1 or rue terse On the other hand 
the construction contended for bt the respondent would gite no meaning to the 
tvordi “ disqualified for being cho*en as a member of either House of Parhament ” 
in «ection 17 The reult is that the qualificaUoos laid down m section 7 of Act 
Xo 4,3^ of iq^l must be held to be comqnsed tviihin 'cction of the Act. 

It was then contended that even on the footing that 'cction 7 of Act Xo 43 
of i9jI was comprised in «ection 17 of Act No 49 of 1931, the respondent was 
not duqualified because under section 7 (d) it would be a disqualification only if 
the candidate had entered mto contracts with the appropriate Government, and 
under section 9 (i) (0) “ appropriate Government ’ would mean, in relation to any 
disqualification for being chosen to either House of Paliament, “ the Central Govern- 
ment ’ , and in relapon to ans disqualification for bang chosen to the Legislative 
AsiCmblj or Legislative Council, “ the State Government ” It w-as argued that 
adopting the test that what would be a disqualification for bong a meniber of 
athcr House of Parliament under Article io2 would under section 17 be a dis- 
qualification for being chosen to the State Asembl), to operate as a disqualifica- 
tion the contract must be with the Central Government, that m the present case,. 
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the contracts, f any, were with the Himachal Pradesh State Government, and 
that therefore the respondent was not a person who would be disqualified for being 
elected to either House, and would in consequence be not disqualified for being 
elected to the State Legislatwe Assembly 

The appellant did not dispute the 'Correctness of this position He conten 
ded that, as a matter of law, the contracts of Sri Padam Dev were with the Central 
Government and that therefore he would be disqualified under the terms of sec- 
tion 7 {d) read \vith section 9 The basis for this contention is Article 239 of the 
Constitution, which enacts that the States specified in Part C shall be administered 
by the President through a Chief Commissioner or Lieutenant Governor to be 
appointed by him Reference was also made to Article 77, which provides that 
all executive action of the Government of India shall be expressed to be taken m 
the name of the President The argument is that the executive action of the Central 
Government is vested in the President, that the President is aslo the executive head 
of Part C States and that, therefore, the contracts entered into with Part C States, 
are, in law, contracts entered into with the Central Government The fallacy of 
this reasoning is obvious The President who is the executive head of the Part 
G States is not functioning as the executive bead of the Central Government, but 
as the head of the State under powers specifically vested m him under Article 239 
The authority conferred under Ariide 239 to adoumster Part C States has not 
the effect of converting those States into the Central Government Under Article 
ap, Ae President occupies in regard to Part C States, a position analogous to that 

0 a i^vemor m Part A States and of a Rajpraraukh m Part B States Though the 
Pan G States are centrally administered under the provisions of Article 239, they 

0 not cease to be States and become merged with the Central Government Arti- 
cles 240 and 241 provide for Parliament enacting laws for estabhshing legislative, 
executive and judicial authorities for those States and Act No 49 of 1951 was 
Itself enacted under the power conferred under Article 240 Section 38 (2) of that 
Act provides that all executive action of the State shall be expressed to be taken 
m the name of the Chief Commissioner It will be seen that while the executive 
acLon of the Central Government is to be taken under Article 77 in the name of 

1 e President, that of Part C Sutes is to be taken under section 38 (2), in the name 
o the Chief Commissioner Thus, there is no basis for the contention that con- 
tracts vnth Part C States are to be construed as contracts with the Central Govern- 


ment Ivor has the appellant established as a fact that there were any contracts 
etween Sri Padam Dev and the Central Government The records only show 
that the dealings were with the Chief Commissioner, who was in charge of the 
administration of the State ofHimachal Pradesh The contention of the appellant 
that the contracts of Sn Padam Dev vvcrc with the Central Government cannot 
e supported either m law or on facts It may seem anomalous that while under 
sections 7 (d) and 9 (i) of Act 43 of 1951 a contract with the State would operate 
as a disqualification for being chosen to the State Legislature and a contract with 
the Central Government would operate as a duquahfication for being chosen to 
cither House of Parliament, the respondent should be held to be not disqualified 
for election to the State Legislature when he holds a contract with the State Govern- 
ment But that IS because section 7 (d) was not in terms extended to elections m 
Part C States, and came in only with the qualifications mentioned in section 17 
In this view, the further question whether Sn Padam Dev held contracts 
with the Government at the material dates is only of academic interest Counsel 
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heading related to the subscribing of the nomination paper by Daulataranf as 
proposer and Mouram as seconder This question has since been decided adversely 
to the appellant m a recent decision of this Court reported m Raj Krushna Bose v 
Birod Karmngo\ ivhere it ivas held that section 33 (2) conferred the privilege of 
proposing or seconding a candidate on an> person who iras registered tn the elec- 
toral roll, and that secUon 123 (8) could not be construed as taking away that 
priMlege This objection must, therefore, be overruled 

Then there i« the question whether the appointment of Sital Singh as polling 
agent contravened section 123 (8) The majority of the Tribunal was of the opi- 
mon that the appointment of a Government servant as polling agent was not by 
itself objectionable, but the third member thought otherwise Tliey, however, 
agreed in decidmg the point against the appellant on the ground that it had not 
been expressly raised m the petition It was aigued for the appellant thxt as it 
was admitted at the trial that Silal Smgh was appointed polling agent, the point 
ivas open to him as it i\as a pure question of law As the facts are admitted, and 
the question itself has been considered b> the Tribunal, and as the point is one 
of considerable practical importance, we have heard arguments on it 

Section 46 of Act No 43 of 195* empowers a candidate to “ appoint m the 
prescribed manner such numbei of agents and relief agents as may be prescribed 
to act as polling agents of such candidate at each polling station Rule is 
the Representation of the People (Conduct of Elections and Election Petitions) 
Rules, 1951, prescribes the formalities to be observed in the appointment of such 
agents, and Form 6 framed thereunder provides for the polling agent signing a 
declaration that he ivoitld do nothing forbidden by section 128 That section 
emoins that esery agen*- shall maintain and aid m maintaining the secrecy of the 
soting Thus, here i* nothing in the Act or in the Rules barring the appoint- 
ment of a Go\ emirent s-rvant as a polhng agent And on the reasoning adopted 
in Raj Kmhna Bose v Dined Kanango^, wiih reference to section 33 (*)> conclu- 
sion must foUoiv that such appointment does not per se contravene section las (8) 
Nor IS there anything m the nature of the duties of a polling agent, which neces- 
sarily brings him wathin the prohibition enacted m that section The duty of 
a polling agent is merely to identify the voter, and that could not b> itself and 
without more, be said to further the election prospects of the candidate So long 
as the polhng agent confines himself to his work as such agent of merely identify- 
ing the voters, it cannot be -said that sccuon 123 (8) has, m any manner, been 
infringed 

It IS argued for the appellant that leaving aside the world of theories and 
entering into the realm of practical politics, the appointment of a Government 
servant as polling agent by one of the candidates must result m the dice being 
loaded heavily against the other candidate, and that situations might be con- 
ceived in which the presence of a Government servant of rank and importance as 
polhng agent of one of the candidates might prov e to be a source of unfair election 
practices But if that is established, and if it is made out that the candidate or 
his agent had abused the right to appoint a Government servant as polling agent 
b} exploiting the situation for furihermg his election prospects, then the matter 
can be dealt with as an infringement of section 123 (8) But the question which 
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we ha\ e got to decide is whether as an abstract proposition of law the mere appoint- 
ment of a Government servant as a polling agent is in itself and ivithout more, 
an infringement of section 123 (8) Our answer is in the negative In the present 
case, the finding is that be>ond acting as pollmg agent Sital Singh did nothing 
Nor is there any finding that the respondent in any manner availed himself of his 
presence at the polling booth to further his own election prospects Thus there 
are no grounds for holding that section 123 (8) had been contravened 
In the result, the appeal fails and is dismissed with costs 

Appeal dismissed. 
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E D Sassoon Company, Limited 
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The Commissioner of Income-Tax, Bombay City 

Respondent 

CiiW Appeal Ao 30 of 1953 
The Commissioner of Income-Tax, Bombay 

Appellant* 

Messn, Agarwal &, Company Lusted, Bombay 

Respondent 

Cml Appeal Jfo 31 of 1953 
The Commissioner of Income-Tax/Excess Profits 
Bombay City, Bombay 

Tax, 

. Appellant* 

Messrs Chidambaram Mulraj &. Co , Limited 

Respondent 

Irumt tax Act {XI ef igaa), sietian 4 (i) {a)—Se»p< — Managxng Age \ty ufitse remunetat tin it payable 
annually— Transfer of I<Ianaging Ageney is the middle of a year — Inami if ten be epperlioned for purposes 
ofassessrmntlotax—Seelioni^lfjoflneornetaxAel—lfattTaeUd—TtttnsfeT of Fnperly Ael {O' ef 1882}, 
section z6—Appl cabiUty 


Das and Bagawati JJ {Jagannadlutdas J , contra) — When remuneration or commission is 
expressed at »o much per annum without anything more it uould amount in law to a supulation for 
the payment of remuneration per year and the servant would not be entitled to get any remuneratioii 
unless and until he has completely performed hu contract and such performance would be a condi- 
tion precedent to the recovery of any wages or salary foe that definite penod of service That would 
be the position even if the remuneration was to accrue due and becomes vested at stated penods 
and unless the servant performed the conditirai and fulfilled his duty as a faithful servant down to 
that sUpiiiated date or toe stateci penod no salary would accrue due and'become payable to'liizn until 
at the end of such period of service 

fThe Managing Agency Agreements m the instant case were found to be entire and indivisible 
contracts supulatmg a payment of reimmeraiKai or commission per year and enjoined on the Manag* 
ing Agents the duty and obhgation of rendeimg services to the Company for the whole year by way 
of condition precedent to their earning any remuneratioa or commission for theparucular accounting 
year] No ‘ debt ’ is created m favour of the hfanaging Agents till the completion of the period 
mentioned and where there is a transfer of the Managmg Agency u the middle of an year the uans* 
ferors were not entitled to the remuneration up to the date of transfer though they had rendered 
service as Managing Agents of the Company for the broken penod VVTial the transferees obtamed 
under thedeedsof assignment and transTerwas the expectancy of earning a commission in the event 
of the condition precedent by way of complete performance of the obligation of the Managmg Agents 
under the Managmg Agency Agreements being fulfilled and a debt ansmg m favour of the Manag- 
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ins Aftots at the end of the stated pencdi of semee conttnseot on the ascertaiimient of net profits 
-as a result of the working of the Company dunng the calendar year ^\’hat the transferees recnvtd 
from the compan es under the terms cf the Managing Agency Agreements which were thus trans 
ferted to them, would be their income and no part of such tncoiae could ever be said to has e accrued 
to the transferors dunng the chargeable accounting period 

\Vhate%er i as the contnhuuon of the transferors towards the earning of that commissioa during 
the whole calendar year I'fas the subject matter of the assignment in fa\-our cf the transferees and 

that was sufficient to spell out a contract to the contrary as provided in section 36 of the Transfer 
of Property Act Section 26 (a) of the Income taxAct is not attracted to the case either In order 
to attract the operauon of that secuon the person succeeded must have had an actual share in the 
income profits or gams of the previous y ear and in the instant case it has been found that the tjaas 
ferors cannot be said to have acquired any share m commission for the broken periods 

The true test under section 4 (1) (a) of the Income tax Act is not whedier the tranrferors and 
the transferew had worked for any particular periods of the year but s hethet any income had accrued 
to the transferors and the transferees withm the chargeable actoimting period 
The transferor is not liable to tax in respect of that remuneration 

P/r JagamaiSadiSt J — The profits and gams of die whole year relate to the business earned on 
boih by the ass gnor and the assignee when wsetber and are hence taxable as lacome accrutng 
lo both and apportionable as such between them Secnoo s6 (2) of the laeome tax Act also apphei 
to the case 

On Appeal from th« Judgment and Order, dated tlie istb day of SeptemlJcr, 
193! of the High Court of Judicature at Bombay in Income tas Reference Xo 
a? of i 9 oi» arising out of the Order dated the sjid da) of November, 1949, of 
the Income Tax Appellate Tribunal m Income Tax Appeal No 122 of 1947 48, 
■etc 

B J At \Itul tnna Senior Adtocate, (D H DuarkaDas — permitted to appear 
under Rule 6 Order II, S C R and Bajtnder Aam n, Adtocate, with him) for the 
Appellant m C A \o 3 of 1933 

U C SWd/rai/, Attorney General for India (CJn JoshizndP A Mehta, Ad\o- 
cates with him) for the Respondent in C A No 3 and for the Appellant in C A 
Nos 30 and 31 

C A Dapktary, Solicitor General for India (i? J JToIaA, \ A Polkhma]a 
and / j\ Shroffs Advocates, with him) for the Respondent in C A No 30 

B 3 Aolah,Af A Palkhtu-ala and I Advocates, for the Respondent in 

G A No 31 

The Court delivered the following Judgments — 

Das andPhap^lt^JJ fjjekvcred by BAflgitafi., jf \ — ^These arise. of 

two judgments and orders of the High Court of Judicature at Bombay in Income- 
tax References Nos 03, 24 and 17 of tgjt made by the Income tax Appellate 
Tribunal under section 66 (i) of the Indian Income tax Act and section 21 of the 
Excess Profiu Tax Act 

E D Sassoon &. Company, Ltd (hereinafter referred to as the Sassoons) 
were the Managing Agents of (j) E D Sassoon Lnitcd Mills, Ltd , under agree- 
ments, dated the 24th February, 1920 and the 2nd October, 1934, (2) Elphinstonc 
Spinning S.\\eav mg MilU Company, Ltd, under the agreement, dated 23rd May, 
1922 and (3) Apollo Mills, Ltd , under the agreement dated the 23rd May, 1922 
The Sassoons agreed to transfer their managing agencies of the said companies to 
Messrs Agarvval &. Co, Cludambartun Mulraj fi. Co , Ltd and RajpuUna Tex- 
tile (Agencies) Ltd , respectively by letters, dated the 3rd September 1943, j6th 
April, 1943 and the 27th April, 1943 The consent of the shareholders of the 
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respectne companies to the agreements for transfer w’as duly obtained and the 
Managing Agencies i\ere ultimately transferred to the respective transferees with 
effect from the 1st December, 1943, ist June, 1943 and ist July, 1943, re'pectively. 
The Sassoons executed in favour of Messrs ^garwal Co , Chidambaram Mulraj &, 
Co ,Ltd , and Rajputana Textile (Agencies) Ltd , formal deeds of assignment and 
transfer and received from them Rs 5780,000, Rs 12,50,000 and Rs 600000 
respectively on transfers of the ^fanagmg Agencies, and the net consideration, 
nc , Rs 75 77,693 received bv them on such transfers was taken bv them to the 
“ Capital Reserve Account The accounts of the Managing Agency commis- 
sion payable by the respective companies to the Managing Agents for the year 
1943 were made up in the vear 1944 and Messrs Agarwal &. Company received 
from the E D Sassoon United Mills, Ltd a sum of Rs 27 94 504, Chidambaram 
Mulraj &. Co, Ltd received from the Elphmstone \\ caving &. Spinnmg Mills 
Co , Ltd , a sum of Rs 2,37 602 and the Rajputana Textile (Agencies! Ltd , received 
from the Apollo Mills, Ltd , a sum of Rs 3 82 608 as and by way of such commis- 

For the assessment year 194445 and the chargeable accounting penod ist 
January, 1943 to the 31st December, 1943, the original income-tax and excess 
profits tax assessments of the Sassoons were made on the 31st Mav, 1945, at a total 
income of Rs 46 48,483 This income, however, did not include am part of the 
Managing Agency commission received bv the transferees Tlie.cntire amounts 
of the Managing Agency commission received by the transferees v ere assessed by 
the Income tax Officer for the assessment year 1945-46 as the income of the trans- 
lerees The transferees appealed to the Appellate Assistant Commissioner who 
confirmed the orders of the Income tax OflRccr When the matter was taken in 
further appeal to the Income tax Appellate Tribunal the Tnbuml by its order 
dated the 28th December, 1949, accepted the transferees’ contention that the Manag- 
ing Agency commission received by them should be apportioned on a proporbonate 
basis and the transferees should be made liable to pay tax only on the commission 
earned by them during the period that they had worked as the Managing Agents 
of the respective companies 

The Income tax Officer and the Excess Profits Tax Officer appear to have 
discovered that the amounts of the Managmg Agency commission earned by the 
Sassoons prior to the dates of the respective transfers were not brought to tax and 
therefore issued on the 29th June, 1946 notices under section 34 of the Indian 
Income tax Act and' section ol the ficcess Frotits lax Act upon the bassoons 
on the ground that their income from the Manning Agency had escaped assessment 
The Income tax Officer and the Excess Profits Tax Officer wanted to include in 
the assessable income of the Sassoons Rs 2851 934 made up of Rs 25,61,629 m 
respect of the Managing Agency of the E D Sassoon 'United Mills, Ltd , for the 
period of 1 1 months from the 1st Januarv, 1943, to the 30th IVovember, 1943, Rs 
•gg 001 in respect of the Managing Agency of the Elphmstone Spinning and Weav- 
ing Mills, Ltd , for the period of five months fiom the ist Januarv, 1943 to the 31st 
May, 1943 and Rs 1,91,304 in respect of the Managing Agency of the Apollo Mills, 
Ltd , for the period of six months from the ist January, 1943, to the 30th June, 
*943 contending that such \Ianagmg Agency commission had accrued to the Sas- 
toons for services rendered so that on the dates on which the Agencies were trans- 
ferred the Sassoons were enbtled to such remunerabon from the managed com- 
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pani-^ in tbe form of conmussion for ser\Tces rendered up to the dates of the transfers 
In sp e Q*’ the objection of the Sassoons the Income tax Officer and the Excess 
Profits Tax Officer determined these sums as their escaped incomes and assessed 
them accordingly The Sassoons appealed to the Appellate Assistant Commis- 
sioner who dismissed the appeals and further appeals svere taken to the Income tax 
Appellate Tribunal The Income lax Appellate 'Tribunal rehed upon its order, 
dated the 28th December, 1949 m the case of the transferees and confirmed the 
orders of the Appellate Assistant Commissioner The Tribunal was of the opimon 
that the Managing Agenc> commission was earned for scmces rendered and 
therefore t was taxed m the hands of the person who carried on the business of the 
Managir^ and not in the hands of the pcison to whom it was assigned, 

and that herefo e so far as the Sassoons were concerned the Managing Agency 
ccmrai'^sion should be apporuontd between thenci and their transferees 

The Sassoons apphed under section 66 (i) of the Indian Income tax Act 
ard section 21 of the Excess Profits Tax Act requesting the Tribunal to draw a 
statement of the case and refer the question of law arising out of the orders to the 
High Court for us decision On the rath January, 1951, the Tribunal by its state- 
ment of the case referred to the High Court one question of law as arising out oT 
Its orders , 

wfa thn la the circunutsaces of (be cate was the bl» lagms Ageoey commusoa liable to be 
apportioned between the asseaee company and the assigne 

observing that in its opinion that question was not when the Managmg Agency com- 
mission accrued but the real question was lo uhom it accrued This reference 
was made b\ the Tiibunal in R A No 474 of 1950 51 and R A No 475 of r950" 
51 referring the question of law thus framed in regard to the Managing Agency 
commiSMon of the E D Sassoon United Mills, Ltd and the Elphinstone Spinning 
and Weaving Mdls, Ltd the whole of the Managing Agency comitussion havmg 
been paid respectively 10 Messrs Agarwal S. Company and to Chidambaram Mulraj 
Co , Ltd , in the ^ear 1944 This was Income tax Reference No 27 of 1951 

The Commissioner of Income tax/Exccss Profits Tax, Bombay City, also re- 
quired the Tribunal to refer to the High Court the question of law arising out 
o'" its order in the appeal of Messrs Agarwal &. Company in which the Tribunal 
had held as aboie that the Managing Agency commission should be apportioned 
between the Sassoons and the tran^erccs The statement of the case was accord- 
ingly submitted by the Tribunal on the 12th January, 1951 and the same question 
as above was referred to the High Court This reference was Income tax Reference 
No 24 of IQjI 

A similar application was made by the Commissioner of Income tax/Excess 
Profits Tax, Bombay City, for reference in the appeal of Chidambaram Mulraj S. 
Co , Ltd The Tribunal submitted its statement of case abo on the same day and 
referred the very same question to the High Cou t This reference was Income- 
tax Reference No 23 of 1951 

All these references came for hearing and final disposal before the High Court 
Income tax References Nos 24 and 27 of 1951 were heard together and one judg- 
ment wras dehi-crcd, answering the question submitted to the High Court m both 
the references in tlie affirmainc Following upon this judgment the High Court 
abo answered in the affirmalnc the quesUon which had been referred to it by the 
Tribunal in Income tax Reference No 23 of 1951 The decision of the High Court 
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^\as thus against the contentions which had been ui^ed both by the Sassoons and 
the Commissioner of Income tax and the Sassoons as ssell as the Commissioner of 
Income-tax obtained lease under section 66-A (3) of the Indian Income-Tax Act 
and section 133 (i) (c) of the Constitution for filing appeals to this Court The 
appeal of the Sassoons was Ci\il Appeal \o 3 of 1953 and it was filed against the 
Commissioner of Income tax, Bombay City The appeals of the Commissioner 
of Income tax against Messrs Agarwal 6^ Co and Chidambaram Mulraj &. Co , 
Ltd , respectively t\-ere Civil Appeal \o 30 of 1953 and Civil Appeal No 31 of 
1953 These appeals have come for hearing and final disposal before us 
All the appeals raise one common question of law, iiz , whether in the cir 
cumstances of the case the Managing Agency commission was liable to be appor- 
tioned betv\een the Sassoons and their respective transferees in the proportion 
of the services rendered as Managing Agents by each one of them and the deci- 
sion turns upon the question whether anv income had accrued to the Sassoons 
on the dates of the respective transfers of the Managing Agencies to the transferees 
or at any time thereafter This judgment vviU cover our decision m all the appeab 
It will be convenient at this stage to set out the relevant clauses of the respec- 
tive Managing Agenev Agreements and the deeds of assignment and transfer 

The onginal agreement with the E D Sassoon Lnited Mills, Ltd , vvas entered 
into on the 24th February, 1920, by Sir Edward Sassoon and others carrying on 
business in partnership m the style and form of Messrs E D Sassoon &. Co The 
Managing Agency was transferred with the consent of the company by E D Sas- 
soon &. Company to the Sassoons and another Managing Agency Agreement was 
executed betw een the company and the Sassoons on the 2Tid October, 1 934, appoint- 
ing and recognising the latter as the Agenu of the company from the ist January, 
1921, for the residue of the period and upon the same terms and conditions set out 
in the original agreement, dated the 24th February, 1920 Under clause 1 of 
that agreement the Sassoons and their assigns were appointed the Agents of the 
Company for a period of 30 y ears from the date of the registrauon thereof and there- 
after until they resigned or were removed from office by a special resolution of the 
company Under clause 2 the remuneration of the Sassoons and their assigns 
was fixed at a commission of yj per cent per annum on the annual net profits of 
the company after making all proper allovvanccs and deductions from revenue 
for workmg expenses chargeable against profits, provided however that if in any 
year no such commission was earned or it fell short of Rs 1,20,000 the cotnapny 
was to pay to them a sum sufficient to make up the nummum remuneration of 
Rs 1,20,000 per annum on account of such commission The said commission was 
under clause 2 (rf) to be due to them yearly on the 31st of March m each and every 
year during the contmuance of the agreement and vvas to be payable and to be 
paid immediately after the annual accounts of the company had been passed by 
the shareholders Under clause 3 the Sassoons and their assigns agreea with the 
company that they would be and act as the Agents of the company during the 
said term for the said remuneration and upon and subject to the terms and condi- 
tions therein contamed Clause 10 of the .^reement provnded as under 

“ It shall be lawful for the said firm to ass^ this Agreezaent and the rights of the said firm here 
under to any person, firm or company having authority by its coashtuUon to become bound by the 
obhgationj undertaken by the said firm hereunder and upon such assignment bemg made and noti 
fied to the said Company the said Company shall b« bound to recognise the person or firm or com- 
pany aforesaid as the Agents of the said Crmpany in IiLc manner as if the n?Jnc of such person, firm 
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or company bad entered into this Agreement with the *aid Company and the said Company shall 
fo'thwith upon demand by the said firm entcrinto an J^reement tnth the person, firm or company 
aforesaid appomting such peRon, firm or company the Agents of the said Company for the then resi- 
due of the term outstanding under the Agreement and snth the like powers and authorities remunera- 
tion and emoluments and subject to the like terms and conditions as are herein contained ’ 

The letter, dated the 3rd September, 1943, recording the agreement of trans- 
fer of the Managmg Agenc) provided that m the event of the transaction being 
completed in its entirety as therein stated the transferees vv ould be entitled to receive 
the commission pavable by the Company under the Managmg Agency Agree- 
ment on the profits for the calendar vear 194.3 The deed of assignment and 
transfer executed between the Sassoons and Messrs AgarwalS. Company in pur- 
suance of this agreement on the 26th January, 1945, stated that the Sassoons thereby 
transferred to Messrs Agar\\al&. Company as from the ist December, *943, their 
office as Managing Agents of the Company for the unexpired residue of the term 
created by the said Agreement, dated the Q4th February, 1920, as also the said 
Agreements, dated the 24th Februarv, i920and the 2 nd October, 1934 ^’td all their 
rights and hentfits as Managing Agents under the said Agreements and Messrs 
Agarwal S. Company agreed to be the Managing Agents of the Company from 
the 1st December, 1943. in place and stead of the Sassoons for the said unCNpired 
residue of the term with like powers, authorities, remuneration and emoluments 
as were contained in the said Agreements It may be noted that even though 
the letter recording the agreement of transfcrerpressly provided that the transferees 
vvould be entitled to receive the commission payable by the Company under the- 
Managing Agency Agreement on the profiu for the calendar year 1943 no such 
term was incorporated in the deed of assignment and transfer x 

The original agreement entered into by the EJphinstone Spinning L Weaving- 
MiEs Co , Ltd , was v-ith Messrs Hajee Mahomed Hajee Esmail S. Company and 
was dated the a4th July, 1919 The Managmg Agency was transferred with the 
consent of the Company by Messrs Hajee Mahomed Hajee Esmail and Company 
to the Sassoons and on the 23rd May, 1922, another Managing Agency Agreement 
was executed by the Company in favour of the Sassoons, their successors and assigns 
employing them the Agents of the Company from the ist February, 1922, for the 
uncxpircd period of the term of 60 vears commencing from the 3rd July, igig 
Under clause 3 of the Agreement the Company was during the continuance thereof 
to pay to the Sassoons, their successors and assigns by way of remuneration a com- 
mission of ten per cent on the net profits of the Company and a further sum of Rs 
1,500 per month Under clause 6 the Sassoons, their successors and assigns were 
to be at liberty to retain, reimburse and pay themseh cs out of the moneys of the 
Company inter aha all sums due to them for commission and otherwise The 
deed of transfer executed by the Sassoons m favour of Chidambaram Mulraj & 
Go , Ltd^on the 2nd June, 1943, stated that the Sassoons assigned and transferred 
the Agrce^nt, dated the agrd hlay, 1922, between themselves and the Company 
for the uneiqpired residue of the term of sixty years specified therein and the full 
benefit and afl^antage thereof together with the benefit of the Agency and the 
office of the AVents thereunder and the right to receive the remuneration there- 
after to become payable by the Company under or by virtue of the said Agreement 
and together wiUXthc benefit of all rights, privileges, powers and authorities given 
and conferred onVthe Sassoons thereunder 
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It IS significant to obser%e that before the income-tax autfioiities as also the 
High Court no distinction was drawn bettveen tlje provisions of these two Agency 
Agreements m regard to the right of the Managing Agents to remuneration there- 
under and the facts in so far as the> related to all the Managing Agencies were 
treated as similar The quantum also was not disputed m each case though the 
principle of apportionment was in dispute 

The Sassoons w-ere assessed for this “ escaped income ” on the basis that they 
had earned the income b) rendering services as Managing Agents to the Companies 
for the respective periods that thev continued to be the Managing Agents and the 
transferees had rendered the services for the balance of the periods completing the 
full >ear of accounting and had earned the proportionate commission and there- 
fore the amount of commission which the later actually received included the Sas- 
soons’ share of commission in respect of which the> were not liable to tax but the 
Sassoons The High Court adopted this test of the services rendered by the Sas- 
soons as well as the transferees during the whole of the tear and considered the 
proportions of the services rendered bt the Sassoons and the transferees as the Manag- 
ing Agents of the Companies as decisive of the portions of the Managing Agenev 
commission earned respectively b> each The parenthood of the income received 
by the transferees was considered to be the real test of the apporuonabiUty of the 
amounts of the Managing Agency commission and the total amount of the Manag- 
mg Agency commission w as thus apportioned between the Sassoons and the trans- 
ferees in the proportion of u to 1 in the case of the E D Sassoon United Mills, 
Ltd and 5 to 7 m the case of the Elphjnstone Spinning and ^\ caving Mills Co , 
Ltd , the transfers of the Managing Agencies having been made with effect from the 
1st December, 1943 and the 1st June, 1943, respective!) The income was held asses- 
sable to tax not on the basis of receipt but on the ba»is of accrual The receipt by 
the transferees was considered of no consequence 'Shat was received by the trans 
ferees was treated as including the proportionate shares of the Sassoons m the in- 
come which could be attributed to their periods of service as the Managing Agents 
of the respective Companies and even though actuall) received by the transferees 
they were treated as income which had accrued to the Sassoons by reason of their 
having acted as the Managing Agents of the re«pective Companies for the res- 
pective periods The Sassoons’ shares of the income were thus considered as 
having been earned b) them during the year 1943 and were held on the con- 
struction of the deeds of assignment and transfer executed by the Sassoons in favour 
of the transferees as having been assigned by them to the transferees and even 
though the transferees received the whole of the Managing Agency commission 
payable by the Companies to the Managing Agents under the terms of the res- 
pective Managing Agency Agreements, the Sassoons, the assignors and not the 
transferees the assignees were assessed to tax m respect of the proportionate shares 
of income earned by the Sassoons in the year 1943 

It was urged before us on behalf of the Sassoons that no part of the managing 
agency commiss on for the broken periods of 1943 was earned by them It did 
not become a debt due by the Companies to the Sassoons and it could not there- 
fore be said to have accrued to them The contract of employment was an entire 
and an indm^ible contract and the remuneration payable by the Compames to 
to the Sassoons thereunder was pay able at stated pericxls It was a condition prece- 
dent to the Sassoons earning the remuneration that they fulfilled the terms of their 
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emplo>-ment, completed the period for which the remuneration was payable to 
them and the service for the particular period was a condition precedent to their 
earmng the remuneration for that period The stated period was that of a year 
and no remuneration was payable to the Sassoons till the end of the >ear 
and unless and until they completed the period of the year they would not be 
entitled to any commission or remuneration for the year, much less for the broken 
period It ivas therefore contended that the Sassoons had not earned any com* 
mission for the broken periods and that not having earned the same they could 
not have assigned 1 to the transferees wth the result that when the transferees were 
paid the commission under the terms of the Managing Agency Ageeements, the 
transferee' received the same in their own right even though they had not rendered 
the services to the Company for the whole of the calendar year 1943 It was con- 
tended that in any event, whatever be the position as between the Companies 
and the transferees the Sassoons had not earned any part of the Managing Agency 
commission which had been paid bv the Companies to the transferees and were 
not liable to tax in respect of the same 

It was on the other hand urged on behalf of the transferees that even though 
under the terms of the deeds of assignment and transfer they were paid by the com- 
panies the whole of the Managing Agency commission for the calendar year I943> 
they had merely earned the commission or remuneration for the period of actual 
serv ices rendered by them to the Company and the portions of the Managing Agency 
commission proportionate to the services actually rendered by the Sassoons to the 
Companes had accrued to the Sassoons though it had been ascertained and paid 
to the transferees in the year 1944 Even though the ascertainment and the pay- 
ment came later it made no difference 10 the accrual of the income which could be 
referred back to the period during which the income was earned and accordingly 
whatever amount was earned by the Sassoons during the respective periods that 
they had acted as the Managing Agents of the Companies had accrued to them 
during those periods and was received by the transferees only by virtue of the res 
pcctive deeds of assignment and transfer Having been received by the transferees 
by virtue of the assignments those portions of the Managing Agency cornmission 
received by them nonetheless constituted income which had accrued to the Sassoons 
and were liable to lax against the Sassoons the assignors and not against them the 
assignees 

The position of an employee under an entire contract of service has been thus 
enunciated in Halsbury’s Laws of England — ^Haihham Edition — ^Volume 22, 
page 133, para 221 — 

When the contract of service is an entire contract providing for payment on the compleuon 
of a definite peuod of service, or of a definite p eccofvtork itu a condiUon precedent to the recovery 
of any salary or wages in respect thereof that the service or duty shall be completely performed unless 
the employer so alters the contract as to entitle the servant to regard it at an end in vhich case the 
whole sum payable under the contract becomes due or unless there is a usuage that the servajit u 
entitled to wages m proportion to the lime actually served But when the contract though m res- 
pect of work terminaung at a parUcular time « to be construed as provodmg that remuneration 
shall accrue due and become vested at stated periods such remuneraUon constitutes a debt tecovera 
ble at the end of each luch perod of service 

Section 219 of the Indian Contract Act also provides that in the absence of 
any special contract, payment for the performance of any act is not due to the agent 
imtil tiic completion of such act. 
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Our attention Vkas drawn in this connection to the case of Boston Deep Sea 
Fishing and Ice Co v AnselF, In that case the defendant ^v■as employed as the 
managing director of the company fors >cai3 at a ^carU salary He was dismissed 
for misconduct before the expiration of the current tear and claimed against the 
company damages for Avrongful dismissal and the salary for the quarter which had 
expired before his dismissal His claim for salary was disallowed and it was held 
that having been dismissed for misconduct he svas not entitled to an’) part of the 
unpaid salary for the current year of his service Lord Justice Cotton at page 
360 posed the question as under — 

Can he sue for a proportionate part ofthc salary for the cuirem year ’ What 

he would base been entitled to if he continued in their service until the end of the year would have 
been £800, but m my opin on that would give him no right of acuon until the year was completed 
Lord Justice Bowen observed at page 364 — 

As regard:^ hu current salary 11 is clear and established beyond all doubt b> authorities 
that the servant who is dismissed for wrongful behavnour cannot recover his current salary that is 
to say, he cannot recover salary which u not due and payable at the tunc of his dismissal but which 
is only to accrue due ajid become payable ai some later date aad on the condition that he had 
fulfilled his duty as a faithful servant down to that later date 

The case of Mmartj/ v Regents Garage & Engineering Company, Ltd*, was 
particularly relied upon by the learned counsel for the Sassoons \o question of 
•dismissal or removal for misconduct arose m that case, but the director whose re- 
muneration was fixed “at the rate of jC* 5 ‘> P®*" annum” ceased to be a director on 
settlement of disputes between himself and the company, the director agreeing to 
accept payment of all money due to him upon his debentures and the debentures 
bemg paid off in the middle of the >ear The director sued the compan> to recover 
a proporUonate part of the £t$o as his fees for the broken period The Deputy 
County Court Judge gave judgment for the company, holding that the director 
was not entitled to remuneration for a broken part of a >ear The Divisional Court 
reversed the decision of the Deputy County Oiurt Judge and there was a further 
appeal It was held by the Court of Appeal that neither under the agreement 
nor under the arucles was the director entitled to the sum he claimed The ques- 
tion of the applicability of the Apportionment Act was sought to be raised before 
the Appeal Court but was not allowed to be raised m appeal as it had not been 
done in the Countv Court In arriving at this decision Lord Stcrndale, M R 
stated the position as follows at page 774 — ■ 

It s ems to me that upon the conjtnici on of the agreement it must fail It is a payment per 
annum a payment for a year, and unless he S'rvev for the year he canrot get the pavment 
The decision in Saabey v Port Demin Gold \Iimng Co *, had been cited before the 
Court of Appeal in support of the propontion that the director w as m such cases enti- 
tled to hts proportionate remuneration for the broken period The learned 
Ivlaster of the Rolls, however, observed at page 777 — 

There is ot iin; la Sjiab^ v Port Darwin Go d Ml iig C> * in mv opinion to oblige us to ho d 
that w lerever there i power, mutual or onesided to terminate an agreement m the middle of the 
year there must as a mailer of necessity, be infened a nghl to receive payment from day to day. 
and receive pa ment for the broken period I do not think m this case there are circumstances which 
oblige me or induce me to draw that inference 

These authorities as well as the cases of Maphson v Sears*, and Sanders v IVhitlle^, 
enunciate the well estabUshedprmcjplethatwages and salaries are not apportionable 

1 'iS83)LR 39 Ch D 339 * (lOulaSTLR 30 
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Upon the sudden cessation of a contract of service, which is stated to be still the 
law in Batt on the Law of Master and Servant, 4th edition, at page S209, until a 
hardy litigant successfully scehs in a higher Court a confirmation of the view of 
McCardie, J , expressed in Montnty's case'^, as regards the injustice of denying the 
benefit of the Apportionment Act to a man who may have been guilty of miscon- 
duct This rule applies not only when there is a sudden cessation of a contract 
of service by the unilateral act of the master or the servant but also ivhen there is^ 
such cessation by mutual consent of the parties In the former event the servant 
would be deprived of his proportionate wages by his mvn act or default or he would 
be able to sue his master for damages for wrongful dismissal but no"claim for 
proportionate salary or wages would survive under the contract of service In 
the latter event the consensus of opimon between the master and the servant would 
be sufficient to temunate the contract of service and no claim for proportionate 
wages or salary would survive unless it was made an express term of the agreement 
thus arrived at between the parties In either event there would be no question of 
the servant claiming from his master wages or salary for the broken period 

Learned counsel for the transferees attempted to throw doubt on the correct- 
ness of the rule as enunciated above by citing a passage from Palmer’s Company 
Precedents, i6th edition volume i, page 583, where the learned author discusses 
the question of apportionment in the case of director’s remuneration payable at 
so much per annum — 

Where the clause proi ides that a director is to be paid $0 much per annum the words * at the- 
rate of being omitted and iie vacates ofBee before the end of a current year, the question whether 
he can tnamtain a claim for an apporaoned part of the remuneration for that year ha* given rue to- 
some difference of opinion IniitKaJrvv F»H CfarmnColi MxmngCo*, in the Court of Appeal, 
the an cle was as follows and not aa stated in the report ‘The directors shall each receive hy way 
of remunerauoa out of the funds of the company m each year the sum of £900, and the chairman 
in add tion £100 per annum The words ‘ at the rate of were not present (as appears from the- 
a'Ueles rrg sf^ed at Somenet House) \ d rector reigned in ihc count of a current year and was 
held ent tied to an apporiioned part of ihe remuneration for that year 

But in v V-ui Seism C^cle Ct *, where the article provided that the directors shall be en 
titled to recc ve by way of remuneration in each year £5 000% Coaens Hardy, J , heldihata direc- 
tor who vacated office before the end of a current year was not entitled to any apporuonment This 
case was fo lowed by W right J m McComul s Oa m*. the words being ‘ each director shall be paid 
the sum of £300 per annum and by Bruce J la fimmy Acrayd and Bert* on appeal* See also 
Cintral di Kemp Cold M ms’’ (\\ right J ) In these four cases the Court no doubt proceeded on the 
assumpi on that the report of Sisab^ s cost*, was correct and that the article in that ease contained 
the words at th rate of Certainly Lord Alverstonc GJ , acted on this assumption in ffamion v 
Bnt sh Muioteopt lie Co * There the words were ‘ the sum of £1 5O0 per annum ’ In the roean- 
tme/^mnnv Acrojd and Bert* bad been tahen to the Court of Appeal*, and affirmed but on the 
ground that u was by the articles left to tbe dirccUKS to apportion the remuneration at the end of 
each year 

This case therefoce really turned on the constniction of the particular articles and as it was 
carefull) distinguished from SuaJo's'"**' authority of that case, on an article omitung the words 
‘ at the rate of remains unshaken 

Suabty’s case^ was referred to by Lord Stemdale, M R , at page 777 in Momrly's 
case^ and the learned M R stated that there was nothing in that case which would 
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oblige the Court to hold that where\er there was posver, mutual or onesided to 
terminate an agreement in the middle of the ^car there must, as a matter of neces- 
sity, be inferred a right to recei%e payment from da\ to da^ and receive payment 
for the broken period It really depended on the circumstances of each case whether 
to draw that inference or not In aai> event we have not before us under the terms 
of the managing agencj agreements any provision for payment of remuneration 
at the rate of any particular sum a >ear and the ratio of the four cases referred 
to by Palmer m the passage quoted above as also the observations of Lord Stemdale, 
M R at page 777 m Alortarlys case^ set out above are sufficient to enable us to 
to hold that when the remuneration or commission is expressed at so much per 
annum without anything more it would amount in law to a stipulation for the pay- 
ment of remuneration per year and the servant would not be entitled to gel any 
remuneration unless and until he has completely performed his contract and such, 
performance would be a condition precedent to the recovery of anv wages or salary 
for that definite period of service That would be the position even if the remune- 
ration was to accrue due and becomes vested at stated periods and unless the ser- 
vant performed the condition and fulhlled his duty as a faithful servant down to 
that stipulated date or the stated period no salary would accrue due and become 
payable to him until at the end of such period of service 

^Ve shall now examine the terms of the Managing Agency Agreements 
with a view to see whether the Sassoons were entitled thereunder to remunera- 
tion or commission for the broken periods The Agreement between the E D 
Sassoon United Mills Ltd and the Managing Agents was for a fixed period of 
30 years from the date of the registration of the Company and thereafter until 
Aey resigned or were removed from their office by a special resolution of the 
Company and the appointment of the firm of E D Sassoon Co and their 
assigns was for the whole period E D Sassoon S. Co and their assigns cove- 
nanted and agreed with the Companv to be and act as such Agents for the remu- 
neration and upon and subject to the terms and conditions therein contained 
It was lawful for them to assign the Agreement and their rights thereunder to any 
person firm or company having auihonts by vts constitution to become bound 
by these obhgations and upon such assignment being made and notified to the 
Company the Company was bound to recognise such person firm or company 
as the Agents of the Company in like manner as if the name of such person firm 
or company had appeared in these presents m heu of the names of the partners 
of E D Sassoon &. Company and as if such person firm or company had entered 
into the Agreement with the Company and the Company agreed upon demand to 
enter into an agreement appointing such person firm or company the Agents of the 
Company for the then residue of the term outstand ng under the •Agreement and 
with the like powers and authomies remimcrauon and emoluments and subject 
to the like terms and conditions as ther^ contained These provisions of the 
Agreement showed the continuity of the Managing Agents who were employed 
as the Agents of the Company for this specified period and under the terms and 
conditions therein recorded The new or the substituted Managing Agents were 
treated as if they had entered into the Agreement with the Company and their 
name had appeared in the original agreement m heu of E D Sassoon &, Co who 
were in the first instance appo nted the Agents of the Company These 
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Managing Agents described as such were to be paid the remuneration spcci- 
iied in clause 2 (a) of the Agreement which was a commission of 7| per cent per 
annum on the annual net profits of the Company ivith a stipulation in regard to 
the minimum remuieration of Rs i,ao,ooo per annum Clause 2 {d) specified 
when the said commission was to become due to the Managing Agents and it provided 
that the commission was to be due to them yearly on the 31st March in each and 
every >ear during the conUnuance of the Agreement The commission was thus 
an annual payment calculated upon the annual net profits of the Company and 
was to be due to the Managing Agents yearly on the 31st March m each and every 
year Unless and until the annual net profits of the Company ssere determined 
the 7J per cent commission could not be ascertained but the sum nonetheless 
became due on the 31st March m each and every year following the close of the 
accounting year of the Company The amount of such commission did not become 
a debt owing by the Company to the Managing Agents until the 31st March m 
each and every year and was to be paid immediately after the annual accounts 
of the Company has been passed by the shareholders The postponement of the 
dale of payment in this manner however did not prevent the amount of the commis- 
sion thus ascertained becoming due to the Managing Agents and it was on the 
31st March m each and every year that the amount of commission thus calculated 
at 7j per cent per annum on the annual net profits of the Company became due 
by the Company to the Managing Agents Until and unless the accounting year 
of the Company had gone by and the Managing Agents have served the Company 
as their Agents for the full period no part of the Managing Agency commission 
which was payable per year m the manner aforesaid could become due to them 
and the performance of the service for the year was a condition precedent to the 
Managing Agents being entitled to any part of the remuneration, or commission 
for the accounting year of the Company The Managing Agency Agreement 
therefore was an enure and indivisible contract stipulating a payment of remunera- 
tion or commission per year and enjoined upon the Managing Agents the dutv and 
obligation of rendering the services to the Compatiy for the whole year by t%ay of 
condition precedent to their earning any remuneration or commission for the 
particular accounting ^ear 


It Mas hoMCVcr urged that clause 10 of the Managing Agency Agreement 
Itself contemplated a bro! en period, because there %vas nothing therein to prevent 
the Managing Agents from assigning the Agreement and their rights thereunder 
3 t -iny time in a particular year during the continuance of the Agreeraenf If 
the Managing Agents therefore could assign the Agreement and their rights there- 
under it could not be suggested that neither the transferors who could not complete 
the > ear of ser\ ice nor the transferees who had also not rendered the services as the 


Managing Agents for the whole of the accounting year could earn any remuneration 
or commission which would be payable to the Managing Agents only if they rendered 
the serMces to the Company for the whole year It Uierefore followed as neces- 
sary corollary that both the transferors and the irmsferees would be paid their 
remuneration or commission Und both would be entitled to the proportionate 
commission for the respectne during which they rendered sen. ices as Mana- 

ging Agents to the Company miis argument hot cter ignores the fact that what- 
e\er be the position as between iW transferor and the transferee, whatever be their 
arrangements trier sr, whatever bV the periods of the year during which they might 



I9'54] SASSOON 6. CO p c i.-t, boubay city {BkagiialiJ) 783 

have served the Company m their capacity as the Managing Agents, the Managing 
Agents as described in the recitals and clauses i and 3 of the Managing Agency 
Agreement were one entity and no severance of such periods of service during the 
course of a particular year was ever contemplated under the Agreement On 
assignment, the transferee became the ^lanagmg Agents as if its name had been 
inserted in the Managing Agency Agreement from the beginning For the future 
period the transferor effaced itself and the transferee took the place of the transferor 
and preserved the continuity of the Managing Agency so that whoever happened 
to satisfy the description of the Nlanaging Agents at the time when the commission 
for the accounting year became due to the Managing Agents thus described, which 
was expressly stated to be due yearly on the 31st March in each and every year, 
became entitled to receive the debt which thus became due and to the payment 
thereof after the annual accounts of the Company had been passed by the share- 
holders The stipulation for the Company executing in fav our of the new or the 
substituted Managing Agents an agreement appo nting them the Agents of the 
Company for the then residue of the term outstanding under the Agreement was 
merely consequenual upon the earlier provision therein contained which stated 
m so many terms that the Company was bound to recognise such new or substi- 
tuted Managing Agents in like manner as if their names bad appeared in the sa d 
Agreement m heu the partners of E D Sassoon &. Co and as if they had entered 
into the Agreement with the Companv The rights of such new or substituted 
Agents were created by the very terms of clause 10 of the Agreement and the formal, 
embodiment thereof m the fresh agreement to be entered into by the Company 
with them merely confirmed the rights w hich had already been created in them under 
that clause 

It was further pointed out that at the end of the Managing Agency Agree- 
mttit if not earlier during the continuance thereof there would certainly be a broken 
period because the period of 30 years stipulated m clause i 0^ the Agreement 
would certainly expire on some date in February, 1950 The calendar year would 
expire on the 31st December, 1949 and there would of necessity be between the date 
of the expiration of the calendar year and the date of the expiration of the term 
of the agreement a period of about 2 months which would certainly be a broken 
period and not a full year ^\hat would happen however on the expiration of the 
period of the Managing \gency Agreement caimot affect the construction of the 
relev ant terms of the Agreement which have reference to a year or years during the 
continuance of the A^ecment Ii. is mmccessarv to. syrjilate. as. fa whether, hjj 
reason of the fact that D E Sassoon &. Co must have received the full year’s remu- 
neration or commission at the end of the first accounUng year of the Company 
ending with the 31st December, 1920, iheymight just as well give up if need be, 
their remuneration or commission for the last two months on the expiration of the 
term of the Managmg Agency Agreement AVe see nothing m the terms of the 
Managing Agency Agreement which would compel or mduce us to hold that there 
must as a matter of necessity be inferred therefinm a right to receive remuneration 
or comirussion for a broken period 

Learned coun'el for Chidambaram hlulraj &. Co , Ltd , however, sought to 
distinguish the terms of the Managing Agency Agreement of the Elphmstone S &, 
^V Co , Ltd , from those of the Managmg Agency Agreement of the E D Sassoon 
Umted Mills, Co , Ltd , ev en though as stated before no such distinction was made 
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either before the income tax authorities or the High Court He contended that 
there was nothing m the Agency Agreement with the Elphinstone S. & W. Co , 
Ltd , which corresponded with clauses 2 (a), 2 {d) and clause 10 of the Agreement 
between the E D Sassoon Umted Milk and tfaeir Managing Agents The only 
term which was to be found m the Agency Agreement of the Elphinstone S &. ^V. 
Co , Ltd , i\as that the Company ivas during the continuance of the Agreement 
to pay to the Managmg Agents who svcre there described as E D Sassoon & Co , 
Ltd , their successors and their assigns by way of remuneration a commission of ten 
percent on the net profits of the Company and a further sum of Rs 1,500 per month 
There was besides clause 6 of the ^recment which conferred upon the Managing 
Agents the nght of retainer, and reimbursement in connection infer aba with all 
sums due to them for commission or otherwise These terms it was subrmtted did 
not consUtute the payment of remuneration or commission a payment per annum 
and It was not possible to argue that the Sassoons were not entitled to any remunera- 
tion or commission for a broken period thereunder 

It may however be observed that the Managing Agency Agreement with 
which we are here concerned was the Agreement, dated the 23rd May, 1922, bet- 
ween the Company and the Sassoons and the Managing Agents there described 
w ere E D Sassoon &. Co , Ltd on behalf of themselves, their successors and assigns 
clause I of the Agreement employed the Sassoons, their successors and assigns 
the Agents of the Company from the ist February, 1922, for the unexpired portion 
of the term of6o years commencing from the 3rd July, 1919 and it was these Managmg 
Agents thus described, ziz , the Sassoons, their successors and assigns who were 
during the continuance of die Agreement to be remunerated by a commission of 
10 percent on the net profits the Company and the Company agreed to pay such 
commission to them The right of retainer and reimbursement reserved under 
clause 6 of the Agreement would not carry the transferees any further because 
it was m respect of all sums due to them for commission or otherwise Unless and 
until the comnmsion became due to them they had no such nght of retainer It 
would still have to be determined whether any sum became due to them by ivay of 
such commission WTiether any commission became due to them svould depend upon 
the construction of clause 3 of the Agreement and under that clause the commission 
calculated at 10 per cent of the net profits of the Company was to become due 
to them and was to be paid by the Company to them during the continuance of the 
Agreement We have got to determine what is the full implication of this clause of 
the Agreement, — the commission of 10 per cent on the net profits of the Company”. 
The word ‘^nrofils’ bias.® wnU-dcfined Jigral jpeaemy jli jAutenJid hf’ Is^rJ 
Justice Fletcher Moulton at page 98 m The Spanish Prospecting Company, Ltd * 

The word profits’ has in my opinion a wcU^defined legal meaning and this meaning com 
tide* il efundamenwl conception of profits in general partance although in mercantile phraseo- 
log the ivord may at tunes bear meanings indicated by the special context which desiate in some 
respects from this fundaraenul iignif cation Profits implies a comparison between the state of 
a business at two specific dates usually separated by an interval of a >ear The fundamental mean* 
ing H the amount of gam made by the business during the year This can only be ascertained by 
a comparison of the assets of the business at the two dates 

This concept of the term was also adopted by Mr Justice Mahajan as he then 
svas m Commissioner of Income Tax, Bom bay v Ahmedbhai Umarbkai & Co , Bombay* 
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“ Profits of a trade or tjusiaess are -whatu gamed by the business The term Jinphes a eompanson 
between the state of business at two specific dates separated byaninterval of an year and the funda- 
mental meaning is the amount of gam made by the busmess dunng the > ear and can only be ascer- 
tamed by a comparison of the assets of the business at the two dates the increase shown at a later 
•date compared to the earlier date represents the profits of the business ” 

It was urged before us that there ^vas nothing m the terms of the Agreement 
■svhich provided that the profits were to be ascertained at the end of every year, 
and there was nothing to prevent the Company if it so chose from casting its 
accounts and ascertaming the net profits half-yearly or quarterly or even every 
month by preparing trial balance-sheets m that manner Theoretically speakmg 
all this may be possible but v.e have got to construe the Agreements arrived at 
between business people m a business sense Ordinarily m the case of busmess 
or tradmg concerns accounts of profits are not made except at stated mtervals 
usually separated by a year Particularly m the case of limited companies in- 
corporated under the Indian Companies Act the accounts are cast every year 
-and the net profits earned by the company are ascertained every year both for the 
dedarauon of dividends and for submitting the returns to the mcome tax autho- 
rities Under section 131 (i) of the Indian Companies Act of 1913 every company 
was required once at least in every year and at intervals of not more than 1 5 months 
to cause the accounts to be balanced and a balance-sheet to be prepared which was 
called the annual balance sheet The first schedule to the Compames Act which 
Contained the regulations by which unless excluded the affairs of the com- 
pany were to be governed provided under Regulation 106 the preparation once 
at least every year of the profit and loss account for the period and under the 
Regulation 108 for the balance sheet to be made out in every year and laid before 
the company m general meeting Having regard to the course of business 
which prevailed in this Company also so far as it is evndcnced by the fact that 
the account of the Managing Agency Commission was made up for the calendar 
•year 1943 and was paid to Chidambaram \Iulraj &. Co , Ltd , who became the 
Managing Agents in place and stead of the Sassoons in the year 1944, it is reason- 
able to assume that the accounts of this Company were throughout made up at 
the end of every calendar year The profit and loss of the Company was then 
ascertamed and a commission of 10 per cent on the net profits’ of the Company 
was paid to the Managing Agents of the Company for the time being In the 
case of Uimted companies like those before us \ve vvould be justified in presum- 
ing that normally the accounts are made up every year and even though there may 
be a theoretical possibility of the accounts being cast hafl-yearlv or quarterly or 
even every month no such procedure would be adopted by the Company In any 
event it would be absurd to suggest that the profits of the Company could accrue 
from day to day or even from month to month The vsorkmg of the Company 
from day to day could certainly not indicate any profits or loss Even the work- 
ing of the Company from month to month could not be taken as a rebable 
gmde for this purpose If the profit or loss has got to be ascertained by a 
■comparison of the assets at two stated periods, the most busmess-like way of doing 
It would be to do so at stated intervals of one year and that would be a reasonable 
period to be adopted for the purpose In the case of large business concerns like 
these the working of the company dunng a parfacular month may show profits and 
the working in a particular month may show loss The working during the earlier 
part of the year may show profit or loss and working in the later part of the year 
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ina> show loss or profit which \%ould go to counter-balance the profit or loss as the 
case ma> be in the earlier part of the year It may as well happen that the profits 
ivhich the company may appear to hate earned during the earlier months of the 
year or e\en during the ii months of the year may be considerably reduced or 
esen tsiped out during the later months or the last month of the year by reason 
of some catastrophe or unforeseen etents It would be therefore reasonable to 
assume that the profit or loss as the case may be should be detenmned at the end 
of every year so that on such calculabon of net profits the Managing Agents may 
he paid their remuneration or commission at the percentage stipulated in the 
Managing Agencv Agreement and the shareholders also be paid dividends out of 
the net profits of the companv A\e arc sure that these were the considerations 
tshich weighed with the Managing Agents of this Company m not taking up any 
such contention before the income-tax adthonties and the High Court that tht 
remuneration or commission payable to them under the Managing Agency Agree- 
ment was not payable per year and the contention put forward before us in thi5 
behalf was a clear after-thought We would be therefore justified in treating 
the terms and conditions m regard to the payment of Managing Agency commission 
m both these Managing Agency Agreements as on a par with each other stipulating 
for such pavment per year on the net annual profits of the Companies 

If this be the true construction of the Managing Agency Agreements it 
follows that the contract of service between the Companies and the Managing 
Agents was entire and indivisible, that the remuneration or coinimssion became 
due by the Comoanies to the Managing Agents only on completion of a defimte 
period of service and at stated periods, that it was a condition precedent to the- 
recovery of any wages or salary in respect thereof that the service or duty should 
be completely performed, that such remuneration constituted a debt only at the 
end of each such period of service and that no remuneration or commission was 
payable to the Managing Agents for broken periods 

The question still remains whether the remuneration for the broken periods 
accrued to the Sassoons and the contention which was stsenuously urged before 
us on behalf of the transferees was that the Sassoons had rendered die services 
in terms of the Managing Agency Agreements to the respective Companies, that 
the services thus rendered were the source of income and whatever income could 
be attributed to those services was earned by the Sassoons and accrued to them 
m the chargeable accounting period though it was ascertained and paid in the 
year 1944 to the transferees 

Tlie word * earned ’ has not been used in section 4 of the Income tax Act 
The section talks of “ income, profits and gams” from whatever source derived 
which (a) are received by or on behalf of the assessce, or {b) accrue or arise to 
the assessee m the taxable territories during the chargeable accounting period. 
Neither the word “income” nor the words “is received", “accrues” and 
“arises” have been defined in the Act The Privy Council in Commtsstomr of 
Incorrt.lax, Bengal v Shaw U’ellace & Co ^ attempted a definition of the term “ in- 
come V in the words following — 

‘ Incom^UlCIr lordship, *.nV,,QihtI„d an Act connotes a pcnod.cal monetary 

return ■ comm; n * wi b iome tort of rcgulantv or CTprcttd rc5ulant> from definite sources The 


1 (1932; 63MLJ 124 LR.59IA.206 IL.R,59Cal 1343 at 1352 (P G.) 
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source is not neccssaril> one which u expected to be continuously productive, but it must be one whose- 
object IS the production of a definite return excluding anything in the nature of a mere windfall " 
Mukerji, J , has defined these terms m Rogtrs P^alt Shellac & Co v SecTetary of 
Stale Jot Indta'^ 

Now ivhat IS income ’ The term li nowhere defined in the Act In the absence of a 

statulorv definition we must take its ordinary dictionary meanmg — that which comes m as the 
periodical produce of one s work busme«« lands or mxestments (considered in reference to its amount 
and commonly expressed in leirns of money annual or periodical receipts accruine to a person or cor 
potation (Oxford D etionary) The word clearK implies the idea of receipt actual or constructive 
The polics of the Act is to make the airojnt taxable when it is paid or received either actually or 
consir cu\el> Accrues ar ses and is received arc three distinct terms So far as receiving 
of income is concerned there can be no difficulty it conveys a clear and definiie meaning and I 
can think of no expression which makes its meamng plainer than the i ord receiving it- elf The 
words accrue and arise also are not defined in the \ct The ordinary diet onarv meanings of 
these ords have «mt to be taken as the meanings attaching to them Accruing is synonymous 
with arising in the sense o'" spnnging as a natural growth or result The three expressions ac- 
crues arises and isrccuved having been used m the section strictly speaking accrues should 
not be taken as svnonvTOOUs with arises but in the distinct sense of growing up by i ay of addition 
or increase or as an accession or advantage while ihe word arises means comes into existence or 
notice or presents itself The former connotes the idea of a growth or accumulation and the latter 
of the growth or accumulation with a tangible shape so as to be receivable It ts difficult to sav that 
this distinction has been throughout maintained in the Act and perhaps the two words seem to denote 
the same idea or ideas verv sunjar and Ihed fference only lies m this that one is more appropriate 
than the other when applied to patUcuiar cases It > clear ho vever as pointed out by Fry L J , 
in Co ij’rijn \ £noh* [this part of th clension not having been affected h the reversa f the deci 
Sion bv the House of Lords»l that botli ihe words art used in coniradist nction to the v ord recrive ' 
and ind cate a r »ht to receive Thev represent a stage anterior to the point of t me w hen the income 
becomes receivable and connote a character of the income which is more or less inchoate 

One other matter need be referred to in connection iih the section hat is sought to be 
taxed must be income and it cannot be taxed unless it has arrived at \ stage when it can be called 
income 

The observations of Lord Justice Fry quoted above by Mukherji, J , were 
made m Colijuhoun v Brooks^ while construing theprovisions of i6 and 17 Victoria, 
chapter 34 section 2, schedule ‘ D ’ The words to be construed there were ‘profits 
or gams arising or accruing and ii was obserxed by Lord Justice Fry at page 59 — 
In the first place I wo Id observe that the tax u in respect of profits or gains ansmg or 
accruing I cannot read those words as m-aning recei ed by If the cnacun»nt were limited to 
profits and gams rcce ved bv the person to be charged that Imutanon would apply as much to 
all Her Majesty s subjects as to foreigners res ding in this country The re ult would be that no income 
tax would be payable upon profits v hich accni d but which were not actually recei ed although 
profits might have been earned in the kingdom and m ght have accrued m the kingdom 1 think, 
■inertSuit ikufi'ilue'ftui'ffs •OTemg-waixTanig -wnAviescr^Ci trfim gVA'iV7nrfi<epnfilj 

To the same effect are the observations of Satyanarayana Rao J , in Comm.esioneT of 
Income Tax Madras \ Anamallais Timber Trust Ltd *andMukherjea, J , in Commissioner 
of Income Tax, Bombay v Akmedbhat Umarbhm & Co where this passage from 

thejudgment of Mukherji, J , mRe Rogers Pyatt Shellac & Co \ Secy of State for India^, 
IS approved and adopted It is clear thertfore that income may accrue to an assessee 
without the actual receipt of the same If the assessee acquires a right to receive 
the income the income can be said to have accrued to him though it may be received 
later on its being ascertained The basic conception is that he must have acquired 


I {1924) I ITC 36^ at 37t 5 (1950' Sej 374 18ITR472 (1950) 

a (1888) LR 21 Q,B.D 52 at 59 S CR 33, at 389 {S C ) 

3 (i88g)LR 14 AC 493 6 (1924)1 IT C 363(37'' 
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^ right to receive the income There must be a debt owed to him by somebody. 
There must be as is otherwise expressed debtium in present:, soLendum in fuluro , see 
ll' S Try, Ltd \ Johnson {Inspetlor of Taxes)^ mAWebb \ Stenlon and others, Gltmi- 
sfues^ Unless and until there is created m fa\our of the assessee a debt due by 
^omebodv it cannot be said that he has acquired a right to receive the income or 
that income has accrued to him 

The word earned even though it docs not appear in section 4 of the Act 
has been very often used in the course of the judgments by learned Judges both m 
the High Courts as well as the Supreme Court (Vide Commissioner of Ineome'Tax, 
Bombay \ Ahmedhhai bmarhhat (3 Co , Bomb^* axiACommusioner, Income-tax, Madras 
V K R M T T Tkiagaraja Chetiy G Co * It has also been used by the Judicial 
■Committee of the Priw Council Conamsstoners of Taxation v Kirk^ The concept 
hov^ever cannot be divorced from that of income accruing to the assessee If 
income has accrued to the assessee it is certainly earned by him in the sense that he 
has contributed to its production or the parenthood of the income can be traced 
to him But in order that the income can be said to have accrued to or earned 
bv the assessee it is not only necessary that the assessee must have contributed to 
Its accruing or arising by rendering services or otherwise but he must have created 
a debt in his favour A debt must have come into existence and he must have 
acquired a right to receive the payment Unless and until bis contribution or 
parenthood is effective m bringing into existence a debt or a right to receive the 
payment or m other words a debitum in presenlt, solcendum in fuluro it cannot be said 
that any income has a'.crued to him The mere expression ‘ earned * in the sense 
of rendering the ser\ ices, etc , by itself is of no av ail 

If therelore on the construction of the Managing Agency Agreements we 
cannot come to the conclusion that the Sassoons had created any debt in their 
favour or had acquired a right to receive the payments from the Gompames as at 
the date of the transfers of the Managing Agencies m favour of the transferees 
no income can be said to have accrued to them They had no doubt rendered 
services as Managing Agents of the Companies for the broken periods But unless 
and until they completed their performance, itZ > the completion of the definite 
period of service of a year which was a condition precedent to their being enUtled 
to receive the remuneration or commission stipulated thereunder no debt payable 
by the Companies was created m their favour and they had no right to receive 
any payment from the Companies No remuneration or commission could there- 
fore be said to have accrued to them at the dates of the respective transfers 

kv Viuwtvti Tirgei Vmrt even no weensfe vjti Ut varii to ’nave accititA 

to the Sassoons at the date of the respective transfers which could be the subject- 
matter of anv assignment by them in favour of the transferees, the moment the 
remuneration or commission was ascertamed at the end of the calendar year and 
became a debt due to the Managing Agents under the terms of the Managing Agency 
Agreements it could be referred back to the penod m which it was earned and the 
portions of the remuneration or commission which were earned by the Sassoons 
during the broken period could certainly then be ^id to be the income which had 
accrued to them during the chargeable accounting period 


t (19 vG) I AER. sy2 at 339 SCR 335 >i 364 (SC). 
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Reliance ^vas placed m support of this position on Commissioners of Inland Revenue 
■V Gardner Mountain & D'Amhnimend, Ltd * The assessee m that case earned on 
-inter aha the business of underwiting agents, and entered into agreements ^Mth 
certain undenvntcrs at Lloyds under which it \%as entitled to receue as remunera- 
tion for Its ser\ ices in conducting the agency, commissions on the net profits of each 
year’s underwriting The agreements provided, that “ accounts should be kept 
for the period ending 31st December, in each year and that each such account 
shall be made up and balanced at the end of the second clear year from the expira- 
tion of the period or year to ishicb it relates and the amount then remaining to 
the credit of the account shall be taken to represent the amount of the net profit 
of the period or year to which n relates and the commission payable to the Company 
shall be calculated and paid thereon ” The accounts for the underwriting done 
in the calendar year 1936 were made up at the end of 1938 and the question that 
arose was whether the assessee was liable to additional assessment m respect of the 
■cooimission on underwriters’ profits from the policies undenvTitten in the calendar 
year 1936 in the year m which the policies were underwTitten or in the year when 
the accounts were thus made up The assessee contended that the contracts into 
■which It entered were executory contracts, under which its services ivere not com- 
pleted or paid for, as regards commission, until the conclusion of the relevant 
account, that the profit in the form of commission was not ascertainable or 
earned, and did not arise, until that time and that the additional assessment which 
■was made in the year m which the policies were underwntten should accordingly 
be discharged The Special Commissioner allowed the assessee’s contention 
and discharged the additional assessment The decision of the Special Coimrus- 
sioners tvas confirmed on appeal by Macnaghten J , in the King’s Bench Division 
of the High Court The Court of Appeal however reversed this decision and a 
further appeal was taken by the assessee to the Hou«e of Lords The House of 
Lords held that on the true construction of the agreements, the commisstons in 
question were earned by the assessee in the year m which the policies were under- 
wnitcn, and must be brought into account accordingly and confinned the deci- 
sion of the Court of Appeal It may be noted that the charge was on profits arising 
in each chargeable accounting period and the profits were to be taken to be the 
actual profits arising in the chargeable accounting period The ratio of the deci- 
sion was that the commission paid was remuneration for services completely per- 
formed in the particular year, that the assessee had at the end of the year done 
everything it had to do to earn it and that it was remuneration for v\ork done and 
completely done in the particular vear though it was ascertained and paid two 
years later Viscount Simon in bis speech at page 93 stated that the assessee had 
acquired a legal right to be paid in futum and that the principle was to refer back 
to the year in which it was earned so fer as possible remuneration subsequently 
received ev'en though it could only be precisely calculated aften\ards Lord 
AVnght in his speech at page 94 said that it was necessary to determine in what 
year the commission was earned, or in the language of the Act, in what year the 
asscssee’s profits arose and observed at page 96 — 

‘ I agree with the Court of Appeal ta ihinbng that the necessary conclusion from that must 
he that the nght to the coomussion u treated as a seated right v.hich has accrued at the Ume wheij 
the nsk was underwritten It has then been earned though the profits resulting from the insurance 
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cannot be then ascerta ncd but m pract ce are not ascertained tinul the end of two >ears be>ond 
the d’te of undenvnung The nght is vested thoi^ its valuation is postponed and is not merely 
postponed but depends on all the contingencies which are inevitable in any insturance risk losses 
which may or may not happen returns of premium premiums to be arranged for additional risks, 
re insurance and the ivhole catalogue of nnccrtam future factors All these have to be brought 
in'o account accordmg to ordinary commcraal prai^ce and understanding But the delays and 
difficulties which there may be in any particular case however they may affect the profit, do not 
affect the right for what it eventually proves to be worth 

Lord Simonds in his socech at page no stated — 

It u clear to me that the commission is whoDy earned in year l in respect of the profits of that 
year s underwriting If so I should have thought that it was not arguable that that commission did 
not accrue foe Income-tax purposes in that same year though it was not ascertainable until later ” 

The fact that the account of the conmussion could not be made up until later 
did not make any difference to the position that the commission had been wholly 
earned during the chargeable accounting period and the income had accrued to 
the assessee during that period 

Learned counsel for the transferees also relied upon the decisions m Bangalore 
Woollen Colton and Silk ^ilhCo ,lJd v Commissioner of Jmome lax, Madras^ Turner 
Momson iS Co Lid v Commisstoner of Income-Tax, West Bengal^, to show that as 
and when the sale proceeds were received by the Company the profits made by 
the Company were embedded in those sale proceeds and if that was so the percen* 
tage of the net profits which was pa>ablc by the Companies to the Managing Agents 
as and by way of commission was similarly embedded in those sale proceeds If 
the profits thus accrued to the Company during the chargeable accountmg period 
the comnussion payable to the Managing Agents also could be said to have accrued 
to them during that period 

It IS no doubt true that the accrual of income does not depend upon its ascer- 
tainment or the accounts cast by assessee The accounts may be made up at a 
much later date That depends upon the convenience of the assessee and also 
upon the exigencies of the situation The amount of the income, profits or gains 
may thus be ascertained later on the accounts being made up But when the 
accounts are thus made up the income, profits or gains ascertained as the result 
of the account arc referred back to the chargeable accounting period during which 
they have accrued or arisen and the assessee is liable to tax in respect of the same 
during that chargeable accounting period “ The computation of the profits 
whenever it may take place cannot possibly be allowed to suspend their accrual 
” “ The quantification of the commission is not a condi- 

tion precedent to its accrual ” (Per Ghulam Hassan, J , m Commissioner of Income- 
tax, Aladras y K R AI T T Thiagaraja Cketty (S Co ^ See also Isaac Holden & 
Sons, Ltd V The Commissioners of Inlcmi Raenue\ and Commissioners of Inland Reieme v 
Jseacastle Bteuerus, Lid * IVhat has however got to be determined is whether the 
income, profits or gams accrued to the assessee and in order that the same may 
accrue to him it is nccessaiy that he must have acquired a right to receive the 
same or that a right to the income, profits or gams has become vested in him tliough 
its valuation ma> be postponed or though its materialisation may depend on the 
contingency that th^makmg up of the accounts would show income, profits or 
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gains The argument that the income, proGts or gams are embedded in the sale 
proceeds as and Avhen receued b\ the Compam also does not help the transferees, 
because the Managing Agents ha\e no share or interest in the sale proceeds received 
as such The) are not co sharers Mith the Company and no part of the sale 
proceeds belongs to them \or is there anv ground for sa\ing that the Company 
are the trustees for the business or ant of the assets for the Managing Agents The 
hlanagmg Agents cannot therefore be said to hate acquired a tight to receive 
any cotnimssion unless and until the accounts are made up at the end of the year, 
the net profits ascertained and the amount of commission due by the Company 
to the Managing Agents thus deienmined See Commusiorurs of Inland Rettnue v 
Lebus^ 

It IS clear therefore that no part of the Maiiag^ing Agency Commission had 
accrued to the Sassoons at the dates ol die respective transfers of the Agencies to 
the transferees 

The tivQ decisions uluch were sought to be distinguished by the High Court 
in the judgments under appeal also support this conclusion In the unreported 
decision of the High Court of Bombav in the Cotnmitsioner of Excess Prof Is Tax, 
Bombay City \ Messrs P A' Mehta Sons* the Managmg Agency Agreement vvas 
couched in the very same terms as that of the E D Sassoon United hlills Co , Ltd. 
The Managmg Agents uere to be paid to per cent of the net annual profits made 
bythe Company with a guaranteed minimum commission of Rs 15,000 per annum 
The accounting year of the company was the calendar vear The Tribunal had 
held that the annual profits could onlv be asceriaincd when the accounts of the 
Company were made up and it was then that the 10 per cent commission would 
accrue to the Managing Agents The contention of the Department was that as 
the Managmg Agents worked as such from da\ to dav and helped the Company 
to earn profits, profits accrued to them from dav to dav and not at the end of the 
year This contention was negatived bv the High Court — 

It IS only on the net annual profit* ihat the ^^ana?lng \geti« are entitled to any comauss on 
A company may have worked for six Tnonihs at a loss for the remaisirg slx months it may male a 
large profit was to wipe off the loss and have a net orofit to hov It is onl) as a result of the work 
tng of the Mdlsfor the whole year tliat it will bepos-ible to a.cctuin \ h ther the Mills have v orked 
at a loss or at a profit and v bat the profit a T erefor the Managing Agent, are only entitled 
to a commission on the result of the orking o thcMlsiora hole vear If the working shot -s a 
net annual profit which gives them a c mini* oa c^n o ' hvn Ts l^ ooo on the ba 5 o'" to pe' cent 
they ar en i '-d to that amouit I on the Olhe hind tl v orking does not sho y a profit which 
tan 'ts iheis to s ca-zdi.' o-‘' Rs j/wih ar j f e enbilid Jo thal arriiMjir There 
fore in our op r on the tnbuna righil held that the acen a' nf d e cotnmi s on v as at tl e end of the 
calendar y ear v v eij ^35 the ea mam a ntd b the M L a'-d ro f om lime to time as contended 
by the D partment 

In the case of Salt and Industries Agencies, Ltd Bombay v Comrrissioner of Inccirr Tax, 
Bombay Ci/v®, the question for the consideration of the Court no doubt vvas what 
tvas the place where the profits had accrued In determining the place where 
the profits had accrued it was howevei neces arv to find when the profits had accrued 
to the assessee and it was held that what was conclusive of the matter \ us the con- 
sideration as to when the right to \Ianaging Agency comimssion arose and when 
did the comoany become liable to pav hlanag ng Agency commission to the Manag- 

I (1946)1 AE-R 476SC 27 Tax Cases 2 (1930) Income tax Reference No igofig^o 
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mg Agents and it was further held that it was only when all the accounts of the work- 
ing of the company i\ere submitted to the head office in Bombay and the profit 
vias determined that it could be said that a tight to receue a commission at the rate 
specified m the Managing Agency Agreement had arisen and the Managing Agents 
became entitled to a certain specified comnussion These considerations are 
germane to the question which we have to decide in these appeals and support 
the conclusion ivhich we have already amied at, that the right to receive the 
commission would arise and the income profits or gains would acciue to the Manag- 
ing Agents only at the end of the calendar year which was the teTmtnus a quo for the 
making up of the accounts and ascertaining the net profits earned by the Company^ 
We fai' to see 1 ow these cases wheich were relied upon by the Resenue before 
the High Couit could be distinguished in the manner in which it was done 

We were invited by the learned counsel for the Sassoons to approach the 
question from another point of \iew and that was that what had been transferred 
by the Sassoons to the transferees was a source of income, itz , the Managing Agency 
which was to run for the unexpircd residue of the term It was urged that where 
a source of income was transferred any income which accrued from that source 
after the date of the transfer was ilie transferees’ income and not of the t^an$fcro^s^ 
and that it was immatenal (0) that at the date of the transfer there svas an expecta- 
tion that at a future date income would accrue , (6) that the transferor by the svork 
before the transfer had contributed to create any income which nught eventually 
accrue and (c) that because of the expectation of income a higher price had been 
paid for the transfer 

Rebance was nlaced in this connection on the case of the Th» Commissioners 
of Inhnd Reifnue \ Forrest^ In that case tlie assessce purchased certain shares on 
the 25lh Nos ember, 1919 and paid an excess price” to cover the portion of the divi- 
dend accrued to date ” A dividend of 10 per cent for the period ending on aBih 
February 1920, was declared on the I3ih May» 19*0 The contention of the assesses 
was that the dividend should be treated as capita! in view of the terms of the con- 
tract of purchase and not included in the computation of his income Under the 
provisions of the Income Tax Act the dividends which were receivable by him 
were lequired to be included m the computation of his income The learned 
Judges however discussed the legal effect of such a transaction of the purchase oF 
shares Lord Onmdale observed at page 709 — 


The value of the shares had to be detrrmuied as a mailer of bargam behveen the parties and 
the purchaser thought that it was not unreasonable that he should pa> somclhin- over par for iheni 
because of ihe possibility not the certauity but the posabililj, of a dividend s« monUis alteAvards. 
being paid upon the shares so purchased by him 

Lord Anderson observed at page 710 — 


He bu>-5 two things with his money He buys in the first place a share of the assets of the 
industrial concern proportionate to the number of shares which he has purchased . and he also huys 
the nghl to participate m any profits which the Company mat make in the future Isow when a 
transaction of this nature ii entered into during the current of the financial year of the industrial 
IS that what happens «lh« that not onlv is a part of the assets purchased oowsbt 
e 1, bouglit as vreU-a chance of rfianng m any profits which may be made 
during the currency of lhal financial year 

M i^emore (// M Jnsp'clor of Taxes) v Tlomas Summerson and Sons, Ltd *, was 
tlic case of a v endor of w ar loan stock bearing intcrgst pavable without deduction 
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of tax The sale vas effected on the loth Aprd, 1923, with interest nghts^ 
The vendor was assessed for the year 1923 24 in respect of the amount of interest 
said to have accrued on the stock in the period between the last payTnent of interest 
and the sale of the stock it being contended that the price received by the vendor 
on sale of stock included this interest The purchasers said that they were not 
hable to tax m respect of the income which had been accruing on the security they 
had purchased in a period anterior to the date on which they purchased It was 
observed that the truth of the matter was that the vendor did not receive interest 
anH interest was the subject matter of the tax But he received the price of an 
expectancy of interest which was not the subject of taxation It was not argued 
that the interest accrued dt die m ditm and the vendor was held not assessable in 
respect of the interest accrued at the date of the sale of the stock 

The Comniisnoners of Inland Re etme v Pilcher^ was the case of the sale of an or- 
chard inclusive of the year s fniit crop The asscssee had valued the cherries which 
were on the trees at £2,500 and had put a man immediatelv m the orchard after 
he had purchased it at the auction He commenced to pick the fruit on the 25th 
Mav, 1942 and completed the operations on the i2lh June, 1942 He realised 
£2,903 as the price of the cherries This sum was brought into the profit and 
loss account as a trading receipt and the contention of the asses'ce was that m com* 
puting his profits he was entitled to charge the sum of £2 500 being the purchase 
price of the cherries sold for £2,903 which sum had been brought into credit as 
a trading receipt This contention was negatived and it was observed by Lord 
Justice Jenkins at page 33a — 

It u a w*ll s«tUed pnacipl« tkac outlay on ike purchase «f an incoiae-bearuig asset is in the 
nature of capital outlay and no pan of the capital so laid out can for locoae-tax putposn be set 
off as expenditure a^uist income accruing from (he asset m quesoon 

There is a further passage in the Judgment of Jenkins L J , at page 333 which is 
very instructive It has been contended that the revenue should look at the 
transaction from the assessee s point of view and should consider u m a manner 
favourable to him This contention vvas dealt with m the manner following — 

One has w remember that this transacooo concerned not merelv Mr Pilcher but also the 
vendor of the orchard Mr Pilcherv asableiobu> she orchard compleie \mb the cheme» from the 
vendo* and by that means according to his own calculation the cherries stood him m £2 500 It 
by no means foUov "s that if he had been imoded to buy the cherries from the v endor apart from the 
land as a separate transaction the vendor vnild have been to sell them to him for £2 500 

or at an> price The difference is obviotislv a material one from the vendor 5 point of vieiv because,, 
dealing vnth the matter as he did he was selling a capital asset and the resulung capital receipt, 
p'nmaji if vMjuih’avttaw nvisor sVik'swli’ithrciletTies separately m ide 1 ay 01 traae oe ViOuia at 
once have created ast income receipt on which frtma facte tax uouid have been eitigible Therefore 
the alteranon m the form of the bargam required to maLe it mote favourable to Mr Pilcher from the 
tar pomt of vaev. would hav e involved an alteration not merely of form but of substance owmg to lU 
adverse effect on the tajt situation of the vendor and >t cannot be assumed that the bargain thus altered 
would have been one to which Mr Pdeher could have secured the vendor s argreement 
These observations throw considerable light on the situation obtaining m the 
cases before us It vnll be remembered that the total amount of Rs 7^ 77 693 
received b\ the Sassoons on the transfei^ of the Managing Agencies was taken 
by them to the Capital Reserve Aixoimt \o part of that amount was treated 
by them as a receipt of income and it is debatab'e whether any part of the same 
could have been allocated as a receipt of mcome even though the transferees 
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“had desiTcd to do so Ail that the transferees obtained under the deeds of assign- 
ment and transfer executed by the Sassoons m their favour was an income bear- 
ing asset consisting of the office of htan^ing Agents, the Managing Agency 
Agreement and all the rights and benefits as such Managing Agents under the 
Agreements and no part of the consideration paid by the transferees to the Sas- 
soons could be allocated as a receipt of income by reason of their contribution to- 
wards the earning of the commission in the shape of services rendered by them as 
Managing Agents of the Companies for the broken periods What the trans- 
ferees obtained under the deeds of ass^nment and transfer was the expectancy of 
earning a commission in the event of the condibon precedent by way of complete 
performance of the obligation of the Managing Agents under the Managing Agency 
Agreements being fulfilled and a debt arismg in favour of the Managing Agents 
at the end of the stated periods of service contingent on the ascertainment of net 
profits as a result of the working of the Company during the calendar year. 

The last case to which we were referred by the learned counsel for the Sassoons 
was Tht City of London Contract Corporation, Ltd v Slates {Suritj^or of Taxes) ^ The 
part of the business taken over by the assessee m that case consisted of unexecuted 
and partly executed contracts The contracts were executed after the date of 
the purchase by the assessee and the assessee sought to deduct the pnee 
paid for the contracts from the profits arising from their performance This deduc- 
tion was not allowed, because whatever price the assessee paid for the purchase 
of the business ivas treated as the capital whicli had been invested for the purpose 
of acquiring that business and the assessee could not deduct from the net profits 
of the working of the business after the date of the purchase any part of the capital 
which had been thus invested by it This result was achieved even though m the 
purchase of unexecuted contracts there was included the part of the tvork done 
towards the performance of the contracts by the vendors The assessee derived 
the benefit from such partial execution of the contracts by the vendors , nevertheless 
the value of such work was not treated as any mcome which had accrued to the 
vendors and which the assessee was entitled to deduct from its profits arising from 
the performance by it of those unexecuted contracts 

Learned counsel on behalf of the transferees contended that all these cases 
were concerned with the question whether the income derived by the assessee out 
of the income bearing asset after the dale of the purchase could be treated as a 
capital expenditure sn far av it formed part of the consideration paid by the asses- 
'ee to the vendors and m none of these cases were the Courts concerned with 
the question that arises before us, , whether any pari of the income which was 
actually received by the asscssees could be said to have accrued to the vendor 
Even though the question did not arise m terms u is nonetheless involved in the 
consideration of the quesuon whether the assessee was liable to pay the income- 
tax on the whole of the income thus derived by hmi \s ivas pointed out by Jen- 
kins, LJ . in T/-* CowmiKiflnrw Inland Rc enue \ Pilcher^, quoted above, the 
vendor’s poii t of view cannot be neglected "nd once you come to the conclusion 
that the assesses- alone is liable it necessarily follow:, that the vendor certainly 
has nothing to do with the same If »t were otherwise the vendor would certainly 
be liable to tax and no purchaser would mm the opportunity of avoiding his 
liability for that portion of the income which can be said to have accrued to the 
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vendor As a matter of fact such a conteotion was taken by the purchasers in 
IVtgmore (H M Inspector of Taxes) v Thomas Summerson and Sons, Limited'^, where 
they declmed to be assessed for tax in respect of income which had been accrmng 
on the securities the> had purchased in a period antenor to the date at which they 
did purchase This contention however did not prevail and the vendors were 
held not assessable in respect of the interest accrued on the date of the sale of 
the stock 

It IS therefore clear that the Sassoons had not earned any income for tlie broken 
periods nor had any income accrued to them m respect of the same and what they 
transferred to the transferees under the respective deeds of assignment and transfer 
did not include any income which they had earned or had accrued to them and 
which the transferees by virtue of the assignment in their favour were m a posi- 
tion to collect If an> debt had accrued due to the Sassoons by the respective 
Companies at the dates of respective transfers of Managing Agencies such debt 
would certainly have been the subject mailer of assignment But if what was 
transferred by the Sassoons to the respective transferees were merely expectations 
of earning commission and not any part of the commission actually earned by them 
or which had accrued to them under the terms of the Managing Agency Agree- 
ments, what the transferees received from the Companies under the terms of the 
Managing Agency Agreements which were thus transferred to them would be 
their income and no pan of such income could ever be said to have accrued to the 
Sassoons, during the chargeable accounting period 

In view of the above it is unnecessary to deal with the contention which was 
urged by the learned counsel for the Sassoons that even if there be as assignment 
of income the assignee and not the assignor would be liable to pay the tax He 
referred us to the case of the Commisstoner of Income tax, Bombay Presidency v Tata Sons, 
Ltd *, in support of this contention of hu and he also referred us to note G at 
page 209 m Simon s Income Tax, 2 Ediuon, Volume II where the ratio of 
Parkins \ Warwick (H M Inspector of Taxes)^, relied upon by the High Court in 
the judgments under appeal has been criticised We do not however think it 
necessary to go into this question as iti our opinion there were no debts due by 
the Compames to the Sassoons which were assigned under the respective deeds of 
transfer and assignment 

The only question which remains to consider is whether section 36 of the 
Transfer of Property Act imports the principle of apportionment in regard to the 
commission received by the-iramfcrecs herein Section 36 of the Transfer of 
Property Act provides — 

Iq the absence of a contract or local usage to the contraiy all rents annuities pensions 
dividends and other penodical payments in the nature of income shall upon the transfer of the 
interest of the person entitled to receive such payments be deemed, as between the transferor and 
the transferee, to accrue dne &om day to day and to be apportiosable accordingly but to be 
payable on the days appomted for the payment thereof 

It may be noted that the section applies m the absence of a contract or local usage 
to the contrary and also apphes as between the transferor and the transferee There 
IS no room for the apphcation of these provisions as between the subject and the 
Crown (Vide TTu Commuswners of Inland Revenue v Hendersons Executors^ The 
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contract to the contrary must of necessity be as between the transferor and the 
transferee and it is only when there is no such contract to the contrary that the rents, 
annuities, pensions, dn idends and other poiodical payments in the nature of income 
become apportionable as betw een the transferor and transferee, deemed to accrue 
due from day to da> and be apportionable accordingly The deeds of assignment 
and transfer executed by the Sassoons m favour of the transferees transferred all 
the rights and benefits under the Agency Agreement to the transferees and there 
was no question of apportionment of any commission between the Sassoons and 
the transferees In fact the transferees claimed to retain and did retain the whole 
of the commission which had been paid by the Companies to them in the year 
1944 and the Sassoons ne%cf claimed any part of it as having been earned by 
them Whatever was their contribution towards the eammg of that commission 
during the whole of the calendar year 1943 was the subject matter of the 
assignment m favour of the transferees and that was sufficient to spell out a 
contract to the contrary as prowded in section 36 of the Transfer of Property 
Act 


Section 26 (2) of the Indian Income lax Act also does not help the transferees 
because it is only when the person succeeded has acquired an actual share of the 
mcome, profits or gains of the previous year that he is liable to tax m respect of rt 
and as set out herem above no part of the commission actually accrued to or became 
a debt due by the Company to the Sassoons on the dates of the respective transfers 
of the Managing Agencies to the transferees In order to attract the operation 
of section 26 (2) the person succeeded must have bad an actual share m the mcome, 
profits or gams of the previous year and on the construction of the Agreements the 
Sassoons cannot be said to have acquired any share in commission for the broken 
periods 

The whole difficulty has arisen because the High Court could not recon- 
cile Itself to the situauon that the transferees had not worked for the whole calen 
dar year and yet they would be held entitled to the whole income of the year of 
account , whereas the transferors had worked for the broken, periods and yet they 
would be held disentitled to any share in the income for the year If the work done 
by the transferors as well as the transferees during the respective periods of the year 
were taken to be the criterion the result would certainly be anomalous But the true 
test under section (4) (i) (a) of the Income tax Act is not whether the transferors 
and the transferees had worked for any particular periods of the year but whether 
any income 'had accrued to the transrerors and the transTcrees withm the chaijeable 
accounting period It is not the work done or the servuces rendered by the person 
but the mcome received or the mcome which has accrued to the person within 
the chargeable accounting period that is the subject matter of taxation That 
IS the proper method of approach while Considering the taxability or otherwise 
of mcome and no considerations of the work done for broken periods or contribu- 
tion made towards the ultimate income derived from the source of income nor 
any equitable considerations can make any difference to the position which rests 
enurclyon a strict interpretation of the provisions of section 4 (i) (a) of the 
Income tax Act 

The result therefore is that the quesuon referred by the Tribunal to the High 
Court must be answered in the negative All the appeals will accordingly be allowed. 
But as regards the costs, under the peculiar circumstances of these appeals where 
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the Comimssioner of Income-tax, Bombay, has supported the Sassoons m Civil 
Appeal No 3 of 1953 and the brunt of the attach m Cnil Appeals Nos 30 of 1953 
and 31 of 1953 has been borne not b> the Commissioner of Income tax who is 
the appellant m both, but by the Sassoons, the proper o?der should be that each 
party should bear and pay his owti costs here as well as in the Court below 

Jagarmadhadas, J — I am unable to agree witb the judgment just dehvered 
on behalf of both mj learned brothers It is wth considerable regret that I feel 
xonstrained to 'sTite a separate judgment expressing the reasons for my not being 
able to agree "■ath them in spite of my profound respect for their views 

These three are appeals against a judgment of the Bombay High Court by 
leaTC granted under section 66 \ (2) of ihe Indian Income tax Act They arise 
out of a set of facts mostlj common E D Sas«oon Co Ltd , noss m \oluntary 
hquidation (hereinafter referred to as the Sassoons) had the managmg agency 
of three mills (i) E D Sassoon Umted Mills, Ltd , (2) Elphinstone Spmmng and 
^Veavmg Mills Co , Ltd , and (3) The Apollo Mills, Ltd With the consent of the 
Mill Companies and by virtue of clauses in the toanayng agency agreements enabl- 
ing thereunto, the Sassoons transferred the managing agency of the three mill s 
to three other companies during the course of the calendar year 1943 as follows 
(1) to Aganval &. Co , Ltd (heremaftcr referred to as Agansals) on the i«t Decern 
^r, 1943, (2) to Chidambaram Mulraj &. Co , Ltd (hereinafter referred to as 
Qudambarams) on the ist June, 1943, and (3) to Rajputana Textile (Agennes), 
Ltd , on the 1st Jul\, 1943 The assessments with nhjch ne are concerned are 
tlio«e of (:) Sassoons (2) Agani'als and (3) Chidambarams and relate to income 
by nay of managing agency remuneration paid m the rear 1944 by the Mill Com- 
panies to the respective assignee-comparues for the calendar year 1943 For Sas- 
soons and \gamals the assessment year was 1944 45 and the accountmg year was 
the calendar year 1943 For Chidambarams the assessment year was 194546 
and the chargeable accountmg period was from ist July 1943 to 30th June, 1944 
The tax uas assessed on the basis ret of receipts but of accrual The income- 
tax authorities treated the total remuneration fo' the entire \ear 1943 m each case 
as mcome which accrued to the assignee-companies m the respective accounting 
periods The assignee-companies objected on the ground that part of the remunera- 
tion, up to the date of the respective assignments, accrued to the assignor-company, 
rtz , Sassoons and that they were, therefore, liable to be assessed only m respect 
of the balance of the remuneration referable to the portion of the calendar year 
1943 subsequent to the respective dates of the assignments The objecuon was 
overruled and the assessments were made On appeal to the Income tax Appellate 
Tribunal, their contention was accepted and the assessments were modified It 
may be mentioned that the Rajputana Textiles (Agencies), Ltd , does not appear 
to have filed any appeal to the Tribunal Meanwhile (presumably by way of cau- 
tion) the income tax authorities issued notices to the assignor-company, rtz , Sas- 
soons, under section 34 of the Indian Income tax Act and assessed it m respect 
of the proportionate part of the year’s managing agency commission up to the 
date of the respecuv e assignments The Sassoons, objected to this brfore the 
Income tax authorities, but the objection was overruled It has been stated to 
us m the case filed by the Sassoons m this Court that the entire net consideration 
for the three assignments was taken by them mto their accounts as capital reserve 
But this finds no mention m the Tribunal 3 statement of the case to the Hi<^h Court 
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Hq\v the Sassoons made entries m iheir otra accounts is not decisive and has not 
been relied on before us On their objecUon being overruled, the Sassoons filed an 
appeal to the Income-tax Appellate Tnbpnal The Tribunal rejected the appeal 
in view of the decision tb^y bad already giten in the appeals filed by the two assignee 
companies, Agarwals and Chidambarams The three compames concerned 
obtained icfeTences to the Righ Court under section 66 of the Indian Income-tax 
Act The question referred b> the Tribunal in each of the three cases was the 
same and is as follows 

Whether m the circiimstances of the case was the managing agency commission liable to be 
apportioned between the assessee company and the assignee (or assignor as the case may be) " 

The High Court answered the question against the Sassoons and in favour of the 
other two What the High Court held was m substance that (i) the managing 
agency lemuneTaUon for the year m question accrued as the jomt income of both 
the assignor and the assignee and was apportionable between them, and (2) the 
assignee companies received the assignor’s share of the joint income by virtue of the 
assignments of the assignor’s share and hence to that extent it was not their taxable 
income hut continued to be the taxable income of the assignor There are thus 
three appeak, one by the Sassoons against the Income tax Commissioner and the 
other two by the Income tax Commissioner against Agarwals and Chidambarams 
respective!', In the first of the appeals, the Income-tax Comimssioner supports 
the position taken up by the Sassoons while in the other two the Commissioner is 
iheappellant and contests the position taken bv the Agarwals and the Chidambarams 
TTius it ivjl be seen that though m form the three appeals are each between the 
Income tax Commissioner and one of the three companies, in fact, they raise a 
controiersv between the assignor-company, the Sassoons, on the one side and the 
two assignee compames, the Agarwals and the Chidambarams on the other, the 
Cemnussioner suppotUng the Sassoons and opposing the other two 

The arguments before us covered a wide range and were advanced on the 
assumption that what the High Court held was that the Sassoons became cnutled 
on the very date of the respective assignments to a proportionate share of the year’s 
remuneration for the managing agency, and that accordingly that share accrued 
to the Sassoons as their taxable income, then and there, and did not cease to be 
such notwithstanding the assignment thereof The case was accordingly debated 
before us is though the decision turned upon the question whether any income 
could accrue to the Sassoons on the dates of the respective transfers of the manag- 
ing agency to the transferees It is necessary, therefore, to clanly, at the outset, 
what the question was which was directly ^raised on the reference made to the 
High Court and what in the view of the High Court, was the date when a share 
of the jear’s remuneration accrued to the Sassoons as Us income It appears to 
me that the judgment of the High Court taken as a whole is based only on the view 
that the entire managing agency remuneration for the year accrued on the com- 
pletion of the year, i < , on the sistDccembcr, 1943, and that when jt so accrued 
It accrued both to asignor and to the assignee together This appears from the 
following passage of the judgment of the High Court 

In order to levy income tax tt » non tiuMsh to tntjuire when a parUcuJar jnrome accrues. 
Ifhat IS more imporunt and whai ismorepertuimtii to enquire whose income it is which is sought 
to be taxed Auumms that this particularincomc aerfued on the 31st December and tiJJ 31st Decern 
her there was nothing earned even so vrfieii the income does accrue the quesuon itill remains to be 
aniwered as to whose income it u vthich hat accrued on the 31st December, 15.43 '' 
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It appears to me also that it is on the footii^ of the accrual on the completion j 
the year that the High Court dealt with the question of assignment of the mcomc 
as appears from the following passage 

And clearly one of the nghu which EJ) Sassoon Sc. Co > Ltd^ had, was to receive the maaag 
ing agency commission (share therein ’) when it ucnied on December They ttans 

ferred that right 

From these passages it appears to me clear that the High Court proceeded on 
the view that income accrued at the end of the year to both together and that 
what passed to the assignee under the assignment included a future right of the 
assignor to a share in the remuneration, when it accrued on the completion of the 
year, and not on the view that the assignment operated as the transfer of a present 
right to such a share on the very date of the assignment It is m view of the assump- 
tion that the remuneration for the >ear accrued only on the gist December that 
the Income tax Appellate Tribunal also took care to say, m making their reference 
to the High Court, as follows 

Tbc quesuon is not ufun the masaging agency commission accrued The real question is to 
whom It accrued 

It appears to me therefore that it is not correct to approach the consideration 
of this case as though the decision therein tuansdirectly upon the question whether 
any income had accrued to the Satsoons on the dates of the respective transfen 
of the managing agency to the transferees 

In the arguments before us considerable stress was laid by learned counsel 
appearing for the Sassoons on the fact that the managing agency agreements with 
which we are concerned provide for annual remuneration for an year’s work 
It was pointed out that the remuneration payable was Axed as conumsston at a 
certam specified percentage of the net profits of the respective Mill Companies 
So far as the Sassoons United MiQs, Ltd , are concerned, whose managmg agency 
had been assigned to Agarwals the commission was ui terms stated in the agency 
agreement to be per annum and on the annual net profits of the company So far 
as Elphinstone Spirmmg and Weaving Milb Co , Ltd , are concerned, whose 
managing agency was assigned to Chidambarams, the remuneration is merely 
stated m the corresponding agreement to be a percentage of the net profits of the 
company, but is not m terms staled to be per annum or on the annual net profits 
But there can be no reasonable dout that as a matter of construction, the remunera- 
tion in the latter case also must be taken to be per annum and on the annual net 
profits notwithstanding some a^ument before us to the contrary Having r^ard 
to this basic fact the following are, m substance the arguments put forward before 
us by learned counsel for the assignor Sassoons (1) The managing agency com- 
mission was payable m respect of services for an entire calendar year and not for 
a portion thereof and therefore no commission became due to the Sassoons for the 
services rendered by them to the respective KLll Companies for broken periods of 
the year up to the dates of the respective assignments (2) Since no remuneration 
became a debt due to the Sassoons from any of the Mill Compames on the 
dates of the respective assignments no taxable income accrued to them for the 
broken periods (3) By the dates of the respective assignments, the Sassoons had 
only a bare expectancy, if any, to receive xammeration for the broken period and 
this expectancy could not be the subject matter of any assignment, and (4) The 
true legal position, therefore is that what was assigned was an income bearmg asset, 
ri< , the managmg agency which was the source of income and which entitled the 
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respcctiv’c assignees to receive all the remuneration for the ^ear payable under 
the managing agency agreement subsequent to the respective dates of assign 
ment Accordingly the same became in its entirety taxable income m the hands 
of the respective assignees and no portion of it accrued at any time as taxable income 
of the assignor-Sassoons 

In the view that I take of the High Court’s judgment as to the date of accrual 
of the income and as to the scope of the question presented on the reference, the 
first three of the above arguments do not appear to me to call for any examination 
In the present case no question anscs as to the enforceability of the claim for a 
proportionate share of the remuneration by the assignor from the very date of 
assignment Nor does any question arise as to the non payability of remuneration 
on account of non-completion of the work The year’s work has been completed 
by the assignee company in continuation of that of the assignor company The 
total remuneration for the year has m fact been paid mto the hands of the assignee- 
company The only questions, therefore, are (i) whether the money so received 
accrued by way of remuneration for the years work and became taxable income 
on the 31st December, 1943 (a) if so, whether it was the joint income of the assignor 
and the assignee or the sole income of the assignee, and {3) whether the assignment 
operated to transfer the assignor’s share of the income on its accrual 

The answer to the first of the above questions seems to me to admit of no doubt 
The remuneration was for the year’s work The year’s work was completed on 
the expiry of the year The right to receive the remuneration became, therefore, 
vested on the 31st December, 1943 It is true that m Aganvals case there u a 
clause m the original managing agency agreement that 

the managiflg agency comnusaoD shall be due yearly on the jtst day of March in each and 
every >ear and ihall be payable and be pa.d immediately ahet the annual accounts of the Mill Com 
pany have been passed by the shareholders ’ 

It has been urged, in rebance on this dause that the accrual of the income, 
in so far as the case of AgarwaU is concerned, is not on the 31st December but on 
the 31st March next In the first place such a contention, m so far as it relates 
to the date of accrual, is not permissible in view of the clarification in the order 
of reference made by the Tribunal to the High Court and m vucw of the specific 
and categorical language of some of the grounds m the statements of the case filed 
before us both by Sassoons and the Income tax Commissioner showing 31st Decem- 
ber, 1943, as the date of accrual of the entire remuneration {Vide paragraphs 
^9 i-s) ifef Swoofis' aad pz^rsgrapbs ,*£•, (!}, (s) 

and (5) of the Income tax Comimssioner’s statement m Civil Appeal No 3 of 1953) 
But even if the contention be pennissible and granting the view strenuously urg^ 
on behalf of the appellant Sassoons that there 1$ no accrual of income until there 
exists a right to receive it, I do not think that the clause m question has any rele- 
vancy so far as the date of accrual of income is concerned Accrual of income 
for purposes of taxation, does not depend on the question as to when the income 
becomes payable It depends only on when a vested nj,bt to receive the income 
arises (See CommunonerS 0/ Inland Revenue v Gardner Mountain & D Amhrumeml, 
Ltd t) The accrual 13 accordingly complete when the right to the remuneration 
becomes vested by the occurrence of all the events on which the remuneration 
depends A mere clause that the remunerauon shall be due at a later date, not- 
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^vithstandmg that all the e\ ents on wbidi the remuneration depends ha\ e occurred, 
can only ha\e the effect of postponing the liability for pa>’ment and not^of 
postpoiung the vesting of the right to mcome The requirement of lapse of further 
tim e after the occurrence of all the qualifying events is not in itself an additional 
event which imports any element of contii^ency m the right It appears to me, 
therefore, that the above clause which has been relied upon — whatever the reason 
ma) be for the distinction which the language seeks to suggest between due and 
payable — can have no bearmg on the dale of the accrual and cannot have the effect 
of postponing the accrual from the 31st December to 31st March But even other- 
wise, this does not at all affect the final conclusion in this case reached by the High 
Court of Bombay If the view of the High Court is correct that the mcome accrued 
both to the assignor and to the assignee after the completion of the year’s work, 
It seems to matter little whether that accrual is on the 31st December or on the 31st 
March next 

The further question as to whether the view taken by the High Court that the 
assignments operated to transfer to the assignee the assignor’s share of the year’s 
remuneration after it accrued to him as his income and whether ir continues to 
remain the assignor’s taxable income in spite of the assignment, may also be shortly 
dealt with If the High Court be right m its view that the remuneration accrued 
both to the assignor and to the assignee together, whenever it may be, then it is 
clear that on the respective dates of the assignment, the assignor had a future right 
to a share of the remuneration on the completion of the year If so, there is ample 
authority for the position that the assignment of such a future right is vahd and 
becomes operative by way of attaching itself to the right when it springs up (See 
Bansidhar v Sant Lal\ Misrt Lai v Alozhar Hossatn*, Palaniappa v Lakshmanan* 
and Baldea v Mtller* ) The validity of such an assignment as between the assignor 
and the assignee and the effect thereof on the assignor s future right may also be 
supported with reference to the prmciple of estoppel feedmg title wluch finds recog- 
mtion m section 43 of the Transfer of Property Act For the further position, nz , 
that a'person contmues to be liable for tax m respect of accrued income notwith- 
standmg assignment thereof operating on or after such accrual, there is authority 
in Parkins v WanLKk‘ This view is confirmed by the following passages m the 
Pnvy Council case m Pondicherry Railuay Co , Lid v Convnissiorur of Ineome tax, 
Aladras^ 

‘ Profits on their cosucg into existence attract Ux at that point and the revenue u not concern- 
ed wild die sudse^ueirv* dppdv-fxluir tn'’ Uhr jjtmfiS' 

The destination of the profits or the charge which has been made on those profits by previous 
agreement or otherwise is perfectly immaterial 

(Quoted out of an extract from the case m Gresham Life Assurance Society 
V Styles’’) 

It appears to me that these passages constitute a clear recogmtion of the pnn* 
ciple that when once mcome accrues to a person, an assignment operative in respect 
thereof, does not affect his taxability for that mcome It may be mentioned that 
It is not seriously disputed that the consideration for each assignment included 
the value of the prospective advantage of coUecUng the remuneration for the entire 



-Tiia SUPREME Court journal 


^2 


[Vou x\nt 


year, j « , m the sense that the actual consideration paid tvas higher than ^hat it 
might have been if the assignment had taken place at the very commencement 
of the y ear 

The only substantial question, thcrc&icc, which this case raises is whether 
the view taken by the High Court that the remuneration for the year accrued 
as income both to the assignor and the assignee, is correct It is apparently as an 
answer to this question that learned counsel appearing for the Sassoons put forward 
the argument No 4 above enumerated, ttz , that the assignment of managing 
agency is the transfer of an mcomc bearing asset and that all income receised 
subsequent to the date of assignment is entirely the assignee’s taxable income It is 
the va'idity of this argument that now requires examination The cases that have 
been relied on in support of this argument are the following The Commissroiurs 
of Inland Rrenut v Forresf^ , IVigmore v Thomas Stimmerson^ , and Commissioners of 
Inland Reitnue v Pilcher * Commxssioners of Inland Reienue v Forrest^ is a case of 
purchase of certain shares and the income derived therefrom and is analogous to the 
second head of income chargeable to income tax under section 6 of the Indian 
Income tax Act , Securities The mcomc therefrom is directly referable cnlj 
to the ownership of the shares or securities Merc lapse of tune makes income 
payable and the taxation depends on the receipt of the income 11 tgmore v Thomas 
Siirnmerson* is also a case similar to the above Commissioners of Inland Reierme v 
Pilcher^ IS the case of a sale of an orchard mclusive of the year’s fruit crop, which 
by the date of the sale does not appear to have become ripe enough to be treated 
as a severable item of property This was a case of property whose ownership 
itself in the ordinary course and by lapse of lime, gives nse to income and is ana- 
logous to head No 3 of section 6 of the Indian Income tax Act It is interesting 
to note, that in this case, the learned Judges make a distinction between fnietus 
iniiutrialis znA frvclus nahirales and point out that the fruits derived from the orchard 
being cherries are fructus nalurales and not/rufftu industnales That the result might 
have been different if it was fructus mdustrudes appears clearly, at least so far as 
Lord Justice Singleton and Lord Justice Tucker are concerned In the case of 
fivetus industnales the income does not arise by mere ownership but as a result of 
further in\ estment and labour which may be the effccUve source of income These 
decisions refer only to cases where the sole or effective source of income is mere 
ownership and taxability depends on receipt of the income 

Another case that has been relied on before us is the City of London Contract 
Corporation v Stales* That was a case where one company purchased as a going 
concern the business carried on by another company, as contractors for public 
works It was claimed that the assignee-company was entitled to deduction from 
their taxable income for a portion of the "purchase price which may be attributed 
to the purchase of the right, title and interest to, and the benefit of, certain budding 
contracts of the company, from the execution of which, a portion of the net profits 
of the company arose This was negatived on the ground that the entire purchase 
price was capital investment and that what all was received later on was income 
derived by the execution of the contracts so purchased This, so far as it goes, 
may seem to suggest by implication that there may be a purchase of contracts yet 
to be executed and that the benefit of the entire profits therefrom is to be treated 
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as income m the hands of the purchaser The report of this case, however, does 
not indicate clearly whether the contracts whose benefit was purchased were parti- 
ally executed and if so whether the partial execution was substantial or negligible 
The statement of the facts of the case at page 241 of the report shows that the busmess 
which was purchased consisted entirely of partially executed or wholly unexecuted 
contracts, and of the rights thereunder and the benefits to accrue therefrom If 
the business consisted of only unexecuted txintracts, this case is not an authority 
for the positidn contended for on behalf of the Sassoons But in any case even 
if some of the contracts were partially executed, there is nothing to show that the 
execution was of any such extent as to have become a substantial source of income 
It may ako be noted that this decision is a direct authority only on what is capital 
expenditure and what is revenue expenditure for purposes of deduction The 
point in the form relevant for the present case was not raised there and caimot 
be taken to have been decided It is interesting to notice that in Simon’s Income 
Tax, Vol 2 (1949 Edn ), page 188 paragraph 222, the following passage appears 
In C'ty 0/ London Contrael Corporation Ltd \ Stjd where the compan> acquired a business 
including a number contracts it was held that tbesum paid for the contracts could not 

be deducted m compuung the company s profiu on the ground that the whole of the purchase 
price of the business was a sum employed or intended to be eioplci>-ed as cap tal in such trade 

Similarly m Spicer and Pegter $ Income tax and Profits Tax (20th Edn ), at 
page 1 16 It IS stated as follows 

Cost of vuxtcuUd contracts taken over widt a business (in amvuig at the profits from the per 
fonnaace of <he contracts) 

and the case of City of London Conirael Corporation v Styles'^ is looted as authority 
These standard text books also show that this case has been treated as having refer- 
ence to unexecuted contracts (and not to partially executed contracts) and as being 
authority for the question as to what are permissible dcducuons from taxable income 
of busmess concerns 

The above cases, therefore cannot be treated as m any way supporting the 
contention put forward by learned counsel for the appellant Sassoons that in the 
case of an assignment of managmg agency the entire remuneration for the year’s 
work accrues as a matter of law to the assignee and is his sole income, on the ground 
that the agency is the source of mcome and that in this respect it is to be treated 
as an mcome bearmg asset No specific authority has been cited before us covermo- 
the case of a managmg agenc> nor can the case m City 0/ London Contract Corporation 
V S^les^ be treated as an authority showing that in the case of an assignment of 
partially executed contracts the remuneration or profits relatable to such partial 
execution is necessarily the mcome of the assignee 

The question thus raised has, therefore, to be examined on principle On 
such examinauoa it appears to me that the argument advanced m thu behalf is 
based on a fundamenul misconception Income of the kind with which we are 
concerned m this case does not arise by virtue of any mere ownership of an asset 
What produces mcome is not the ownership of the managing agency but tlie 
actual work turned out for the benefit of the principal It is not the fact of a com- 
pany having obUined the right to work as a managing agent that produces the 
income but it is the continuous functioning of the company , as the managmg agent 
m terms of the contract of agenc> that produces the income Hence it is the 
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rendering of the service of the managing agency or the carrymg out of the managing 
agency busmess, which is the effective and direct source of income This is not 
to say that work or service is the subject of taxation It is the remuneration that 
IS the subject of tax and work is the source of the remuneration Hence in such a 
case service or work is the source of income and not the oivnership of the right to 
work The above legal position has been very succinctly brought out by Lord 
Finlay, though m another context, m John Smith & Son v Moore''- in the following 


passage 

The business makes no profits The profiu arc not fruits yielded by a tree spontaneouslj 
They are the result of the operauons earned on by the owner of the business for the tune bemg 

Therefore, on prmciple, apart from authority, it appears to me to be erroneous 
to treat the managing agency agreement as by itself the direct source of mcome 
and to treat it as an income producing asset 

An exammation of the provisions of the Indian Income tax Act clearly bears 
out this viesv Sections 3 and 4 of the Income tax Act are the charging sections 
The charge is (m so far as it is relevant for purposes of this case) on the income of 
the previous year (a) which is received by the assessee withm the taxable territory, 
or (6) which accrued or arose within the taxable teaitory to a resident assessee 
As stated at the outset the assessment in the present case is based on accrual 
and not on receipt Computation of the taxable income is governed by the previ- 
sions of Chapter III of the Act Section 6 thereof enumerates the following heads 
of mcome as bemg chargeable to income tax. (i) Salaries, (2) Interest on securities, 
(3) Income from property, (4) Profits and gams of business, profession or vocation, 
(5) Income from other sources The residual item (5) may for the present purposes 
be left out Of the other four heads, items 2 and 3 are the only items in which the 
taxable income is directly related to the ownerahip of an asset In the present 
case the computauon of the taxable incolne has no relation to those items but may 
conceivably fall under head No i or head No 4 At this sUge, it is necessary to 
observe that, though, so far, m the above discussion the managing agency has been 
referred to as service and the commission therefor as remunerauon, for purposes 
of convemence, the true nature of the functioning of a managing agent where it is 
a firm or a company which so functions, has been recently held by this Court m 
Lckshminarayan Ram Gopal & Son, Lid v The Cooemment of Hyderabad* to be a business 
and the remuneration to be mcome by way of profits or gains from the busmess 
The mcome, therefore, falls under head No 4 and the computation thereof has to be 
made under section lo of the Income tax Act Sub section i of that secUon runs 
as follows — 

The tax ihall be payable by aa assessee under the bead profiu and gams ef busmess ptcfession 
Of vocation m respect of the profits or gams of any business profess oaorvocationfomrrf on byhm 

Now, m computing the taxable income of the assignee can it reasonably be said 
that the remuneration for the entire year u the mcome of the assigneee and that 
It is tb* profits and gams of the busmess earned on by the assignee, when as a fact be 
stepped into the position of the managmg agent only on some date m the course 
of the year by virtue of the assignment It appears to me that before income can 
be attributed under this head to an assessee, it must relate to the busmess earned 
on by the assessee himself In the present case, therefore, the profits and gams 
of the whole ye ar seem to me dearly to relate to the business carried on both by the 
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assignor and the assignee taken together and arc hence taxable as income accruing 
to both and apportionable as such between them The importance of not over- 
lookmg the significance of the phrase “ earned on by him ” in sub section i of 
section 10, though in a different context, has been emphasised by the Privy Council 
m Commisnoner of Income tax, Bengal v Shaw Wallace & Co ^ A recent deasion of 
this Court in the Liquidators of Pursa, Limited v TTie Commissioner of Income tax, Bikar^ 
ako emphasises this and explains that the phrase “ earned on by him ” m section 10 
(i) of the Indian Income tax Act ' connotes the fundamental idea of the continuous 
exercise of an activity as the essential constitutent of that which is to produce the 
taxable income ’ This phrase appears to me also clearly to connote the idea 
that the taxable mcome is that of the very assessee or the combination of assessee 
whose contmuous activity produces the income Where, as in this case, that conti- 
nuity IS kept up by two persons successively, it appears to me that under this section 
the profits and gams are the assessable income of both together 

This IS m accord with the well accepted notion, under the normal law, that 
if two persons jomtly carry out a work or conduct a business, the total remuneration 
in fact earned for the work or the total gams made on that business belongs to both 
of them as their jomt property and that such property has to be apportioned between 
them on some equitable basis This is qiute independent of any question as to 
whether the claim for remuneration for the work or for the emoluments of the 
busmess can be individually or jomtiy enforced as agamst the person who is liable 
to pay It cannot be disputed that m the absence of any specific contract to the 
contrary between the persons who contribute to the ivork or busmess the irmts 
of such work or of such busmess is the joint property of both, ivhen the same has m 
fact been realised Xor can it be said that this holds good only in cases where 
both the persons concurrently jom together to earn the remuneration for the work 
or the profits of the busmess There is no reason in law why the same principle 
should not be equally applicable where the two together contribute to the total 
work or to the total business m succession as m this case and not in concurrence 
If, what arises on such conunuous and successive functioning of two persons is the 
jomt rcmuncrauon of both, there can be no doubt that such remuneration would 
be apportionable between them on some equitable basis on the principle that jomt 
property is normally severable To such a situation section 26 (2) of the Income 
tax Act would also clearly apply That section 00 doubt mdicates nothing as to the 
prmciple of apportionment But there is no difficulty m the present case since it is 
agreed that the apportionment, if any, is to be timewise This also prtma facie 
is the only equitable i' ay of apponionment on the fficts of this case 

At this stage it becomes necessary to notice certam provisions of the relevant 
managmg agency agreements which hav-c been strongly rehed on as suppor ting 
the view contrary to what I have indicated above Rehance has been placed on 
two provisions of the managmg agency agreement between the Sassoons Umted 
Mills, Ltd and the Sassoons which are rdevant only in the appeal relatmg to the 
Agarwals The first of these provisions is the one already nojiced m another context, 
mz , clause 2 {d) of the agency agreement which runs as follows 

‘The said commission shall be due to the said firm yearly on the gut day of March in each 
and eiery year durmg the eontmuance of thi* agreement 
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It IS urged that this term stamps the managing agency agreement with the 
characteristic of an income bearing asset -wAtch vests solely m the assignee the 
nght to the entire income payable after the date of assignment But it appears 
to me that a term of this kind as a reference only to the payment aspect of the money 
which constitutes remuneration and has no bearing on the question as to svhose 
income it is for purposes of taxation Taxable income must be derived from specified 
sources indicated in the Indian Income tax Act Since the mere ownership of 
managing agency cannot as a matter of Jati be treated as the source of income, as 
explamed above any term m the managii^ agency agreement beti\ een the principal 
and the agent entitling only the assignee to receive the ^ears remuneration and 
negativmg to the assignor any direct recourse to his quandom principal for his share 
of the mcome, cannot have the effect of denying to the assignor a substantial right 
to a share in the remuneration if otherwise he has a vested right thereto A dis 
tinction exists in law between the right to receive or get payment of a certain amount 
of money and the nght to the money itself The right to enforce payment of money 
may belong to one person But the beneficial nght in that money maj belong 
wholly or partially to another Benami contracts are familiar examples of such 
a case Instances of joint rights in money or moneys worth enforceable only 
at the instance of one out of the persons entitled, in speaal situations, are easily 
conceivable It may be true that there is no accrual of income unless there is a 
vested nght to receive the money which consuiutes income But this proposition 
has relevance only to the factum or dale of accrual but not necessarily to the owner- 
ship of the income on such accrual None of the cases that have been cited before 
us in support of the proposition that there is no accrual of income unless there is 
nght to receive it negative this view In the course of the arguments repeated stress 
has been laid on the proposition that there is no accrual of mcome unless there is a 
nght to receive the mcome This may be so But it does not follow that the very 
person who has the nght to receive the money which constitutes the income is the 
owner of that tnoney or that the income accrues to him alone That must depend 
on the substantive nghts, if any, appbcablc to a particular situation A term 
in a managing agcncv agreement between the principal and the agent as to the 
person to whom the remuneration is payable or is to become due can only have 
been meant as a protection of the principal in respect of multiplicity of claims 
against himself and cannot settle tlie substantive rights between persons who may 
have contributed to earn the remuneration 

The second prov ision relied on is clause i o of the managing agency agreement with 
which the case of Agarwals is concerned Qause lOof the agreement runs as follows 
It shall be lawful for the said firm loaas gn Uus Agreement and the nghts of the said firm here 
under to any person firm or company having autbonty b> m constituuon to become bound by the 
obligations undertaken by the said firm hereunder and upon such ass grnnent being made and notifed 
to the said Company the said Company ihall be bound to recognise the person or firm or company 
aforesaid as the Agents of the smd Company maijur aj 1/ lie latru 0/ such person, frm er eampany 

iaj appeared ifl Vuu ptewlt inUeunJlia namts ef Ihepartnm w tia tatd firm and as tfsueh person firm or com 
pony had entered into thss Agreement wtlh Ihs said and ihe said Company shall forthwith upon 

demand by the said firm enlerbnto an Agreement wtUi the person firm or company aforesaid appoint 
mg such person firm or company the Agents oTlhe said Company for the then res doe of the term 

ouUtandmgundertheAgreementBndwrttbthebkepowefsaodauthontiesremunenition and cmolu 

menu and subject to the like terms and cond bons as are herein contained • 

Stress has been laid on the underlined portion of the above clause It is urged 
that this as well as clauses i and 3 of the managing agency agreement show that 
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the assignor and the assignee are to be treated as one entity and that on assign- 
ment the assignee becomes the managmg agent as if his name had been inserted 
in the managmg agency agreement from the banning, and that the continuity 
of the managmg agency was preserved thereby and that whoever satisfies the 
description of the managmg agent at the time when the commission for the year 
becomes due, is also the person entitled to the amoimt by way of remuneration 
— not, as per this argument by virtue of any mutual arrangement between the 
assignor and the assignee, but — by the very terms of the managing agency which 
IS the source of income It is urged, therefore, that this feature stamps the mana- 
gmg agency as an mcome bearing asset In substance, therefore, this argument 
amounts to saying that by virtue of this clause the service of the assignee subsequent 
to the date of assignment can be tacked on to the service of the assignor for the 
earlier portion of the year, so as to constitute it service for the entire year which 
earns the remuneration, as the sole property of the assignee, i e , that the assignment 
has to be given retrospective operation from the commencement of the year in 
respect of the work so far done But if this clause ts to be construed as having 
such retrospective operation, it must, on the very terms of the underlined poruon, 
become so operative from the original commencement of the agreement itself and 
not from any particular date or event thereafter There is no reason to confine 
such retrospective operation only to the inchoate advantage for remuneration 
arismg from partly finished work of the year The underlined portion of the clause, 
if It IS to have retrospective effect at all, is comprehensive enough to take within 
Its ambit every other claim which may have accrued but remained unpaid commen- 
cing from the initial suge of the agency On ihu construcuon, therefore, the 
right to every such claim would pass to the assignee Such a result would obviously 
be untenable and no reason exists why the retrospective operation, to be imputed 
to this clause, should be confined to the limited extent which serves the argument 
put forward in this behalf by the appellani-Sassoons It appears to me, therefore, 
quite clear on a fair reading of the enure clause 10 of the managing agency agree- 
ment that the onlv effect thereof is to brmg about the result specifically stated in the 
second poruon of that clause (which has been side ’med) i e , that on assignment, the 
assignee firm shall be entitled to demand and obtain from the principal company 
a fresh managmg agency agreement in its own favour for the residue of the term 
outstanding and with like powers authorities remuneration and emoluments and 
subject to the like terms and conditions In my opinion all that the clause 10 taken 
as a whole means is no more than that the assignee is entitled to demand a fresh 
agreement on the same terms and that evenjwiihout a fresh agreement being formally 
executed as between the principal Mill Company and the assignee company their 
mutual rights and obligations will be governed by the old agreement for the residue 
of the term with the assignee company’s name substituted for the assignor com- 
pany’s name Such effect can only be prospective and not retrospective 

There can be no doubt, however, that though any mere clause m the managing 
agency agreement that the employer is to be responsible only to the assignee for^the 
payment of the entire year’s remuneration is not by itself enough to vest m the 
assignee a beneficial right to the remunerauon of the year, such a right may arise 
by virtue of a specific or implied term as between the transferor and the transferee 
either as part of the deed of transfer or independent thereof It may be mentioned 
that m the Agarwal’s case there was sudi a -specific .term m the agreement preh- 
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mirar> to the actual assignment But learned counsel for the Sassoons expressly 
disclaimed .t on the ground that \t was not incorporated in the deed of transfer 
<.nd w as, in any case, superfluous and did not rely on iL In his view the right of the 
assi^^nee to receive the entire remuneration did not depend on any specific term 
>-tween the ass gnor and he assignee but on the fact that what was transferred 
j( an mcome bearing asset which carried with it a right to the entire income that 
alh due after the date ol lss gnment It is on account of the insistence on this 
\iew, tfiat as I apprehend learned counsd for the Sassoons disclaimed the above- 
mentioned special term between the assignor and the assignee as being superfluous 
He seems to ha\'* 'ought thereby to obviate the consequence of the contention 
that the as gno s share of remuneration became the assignee’s by virtue of the 
pc 1 as ignment thereof operatmg thereon on its accrual and that hence it re 
n red the ta>Lahle income of the assignor 

It may be mentioned in this context that clause lO of the managing agency 
agreement in Agarwal s case has been rehed on by learned counsel for Agarwals 
to show that while, it may be that in the normal run of events the contract for 
remuneration under the managing agency agreement is an indivisible contract 
for a whole years remuneration on the completion of 'a whole year’s svork, this 
clause necessarily implied divisibility of contract and of the remuneration in the 
year of assignment since the assignment necessarily took place with the consent 
of the principal Mill Company {Vid< section 87 B {e) of the Indian Companies 
Act) This argument was advanced to support the contention that the Sassoon's 
share of the years income accrued on the very date of assignment Since, how- 
ever in mv view that was not the basis of the judgment of the High Court as explained 
above and since such an argument is not, in my opinion, open, having regard to 
the statement of me case by the Income tax Appellate Tnbunal as well as of the 
statements of appellants and respondents herein, I do not consider it necessary to 
^ deal with that aigumcnt 

In my view, therefore, the continuous and successive functioning by both 
the assignor and the assignee under the managing agency agreement was the effective 
source of the year’s income That income accrued on the completion of the year 
and w-s the joint income of both the assignor and the assignee The prior assign- 
ments in the course of the year operated as assignments of this future right to a 
share of the income It is only by virtue bFintrr rearrangement between the assignor 
and the assignee, resulting from the transacUons of assignment, that the assignee 
had the right to collect the entire income Nevertheless, the share m this income 
vrhidi accrued to the Sassoons on the completion of the year remained the taimblc 
iQOime of the Sassoons and they were rightly taxed in respect thereof The very 
strenuous arguments of learned counsel for Sassoons to counter the above view are 
based on the insistence that the managing agtncy is like property which per se 
produces income and, on ignoring the distinction between right to receive the income 
and right to the ownership of the income and on treating the former as settling the 
question of the person to whom income accrues In my opinion these argumenU 
are unsustainable and the conclusion reached by the learned Judges of the Bombay 
High Court IS correct 

The appeals are, therefore, liable to be dismissed 

I express no opinion on any of the other points raised 


Appeals allowed. 
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THE PROBLEM OF GHARACTERIZATIO\* * AND THE DOCTRINE 
OF RENVOI IN PRIVATE INTERNATIONAL LA\V t 
By 

Paras OnvAN, Lecturer, Urnttrstly Law College, Jaipur 
I — ^Introdlctory 

It can happen, rather jt is happening, that A and B mav be husband and twfe 
in one country, while they ma^ not be so in another , A may be considered husband 
of B m one country and husband of C m another country X may be considered as 
indebted to I'm one country and in another country or other countries he may not 
be so indebted , a contract between P and Q.niay be enforced in one country, while 
it may not be enforced in another , and so on 

Tb-s IS due to the nature of Pritalc Internationa! Law 

That many rules of Private International Law are jejune, otiose, conflicting 
and unsettled,^ and that not less often they have )ie1ded to bizarre results, leaxing 
their helpless inctim* to moan and groan under their heav> weight from which 
he or she can seek relief nowhere, and creating such a legal conundrum from which 
sometimes even the members of Bar or Bench find it difficult to extricate themselves, 
are well-established facts For this state of affairs in Private International Law 
It has been said* that it is due to the fact that the rules of Private International 
Law are m a formative period and certain inherent problems thereof are such that 
they defy all attempts to an amicable solution That could be an explanation 
but not a justification The fact remains that, if law has to serve societ>, out of 
this myriad of confusion a solution has to be evolved, the rules have to be soaally 
trained, and Private International Law, like an> other branch of law, has to be 
cast in a mould which will not only be sj'siemattc but also conducive to social pro- 
gress and international intercourse 

• This problem has been discussed under vanous names by different wnters Bartm gas e it thd 
name of Theory of QualificatiQM Olher wnteis tg Qicshire Beckett ^us5baum etc base 
discussed It under the head Qassiiicatun] svhile writers like \rorns and Falconbndge prefer 
to discuss it under the heading CharactenzatuHi The present writer submits that the use of ie 
latter form is most appropriate for the discussion of the problem 

■f In this paper the writer with a view to shorten the length of the paper has avoided a dis- 
■cussion of manv cases s hich has c been customarily discussed under the present problem 

I Whether one looks at the law of marn^e rect^nition of fore gn judgments or the law of 
contract one is faced wnth conflicting decisons whose reconcihaboa is not possible and sometimes, 
dierefore it is impessible for a lawyer to say what law is 

a SeeO»£loiv Ogden LR (1908I P 46 IniefietMl LR (1887)3801 aso 
3 Most of the writers on Pnvate Intematumal Law have given this ocplanation, and probably 
in the present submission no other justifiableeiqilanaDmiis posible 

J--29 
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Our Courts have, hitherto, invariably followed the rules of British Private 
International Lau, probably there was no other alternative But to day it is 
neither necessary nor desirable As every country has its own rules of Private Inter- 
rational Law, so we can have ours, though it should not be taken to mean that the 
writer wants to convev that we need not pay any heed to international uniformity 
of the rules , what he wants to stress is the need to evolve an mdependent system 
of Private International Law of course, considering the need of international umfor- 
mit), but in no case trying to ape some one or other sjstem hir Justice Sinha 
very pertinently remarked 

“ The Courts in India are now at liberty to lay down and follow their own 
rules with regard to Private International Law , and in this regard we are in a 
very happy position since we can adopt the rules laid down in various countries as 
accord best with our sense cf justice, equity and good conscience We can profit 
by their experience and avoid their errors ” * 

The learned judge has stressed the need of the study of comparative law 
and also of remembering our social context In the present submission, probably 
no other branch of law than Private International Law can profit most from this 
study, though hazards of that study are not to be forgotten 

Like many other problems of Private International Law, the problem of charac- 
terization and the doctrine of renvoi are shrouded in a heavy fog, and the voluminous 
literature existing on the subject, though brings the problem to the fore and abo 
attempts to clear it of some of the fog, appears to thicken it rather than to really 
clear it of Much is due to the nature of the problem, and much is due to the 
existence of different legal systems m the world, which are not only different but 
contradictory , and probabl) much is also due to the fact that very logistic view 
of the problem has been taken bv some writers and judges In the present sub- 
mission if an attempt is made to solve the problem so that it may help m the adminis- 
tration of justice and provide relief to the parties seeking it, probably, we will have 
to give up logistic approach , the solution thus arrived at might be loose, but it is 
hoped that it would go to solve the problem The needs of justice are far greater 
Uian of the logic 

Therefore the purpose of the present paper is not so much to propound author’s 
own theory Private International Law abounds m such theories — as to present 
the problem in a systematic way, to bring out clearly the issues involved therein,, 
and the complications arising thereof and to suggest a solution, if possible 
II — ^The Problem 

The rules of Private Internationa! Law are applied when a Court is called upon 
to decide a case which contains some loreign element Although it is not incumbent 
on t le raunicipa Courts to decide cases mvolving foreign elements by applying some 
or o cr orcign aw and, at least in theory, the Courts can decide such cases exclu- 
sive y y applying internal law, yel m practice the Courts decide such cases not 
exclusively by reference to the internal law of the forum but by reference to some 
or ot er orcign law v>hich according to the rules of Private International Law, is 
deemed applicable to the cases For instance, an Indian Court is seised of a cast 
where it has to decide whether it would accordrecc^nitiort to polyandry the parties 
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to the case were domiciled and married in Tibet where polyandry is recognized^ 
and the moveable property, the succession to which was m dispute, was situated in 
India , on the determination of the question would depend the determination 
of the issue, z e , who svould succeed to the property Or, a Hindu domiciled in 
India and having a Hindu wife, goes to London and marries there a woman 
domiciled in Germany AViU an English Court accord recognition to ploygamous 
unions, or to what extent will it accord them recognition on the determination 
of this question would depend whether the mamage in London was valid Or, an 
Indian enters into a contract with an Italian According to Indian Law a contract 
must be supported by consideration', while according to the Italian Law it need 
not be which law will govern the transaction^ Indian or Italian^ Or, under 
the French Law the breach of a marriage contract is considered as a tort, while 
imder the Engluh Law it is considered as a breach of contract if the case is 
adjudicated before an Indian Court, which law would it hold to be applicable ^ 

To decide ca^es involving foreign element, or elements, a Court (provided it 
has decided that ii had jurisdiction) has first of all to determine whether a given 
factual situation gives rise to rights, or imposes obUgations, or creates a legal 
relation or an institution or an interest in a thing* Thus, the question is m 
reference to what law it is going to characterize the factual situation m question 
80 that It may reach to a socially desirable result ’ 

How cardinal this question is, is realized when it is understood that without 
this the Court can proceed no further in the case For instance, the followmg arc 
the well recognized rules of Private International Law capacity is governed by the 
law of the domicil® , formalities by the lex loci telebrahon^* , rights to immoveables 
bv the lex niw®, etc Unless the Court determines what is meant by capacity, 
fotmaUties oc immoveahles it will be well mgh impossible for the Court to proceed 
with the case 

This problem has become rather acute due to the fact that a particular rela- 
tionship, a situation, or a particular institution is characterized differently by diffe- 
rent systems of law And this will conimue to present difficulties even if nations of 
the world arrive at a uniform code For example, according to the rules of character- 
zation under the British Private International Law, the Statute of Fraud® and the 
Statute of Limitation’, relate to procedure and not to substance , a mamage 


1 Sect on 25 of the Indian Coottact Act rw^ruzes three exceptions to this general rule 

2 5«Falconbndge Charactenzationui tbeCrafl ct ofLaws 1937 Law Quarltr/y Re lew p 235 

3 This has been so laid in numerous cases ibough tt cannot be said that this rule is of umveisi 

appl' canon fHe appi cadmty 01 tins mie in mamage contracts and ui contracts generally has been 
doubted In the former the current is that the law of matnmonial domicil governs and n the latter 
there is conflict whether capacity should be governed by the proper law of the contract or by the 
law of the country with wh ch the contract has real contact While on the contment the capacity 
IS normally governed by the law of natumality ^ ^ 

4 Probably there is no other role of Pnvate International Law like this which has found umver. 
lalapphcaton It is now un veready accepted that the tbrmalities are governed by tex loct contactus 
(or Ux lost celebrationis) But see Mefiata v Alek^ (>943) 2 All E R 690 

5 See ReHojUs LR (ign) J Ch 58 Asre^i^ tlusrule pracucally there is no contro- 
sersy notv 

6 Leroux v Broum {1832) The dec sum in this case was doubted m by \Villes J m WiUiinu" 
v Uhteler {1B60) and also m Ci4»n v Wo/Wf {i86j) This has been almost un versaJIy condemned 
by wnters on Private International Law •&« Chesiie Pnvate International Law 7678 Beckett 
^e Quest on of Classification in Pnvate Inteinano^ Law 1934 Bntish Year Book of Internationa I 
Law 69, Falconbndge Charactenzauon m the Omflict of Laws 1937 Law Qjaierh Review 

J - -ev - Selerte.t o.-h-rTy... . ' 


7 This rule 

International Law But this construction has 

of Limitation and the Conflict of Laws ibe at p 352 


dered to be the established role of the Anglo American systems of ^vate 
ttii« cnntrnw.on Keen doubted by some , see Lorenzen, the Statute* 
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xevokmg a wilU, is a part of matrimonial law and not of testamentary law ; the French 
law prohibiting the marriages of imnors relates to formaliUes®, and not to capacity , 
whether things or interests m things are moveable or immoveable*, is to be determined 
by the lex situs ; the formalities of mamage are to be determined by the Ux Icei 
<eUbralioms* , the capacity to marry is governed by the law of domicil of the 
parties® , whether a mamage is vojd or voidable is to be determined by reference 
to English Law* , the Aigentme rule perrmttmg marriage by proxy is a matter 
relating to formalities’ and so on On the other hand, the Statute of Llmita* 
tion IS considered to be relating to substance by French and German Laws® , 
the rule prohibitu^ marriages ol minors, under the French I.aw, is considered as 
question relating to capacity® , 9 mamage revoking a will is considered to be a 
matter relating to testamentary succession by French Law*®, etc 

These different rules of placing the same relation, the same factual situation, 
or the same institution in di\ersc categories has not less often led to grotesque re- 
sults This may be shown by the following two illustrations * 

Ogden v Ogden^^ —In September, 1898, without the knotvledge of their parents, 
an English woman, domiciled in England and a Frenchman, domiciled in France, 
mamed in London 

After sometime, the father of the Frenchman when he came to know of this 
marriage, took him to France and got the mamage annulled, as according to French 
Xaw a person imder 25 years could not perform a valid mamage without the con- 
«ent of his parents 

Subsequently the Frenchman contracted another mamage in France Upon 
hearing this, the Englishwoman brought proceedings in the High Court of England 
for the dissolution of mamage on the ground of desertion and adultery of the 
husband , she also asked that hec mamage should be declared as null and void 
The petition was dismissed for want of jurisdiction 

In October 1906, she married an Englishman, William Ogden, with whom 
jhe continued to live for sometime When Ogden filed a suit asking for n decree 
of nullity of mamage on the ground that at the ume of mamage she was already 


1 Re^/artin, LR (igoo)P9ii 

2 Stmemn-v MaUctk Ogd/n v Ogiiea.LR (1908)? 48 

3 ReHoikf, L.R. (1911) I Qi «79 

4 See Scnmshrty Scnmshiri , Dal^pUv Dal^mpU (iSit) , WamaJerv Wamndtr 

\l>i'}3\,Hancry Farnu {iSS2),Birihiaw^y Daslmrs LR (1930) A C 79 (P □ ) In the last case, 
tfleic UK<lsb^s.<iCU}e Csrami Utseriti '*-^7 a mamage ts goixl 'by the laws ol the country 

where it is effected, it is good all the world over, no matter whether the proceeding or ceremony which 
rortnifi! r acconding to Ac law^ the place would or would not constitute mamage m the 

MTi rv r. 1 r nm.r. . .V — . . ..... ... UTiagC m Ac 

r proceeding 


touniry ot Ae domicil of one or oAer the spouses If Acso-^led mamage is no mamage m Ae 
place where it is celebraied. Acre u mamage anywhere, alAough the ceremony or oroceedin? 
u conducted m the place of Ae parties’ domicJ would be considered as good mamage ” 


Sie footnote 

® V De Reneti'U, LR (i94«n p 1 

reviewed all earlier cases on the mauef 

^7 i<^/v . 4 pf, LR p 83 aod also see Lorenzeo, Mamage by Proxy, loc op Cit , p 


1 this Case Ae Court of Appeal has 


•379 

1. L f .P. . . Fmion y //‘>rr<nmii which Ae staAtes have been considered as relating 

pages 69 70 t^onverse English case u Lenux v Bnan See Aeir discussion by EecVett, 

"T"” 0„I CM. A. p.g» JS.,,, 


TO iSVr The ^laltcsc Mamage C-ase 
II L.R. (1908} P ^B. 
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a manied ■woman and her marriage was not ann'ulled, the lower Court pro- 
nounced a decree nin from which the Enghshwoman appealed 

The Court observed that her mamage with the Frenchman was valid as the 
English Courts would not recognise thenulht) decree pronounced by the French 
Court and therefore held that her mamage with Mr Ogden vvas a nullitj 

The result of the case is obvious The parental consent was charactenzed 
by the English Court as a matter felating to formalities and as formalities a^e gov emed 
the lex loa celebTaUonis^ tlic first mamage was valid according to the lex loa ceU- 
braltonis 

Polygamous uruons — In earlier casesS the Enghsh Courts refused to accord 
any recognition to polygamous unions The logical result of this would have been 
that, say, if an Indian already having a wife in Ind a married an English woman 
in London this mamage then would have to be considered as valid, because in 
the eyes of English Law his first mamage was non enstcnt But m subsequent 
cases It was held that for some purposes polygamous unions vmII be recognized®. 

However this has not solved the problem entirelv, for, as is shown by many 
cases, the problem of polygamous mamages is stdl shrouded m thick confusion 
It 15 now settled that the Engbsh Courts will recognize polygamous mamages and 
the issues of such mamages will also be recognized provided the domicile of 
the man considers them as valid * If the domial of the uoman does not recegmze 
them as valid, tlie English Courts wall not recogmze them * 

In some cases when the position of polygamous mamages m Bntish Pnvate 
International Law led to gross injustice, the Courts abandoned the pnnciples 
and decided the cases in a way which was more in consonance with justice • In 
Chetly v CArtf)!*, when the English wife of an Indian Hindu brought judicial separa- 
tion proceedings, it was argued by the husband that his mamage being a poly- 
gamous mamage was not sutgeci to the jurisdiction of the Court This plea was 
not accepted In Mehata v Afehala'’, when the English wnfe of an Indian Hindu 
asked for the declaration of nullity of her mamage which w-as performed m India, 

1 V //y»(l866) IVarrnuUrv ItdfTnoicr (1833) In the former cast Lord Penzance- 
remarVed ‘I conceive that mamage aa undentood in Ghmtendom may for this purpose be defined 
as the voluntary iimoo for Lfe of one man and one M-otnaa to the exclusion of others Appl>-mg 
this defimuoD the Court in In re BrlVU ease reached to the conclusion that the child of the Englishman, 
domiciled 10 England bom of a mamage contracted m South Africa with a -woman of Baralong tnbe 
which ^owed pobgamy was not legunnate thn ivas held bv the Court despite the feet that the 
Enghshmati never toos another wife m his bfeume However in subsequent cases the scope of this 
limitation was restricted In ^a(^^unstm ' ^achtwm LR (1930) P 217 a Russian mamage was 
held valid, at that time the R\iss.3ii law pemuued a marnage to be termmated at the will of either 
party And see the interesting arguments advanced by Vlr Naguib m R Aajuii, L,R (1917) j 
KB 3o9 lOVshichbc pleaded that he wasDOiguiltyofbigamy Mr Naguib contracted three mam- 
ages m succession , he first married ooe X, an Egyptian woman in Eg>pt accordmg to the local ntes 
then he mamed one 1 m England during the lifetime of X, he subsequently divorced Jf and finally 
mamed “ Englishwoman tn Eneland while Xand T both were ahvc He was mdicted for 
bigamy m marrviDg Z See MangrJkor v Afan-mttar (1939) 

2 See the 5 oilta Prrragf fa«, (1946! I All E R 397 Bundail v Baindat', (1945) 2 All E.R 
374, ^funaranv Snni oian (t943laAllER 21 \tehatav Mehata (I 945 ) 2 A 11 ER 690 

3 Afavnilkarv VfjfynJiar {1939' R t Stttemaaidnl ej Ifarna^ei.L R (i 9 t 7 )iK.B 634 in 
this case an Indian Muslim who has mamed an Eng fa shma n in England effected the divorce of her 
wife was sending her a written tafelBama The Court refused to rccognwe this form of divorce and 
held ^at the divorce has not been effected Ifbdnm v CAatraroh (1929) 

— 4.-See<S«fet» Pni>flIe/»JrmalwMl-i«»^-(*od-Ed>,p 40 ^ r BeekeJr^^BaD-f^rlerlj Revtew^6i 

5 Chetii V Cheit! L R. (igogj P 67 , JlfeAafe v Mehata, (1945) 2 All E R 690 

6 LJl (1909) P 67 

7. I1945) 2 All ER 690 
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the Court took o^r the jun'diction vrtthout bothering about any rule Vkhich denied 
it jurisdiction Mr Justice Bernards obsertxd that be not in the least troubled 
bj the fact that the mamage took place outside the jurisdiction of the Court, nor 
Mas he troubled b> the fact that the respondent tvas at all tunes domiciled in India 
He held that, according to the law as it was then settled and as it had always stood, 
the fact that the petitioner uas at all materia! times domiciled in England gasT 
the Court jurisdiction to deal, so !ar as the questicjn of nulht> mus concerned, ivith 
the mamage she isent through with the respondent * Probably, justice sv-as d^ne 
m the present case But unfortunatd> the Engl^h Courts hate not shown that 
much read ness to do lusuce in other cases, othennse the problem of pclj-gamous 
marriages Mould net ha\e been so complicated in Pnsate International Law as 
It IS at present 

The real nature of the problem may be illustrated from the following cases . 

A Gtman Caie -~ 1 r this case a Tennesse promissory note ^ras sued upon m a 
German Court At the time of the suit the German period of limitation had 
capired, though the Tennesse period had not expired The Reichsgencht held that 
neither of the periods was applicable the Tennesse period was held not apphcable 
because the Tennesse law characterized linutation as procedural, and no rule of 
procedural law of a foreign country could be under the rules of the German Private 
International Law, made applicable , and the German period of limitation was 
held not apphcable for the lumtation was characterized as substantive by the Ger- 
man Pnvate Intcmaiional Law — the substantive law applicable in the present 
case being the Tennesse law The case went in fatour of the plamtifil The 
result Was that the promissory note was exempted from the application of both the 
lat-s » 


A Ftenek Cast — In this case the widow claimed a share in her husband's pro 
petty situated m Algiers The husband died domici]*Md in Algiers The parties 
at the time of their mamage were domictlcd in Malta 

Under the French Pnvate International Law, succession to immoveables was 
governed by the Ux situs , and the right of husband and VNife to property ansmg 
outOjW at was in French law known as * rrgime «fej iiear rnfrrr/ioior ' wms governed 
y e aw of the matrimonial domicil, i e , m absence of a contract, the law of 
the country where the couple intended to estobhsh themselves at the tune of the 
marriage Under the French muniapal law, as then existing, the wife was not 
entitled to any share m her husband s propertj. though she was, under it. entitled 
o haji a^share in the property acquired m common by husband and wife—' Ttgimt 
s lens this case the ‘ regime tUs btens ’ was governed by the Maltese 

e altese law gave the widow half of the common property, and a right 
of survivorship m one quarter of the assets left by the husband 

The question at issue m the present case was whether the widow was entitled 
to a quarter share m the assets left by the husband ’ 

The di/rercn« of charactenzation between the two laws was that according 
0 one t c w 1 ow s c aim to the land raised a question of succession, while accord- 
mg to the other it raued a question of matrimomal property 


1 (iqjv) a All ER. 690 

/W *9’® q««>tedbyNu«bauia 


P ■ ttt the American < 
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The French Court held that the Maltese law applied and therefore the claim 
of the wdow was upheld ' 

An English Case — In this case, Mrs Cohn and Mrs Oppenheimer, mother 
and daughter, who were German nationals domiciled in Germany though resident 
in England, died in an air crash m London It could not be proved who survived 
the other 

Mrs Oppenheimer was entitled to the property under Mr Cohn’s will 
provided she survived Mrs Cohn 

The English and German la%vs difiered as to the presumption under such cir- 
cumstances Under the former law the presumption was that the junior m age 
survned the senior, while under the latter the presumption ivas that they died 
simultaneously 

Upon the counsel for the persons interested in Mrs Oppenheimer’s property 
saying that the first question to be determined by the Court was whether or not 
Mrs Oppenheimer survived Mrs Cohn and that since that was not certain and 
since the matter of proof was determined by the Ux fon, the English rule of presump- 
tion applied, Mr. Justice Uthwatt said that the question was not ‘ did or did not 
Mrs Oppenheimer survive Mrs Cohn but ‘ is the administration of Mrs Cohn’s 
property to proceed on the footing that Mrs Oppenheimer survived Mrs Cohn 
or on the footing that she did not’ ’ On this basis his Lordship held that the law 
of domicil applied, under which Mrs Cohns relatives were entitled to the pro- 
perty * 

From the above illustrations it would come m clear relief that the problem of 
characterization is a very vital problem of Private International Law, whose solu- 
tion would put this branch of law on verv smooth rails and would lead to the solu- 
tion of many complications which have crept into this branch of law This fact 
remains even if it is admitted that not in all cases of conflict of laws the problem of 
characterization presents itself m very acute form and that cases m which grotesque 
and socially undesirable results have been arrived at are not many 

The problem of characterization was first stated by Franz Kahn m 1891, and 
subsequently, m 1897, it was more amply discussed by the French ivriter, Bartin, 
in a monograph intituled, ‘ the Impossibility of Arriving at a Definite Suppression 
of the Conflict of Laws’ , which has, ever since, become a classic statement of the 
problem. 

Since then much has been vmtten on the problem The problem was 
first introduced to English readers by Beckett*, in 1934, and to Amencan readers 
by Lorenzen*, in igao Dicey*, Cheshire*, Falconbride^, Martin Wolf*, 

1 This case is commonly known as the Mallen viamage case and it has been discussed 
almost by all writers on the subject 

2 In re Co/w L.R (1943) Ch 5 

3 Beckett Classificabon in IVivate International Law BY IL (1934) P 4 ® 

4 The Theory of Classificauon ui Conflict Laws p 80 and the qualification. Glassification, 
«r Characterization Problem m the Conflict ofLaws, p 115 

5 Conflict of Laws, p 62 

6 The Consecutive Stages in a Private International Law Case, Private International Law 
a> 83 

7 Charactenzation, in the ConH ctotLaws, 1937 Quarterly Jiecuw, p 235 

8 •' The Qassiticauon of Legal Rules and Insbtuuons Pnvate Intemanonal Law, p 146. 
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Moms*, Robertson*, SchimtofP, are some «f tbe other leading enters on the 
subject In this paper the tvTitcr has no intention of retnewmg all the existing literal 
ture on the subject , his attempt is a modest one, to gi\e a brief re\iew of the pro- 
blem, of i-arious theories and a few 'juggestions of his oim 

As may be obtnous from the abote, ‘the problem of characterization arises 
fiom the fact that the leagaJ concepts express or implicit m different s>-5tems of law 
may tary from countJv to country The differeoKs in legal concepts are some- 
times peculiarlv comphcated and subtle They may arise from the mere fact 
that different languages pre\ ail in different countnes, so that a w ord m one language 
in only approximately equivalent to the supposedly corresponding word m another 
language or eien that two supposedly corresponding words espress fundamentally'* 
different ideas Apart from mere differences in language, there may exist fiinda- 
nientallx d fferent legal concepts which are accidental or arbitrary but are products 
of the whole historical development of different systems of law These differences 
in legal concepts are especiaUy hkely to manifest themselves m differences m 
the management and divasions of the Jaw A scheme of arrangement or division 
of rules of law presupposes a dassihcatton of the legal relations, instituuons, 
interests or thmgs to which the law relates, and in «oroe cases a matter may be 
sufficiently characterised when it is assigned to its appropriate place in a legal 
system ’* 

In the words of another writer 

‘In every case which invohes a question of Private International Law the 
Court IV called upon to decide whether a given state of fact, or anile of law and 
the right resulting therefrom falls into one or other of these conceptions of categones 
of analytical jurisprudence, it is this process — involved in even case — which I 
describe by the English word 'classification' and which in French legal literature 
u described by the word * qualification ’ ”* 

“Characterization as such is a most familiar incident of legal analysis, eg, 
in deciding whether a certain transaction consututes a trust or contract Any 
subsumption of facts under legal concepts, or of legal concepts under broader cate- 
gories, can be called qualification or charactenzatiou ”* 

The problem, it is submitted, may be presented as follows 
Suppose, a Court is called upon to decide a case involving some foreign ele- 
ment or elements Assuming that the Court has jurisdiction, the Cqurt can, 
obviously, apply one of the two or three lavw involved m the case the law of the 
forum may be applied, or the hx «usae may be applied or the law of some other 
country may be applied 

It IS lAeJy that one law may consider the issue involved as t^uesiion of proce- 
dure, the other law may consider it as involving a question of substance , one law 
may consider as tort, another a contract, and so on Becauseof this diversity, on the 


4 

5 

6 


D ccy Conflici of Law-* (6 h Eitionl, Ac Problem of t2i3racfen#ation, p 
Robertson Characteruauon id Ac Confljcf of Laws 
‘\esied Rights , English ConAct of Lew^s p 31 
Falconbndge loc op Of , p 

Beckett, loc op at, p 46 1 

Nuisbaum- Pnncjplei of Prjvale Internationa] LS»r, ‘ QuahficatioQ ”, p 79*t8> 
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application of one system of law one set of rules will be applied, on the application 
of another system another set of rules will be applied 

The first question, therefore, to be determined is • whether the characteriza- 
tion of the factual situation, legal relation, obligation, institution, thing or interest 
in thing, has to be made on the basis of the lex fort or the lex causae or the law of 
a third country 

Once ^he first question, or the first step, is determined, it has to be linked to 
some system of law Or the question is m reference to what law, ‘ the legal rela- 
tion ’ is to be determined ^ For instance, a choice of law rule of the forum may 
determine the legal relation by reference to the lex domiciln, or the lex loci contratlus^ 
or the lex stlus The terms, ‘ lex domiciln ‘ lex loa contractus ’ and ‘ lex silus ’ are here 
connecting factors The next stage, therefore, is the determination of the connect- 
ing factor The connecting factor connects the legal relation with a particular 
country The problem of the connecting factor may become complicated due to 
the fact that the connecting factor of the two laws may be different, or though 
It may be same, ) ct different meanings may be attached to it by different laws And 
here the problem of reniot may also be involved 

Lastly, the Court has to apply the law of the country directed by the connecting 
factor and to determine what legal consequences result from that legal relation or 
factual situation Here also the problem might get complicated the question 
may be what is precisely the meaning of the ‘ law of the country ’ ’ Whether 
It relates to procedure or substance, or whether it relates to intrinsic validity or to 
extrinsic validity It may farmer be complicated when the Court decides that 
the law of a country will be applicable, what does it mean ’ Whether it means 
the municipal law of the country or whether it means the entire law of the country, 
including the rules of Private International Law^ This ma> again involve the- 
doctrine of renioi 

Further the problem may also get complicated due to the conflict beuveen 
the conflict rules of different countries A conflict between conflict rules may 
arise because the subject or question or factual situation, etc , are characterized 
differently in two countries , it may also arise because the connecting factor is 
■characterised in one way in one country in different way in other country, or be- 
cause the conflict rules of two countries refer to different connecting factors 

At least four theories have been propounded for the solution of the problem off 
characterization They are 

(j) Characterization should be governed by the lex fori 

(6) Characterization should be governed by the lex causae 

(c) Characterization should be made by makmg a distinction between 

primary characterization and secondary characterization > the former should be 
governed by the lex fori and the latter by the lex causae, though in some cases the 
lex fm might be applied cv’cn in the lase of the secondary cbaractenzalion 

(rf) Characterization should be made on the basis of comparative lavv and 
analytical jurisprudence. 

J— 30 
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For solving the problem of characterization, various theories have been suggest* 
ed , on the application of each theory diflerent results might be arrived at. In 
tins part of the paper the pre'ent \vnter proposes to give a brief review of these 
theories 

Chara ienzahon on tfie basis of lex foil — ^\Vhen Bartin wrote his famous mono- 
graph It was the hey day of Law of Nations theory in private international law. 
After elaborately discussing the problon, he came to the conclusion that in this 
field It is almost impossible to arrive at any conclusion on the basis of rules of I.aw 
of Naticr«, for the simple reason that there are no such rules, and therefore, in all 
cases (almost all cases for he recognized a few exceptions), the problem of charac- 
terization has got to be determined on the basis of the lex fort This formulation 
not only ga\e a heavy blow to the internationalists in private international law, 
but also brought the problem to the fore * 

On the basis of Bartin s formulation, the problem can be solved on the basis of 
the folloivmg two rules 

(o) IVhen a Court deals with the question of characterization, it must mvan* 
ably (subject to a few exceptions) apply and decide the issue on the basis of rules 
of internal law Where the Court is called upon the decide a rule of foreign 
law, an institution a legal relationship or some factual situation of a foreign country. 
It must determine it on the basis of the characterization made m its internal law, 
provided there exists such a corresponding rule, institution, legal relationship or 
actual situation in case it is not so, then it mus^ determine on the basis of the 
most closest analogy available in its internal law 


( ) Once the Court has determined that the law applicable is of some foreign 
country, t cn the Court should apply the law of the foreign country as it is applied 
adopt any subsidiary characterization as has been 
ggested by the law of the foreign country * 

formulation is as follows Bartin starts on the fundamental 
in application of foreign law is that the sovereign 

oing VO untanly restricts its own sovereignty , therefore, when an internal 
IS seise o a case, the extent of this limitation, by its very nature, has to 
be determined on the basis of internal law of the forum Since the basis is volun* 
ary imitation, no foreign law can dictate or determine that this is the limitation , 
nor can it suggest that a factual situation, or a juridical relationship belongs to, or 
V°’ category If it will not be so, then it will be the 

fennr ^ j T* Sovereign will be relegated to an in- 

^ tactual situation or juridical relationship 

given a vvi er meaning result m imposing a wider obhgation which the forum 
might not like to accept 

alvrt of this theory, the law of forum will be applicable m those cases 

so ^>'«e the ckse has no relationshipwiththe law of forum except that it has been 
ju ica c upo in the Court of the forum, and the foreign country or countries 
aractcrise it i ercntly , and this wiM be done notwithstanding the fact whether 

o and Noboyet arc tljc wntcr* who have adopted Barun'j formulation. 

3 iti lUustraiions given bv Bcciett at p 53. 
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or not there is anv agreement hetween the foreign and internal characterizations 
Why Eartm reached this conclusion has been very aptly summed up by Lorenzen 
The system of the qualifications of the law of the forum is the necessary comple- 
ment of the system of private international law which the law of the forum has 
adopted Both are expressions of its ideas concenung its own sovereignty and the 
limitation thereon which it feels bound to admit As there is no authority other 
than that of the State which has power to define the sovereignty of such State and 
the extent to which the international community of nations limits its sovereignty 
and Its laws enacted thereunder, each State is invested in the nature of thmgs with 
the power to fix the extent itself, and m domg so it draws its inspiration necessarily 
not from the arbitrary counsels of comity but from the idea it entertains of sovereignty 
m general, including its Q^vn sovereignty This notion of sovereignty on which 
the system of private international law rests together with its system of qualifications> 
which IS the necessary complement thereto, is the expression of its conception of 
the requirement of international justice It follows, therefore, that it must apply 
the same notion of, and everything depending thereon, to other States as well 
as to Itself ^ Since, on the basis of Banin’s formulation, the rules of private inter 
nauonal law and internal law are parts of the same system, there is a definite 
inter-relaUon between the two, and both arc to be interpreted in relation to each 
other 

Besides the theoretical consideration of the theory, Bartm has given some other 
practical reasons for the application of the rules of the forum \Vhen a judge is 
called upon to determine a particular issue, he, being trained m the laws of the 
forum, cannot but decide the issue on the basis of the rules of the forum , for him 
the determination of the issue on the basis of some other law would mean groping 
m darkness and it can happen that most undesirable results m ght be arrived at 
Before the determination of the law which n to be applicable, th- qu stion of charac- 
terization has to be answered therefore, by its very nature the i«sue has got to be 
determined on the basis of the law of the forum And when the issue can be deter- 
mined on the basis of either of the two foreign laws, and th“re cannot be anv valid 
reason why one of them should be applied, it will be best to apply the law of the 
forum 

According to the views of Bartm characterization is to be made on the basis 
of the law of the forum , to this he recognized two exceptions 

^i) In respect to the characterization of property as movable or immovable 
the law of the situs should be appbed this ts so because, according to kizn, it would 
best subserve the security of the transaction affecting property, and not became 
the law of situs can be given sovereign authority , 

(u) In those cases where contracts are entered into by correspondence, 
the 'ex loa coniractus would be determmed by reference to that law which would 
postpone Its formation longest , this is based on the same principle on which the 
first exception is based 

This theory has been accepted by some other writers*, with minor criticism 
On the other hand it has been vigorously criticised by others Here the writer 
proposes to give a summary of the critiasms given by Wolf and Beckett. 

1 Lorenlen “Selected Articles on Conflict of Iaws % p 93 

2 The other ivnters are Buzzalti Diena Khan Lotenien has very brilliantly summed up 

their views Originally Buzzatti agreed vnth Bartin only to the extent of holding that the deienm- 
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Bartin b»sed his theori on French jurisprudence. Beckett asserts that m none 
of the French decisions, referred to by Bartm, the French Courts have ei^ressly 
classified a rule of foreign lais on the base, of the French internal law, rather . 
some cases it appears that the Courts have, either expressly or iinphcitly, apphed 


the foreign characterisation t 

A universal application of this theory would result m the application of nei^er 
the Uw of the forum nor the lex causa', but of the law which is neither A 
logical application of the theor> would result in an English Court, 
classifying a French rule m a manner different from that in which it is classified 
xn Its country of ongm, not merely refusing to apply French law when according 
to French ideas it should be applied, but also applying French law in cases wher^ 
according to French ideas, that law is not applicable at all ” * This can be supported 
purely on logical basis but it is so repugnant to commonsense that few Courts 
have e%cr consistently applied it , and wherever the Courts have applied it, they 
have to avoid the absurd position to which it leads, fallen back on the doctrine o 
rensot * And the application of the doctrine of renvot goes against the logical 


basis of this theorv 

This theory also leads to most undesirable results where there is no close ana* 
Jogy between the rules of forum and rules of foreign countries , and it also some* 
times fails and leads to absurd results where there is such an analogy possible 


Where there is no similar and identical rule to the foreign rule calling for 
characterization, the theory entirely fails , and this is not only on the theoretical 
grounds but on practical basis, for there are many institutions m many civilited 
countries which are of vanegated nature and differ from country to country. For 


nation of domicil and perhaps ceriain other points of coiUact miut be governed by the law of the 
forum As regards the other probletns he fell that the eases discussed by Bartm resulted not so muen 
from a difference in the taws w the different countries as from an erroneous mterpretatien and *PP*' 
cation of such laws BuMaiti has however modified hu opinions since the time of the 
cation of hii onnnal articles on the subject so that bis views coincide to-day more nearly wiln 
those expressed by Bartm ’ p 93 

Lorenreu has summed up the views of Diena thus ‘ Where the conflict in qualification is bet 
ween the law of the forum and that of a foreign system D ena would agree with Bartm s concision 
But -where the only connect on of the case with the law the forum is the fact that the suit is brought 
there Diena ivould apply the qua1ificali<ai of the law of the forum whene\ er the foreign systems 
among ihemseNes on the qualification of the l^al transaction In this case he would accept the 
eoDimon foreign qualification p 93 

“Khan dealt with most of the problems a considerable time before Bartm advan- 

ced his theorv of qualification Under the bead of ColhsKms m the Point of Contact ’ he includro 
nationality, doimcil Ui hn contractus, lex loci uluttomt Ux loet delicti and the question of mO'^ble 
and immovable property Other cases m wbich there ts a difference in the qualification of jufidicai 
relations or institutions he discussed under the heading of 'Latent Conflict of Laws ’ With resp^t 
to both classes of problems Khan held that the law of the forum vras alone competent to define the 
part dular instiluiion relationship or legal concept He found it impossible, however -to apply 
this pnnciple to the case of double nationality when the law eff the forum is disinterested In this 
cast he would abandon the rule of nationality and substitute Ibr it that of domicil ’ p 94 

1 Bcckett.p 5.J Wolf p 152 Accordingto Uolf, ” Bartm empnasaes that the rules of conflict 

of laws and those of internal law of a pven country Ibrm part of the same legal system and that the 
legal conceptions of this sj-stem are the basis of the juridical training of both the judges and the law 
giver This is true and iC explains why in formulating tsilei of conflict of laws the legislator and the 
Courts use the terminology developed m internal law "Ibis community of terms allows us to assume 
that a term such as form or inheritance, us^ by a conflict rule, has probably the same meaning ^ “i 
mtemal law, presided that the conflict rule merely dehmits the area of application of the Interval tnw 
of the country But that does not help us mudi It does not furnish any answer to the question 
which rules oi Foreign law belong to which category It does not justify the bringing of an inslituuon 
of foreign internal law into the domain of a particular conflict rule of the forum m case* where 
the foreign institution u ‘similar to a&mstitutioit of themtemal law of the forum . . • • 

2 Uid 

3 See Part IV of this paper. t 
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instance, the French law recognizes an institution which is known as * regime des 
iiens ’ to which there is no close analogy m Enghsh law The nearest possible 
English institution to this the regime between husband and wife — is the one under 
which whole of the property of wife is vested m the husband and none of his is vest* 
ed m the wife^ , but fact of the matter is that there is no analogy between the two, 
rather they are dynamically opposite to each other — one system recognizes a com 
munity of property between husband and wife, while the other vests all the wife’s 
property m the husband and gives her nothing m return Can it be determined 
on the basis of Enghsh internal law ^ The answer supphed by Bartm is when 
the foreign rule or institution is so alien to the idea of the forum as to deny 
any analogy with any rule or institution of the forum, then the judge would have 
to refuse to apply it on the ground of pubhc policy Sometimes the judges of the 
Forum do follow that, but if that is made the rule, then, it is submitted, more often 
than not many an institution of foreign origin would not simply be recognised 
merely because there is no possible analogy between the foreign rule and rule of the 
forum, and would therefore lead not only to the denial of justice but also to the 
repudiaaon of the very purpose of private mtemanonal hw 

It IS fortunate that m no country the Courts have accepted Bartm’s formula- 
tion so logically as they would have done bad they been the followers of Bartm 

Sometimes though there u available a close analogy between a foreign rule 
and a rule of the forum, >et that is merely apparently so, there is in fact no analogy 
between the two consequentlv u leads to most xmdesirable results For instance, 
as regards the marriage of minors both the English and French internal laws pro- 
vide that the consent of the parents should be obtained And the analogy ends 
here Under Enghsh law a marriage performed by a mmor without the consent 
of the parents outside the jurisdiction of the forum would be vahd, but it is not so 
under the French law Under French law if it is so performed, it can be declared 
null and void by the Courts on the appropriate proceeding being brought The 
Enghsh law characterises this rule as referring to extrinsic validity of marriage, there- 
fore being governed by lex Ion eelebraltonit, while the French law considers it as a 
matter relating to intrinsic validity of marriage, and therefore bemg governed by 
the law of nationality But according to Batun’s theory the French rule of consent 
would be characterised by an English Court as concermng formality, because 
that IS so under Enghsh internal law this obviously results in most undesirable 
result * 

Therefore, the most serious objection to this theory is that it leads to the indul- 
gences in mechanical jurisprudence, where only justification possible is on logistic 
grounds, while, m practice, it leads to most undesirable results and puts the whole 
issue m such a vicious circle from which it is sometimes not possible to extricate 
It not only leads to distortion of fore^n law but also to socially most undesirable 
results , and it breaks dosvn totally where there 15 no analogy to the foreign rule 
or institution in the mternal law of the forum 


^This WJB the law poor to the Mamed Womens Property Act 1882 

* It was so held in Ogden v Ogden but happily It has found all round condemnation by writers, 
jurists and judges 
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The Theory of CHARACTERiZA-noN on the basis of Lex Causae. 

In opposition to Bartm’s theory is the theory advanced by Despagnet and 
Martin Wolf tvho preach characterization on the basis of the lex causae. Accord- 
ing to Wolf 

“ ever) legal rule tabes its classification from the legal system to uktek 

tl belongs French law classifies French legal rules, Italian law Italian rule', and 
an English Court e':ajnimng the apphcabilitj of French rules mil haie to taie the 
French classification into consideration Of course, an English rule on conflict 
of laivs can either expressly or implicitly forbid the Court to accept the foreign classi- 
fication Such exclusion may ^ based, for example, on principles of justice or 
morality But this will be a rare exception To examine the applicabihty of foreign 
law without leferencc to its classification is to fail to look at foreign law at all. Bar- 
tin and his followers shut their eyes to good portraits and rest statisfied with a col- 
lection of caricatures 

According to Despagnet the characterization should be based on the lex causae. 
His vicAvs have been thus summed up by Lorenzen When a judge, drawing inspira- 
tion from his own law and the principles of private international law, decides that a 
foreign law should be applied to a particular juridical relationship, he must be under- 
stood as applying such law so far as it oigamzes and regulates such relationship. 
Now the first point that attracts the attenuon of the legislator and the fint thing 
determined by him is the nature or quahfication of the relationship which he regu- 
lates, To disregard his decision in this respect is tantamount to a non-application 
of the law to which the jundteal relationship in question was on principle subject. 
If the national law has made a certain question one of capacity, can it be said that 
if the question is converted into one of form by the law of the forum the law which 
should govern the capacity of the individuals has been applied^ No ' the very 
principle has been violated What is of capital importance and what produces 
all subsequent juridical consequences is precisely the qualification to be given to- 
a juridical relationship and it is flagrant contradiction m fact to import the quab- 
ficatiQn of the forum and at the same time to pretend that one is following the 
foreign law * 

Some modification of this view has also been adopted by some wnters * 


I Wolf, P 155 
a Lorenzen p 94 

3 P 'll Tt* oihrr ''■Titcrx.qj3.,Qanjina.miKL J'tla. *f5,Qainn3a. “Thf; 

1 ™ * r sboukt be deduced Irom the function of the State and of the judge, 

..^,-,..1,1^ norms lor a State and judge should be deduced on the basts of the confict of laws Gamma 
relations and msUtutions (tom the pcsitive legislations of the various 
function may be considered without bias -with reference (o the requirements of 
with ref m-e to i ' therefore, appreaate the qualification of legal transactions solely 




o that law which is most favmiraUe to the development of the relationsh p itself in its 
emtonal aspect ^cording to Gamma the will of a Dutch Subject executed in the holographic 
. „ ^ such wills arepcrmittedihould be recognized by the Courts of other coun- 

s, not bec^e Uie law of the forum regards the quesuon as one of form (Eanm), nor because the 
" ™ " V ' conflict of laws, for the forum regards it as a question of 

capacity (Uespa^et) but because a proper international order requires that persons abroad should 
De aoi- tf. execute v, in m .. — i. ^ ^ possible and the holographic will best ai 


t, the lex Ian 

'I'" ’ v1.Hu.re3 aiwa^ wnai are reasonable requirements of international social life in 
tnc particular case ji a juridical reubonship belongs to a particular local sphere be will apply the 
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This View bristles with difficulties ^ 

Cheshire, speaking on this theory, saad “ If the lasv which is finally to regulate 
the matter (i e , the lex causae) depends upon classification, how can a classification 
be made according to that law ’ * Wolf denying that it is being caught in a vicious 
Circle asserts 

“ In m> opinion the criticism does not hold good, but is based merely on the 
peculiar sva> in s%hich conflict rules are Iramed To gi%e examples ‘ The effect 
of marriage on the property of spouses is governed by the law of their matrimonial 
domicile ’ More correedy phrased this rule will run thus ‘ If two persons 
are married to each other the Court has to apply all those rules operative at thej- 
first matrimonial domicile which according to the law there prevailing regulate 
the effects of marriage on the property of spouses * 

It is submitted that this does not go to refute the argument that it does lead 
in a viciouscircle and in many cases it may not be possible to arrive at a sociably 
desirable result It also does not explain, in those cases where two foreign laws 
may equally be applicable, why one law should be accepted and the other rejected * 
Lorenzen has summed up the criticism of this theory as follows 
“It (Despagnet’s theory) manifestly begs the entire question The qualifi- 
cation of a legal transaction cannot, in the nature of things, be determmed by the 
law govemmg the transaction itself, inasmuch as the problem of qualifications, 
is limited to the cases where the applicauon of the foreign law depends 
upon the determination of the prclumnary question Under these circumstances 
It u impossible to decide the preliminary question by the law governing 

the transaction itself"* 

The Theory of Two-fold Characterization 
Some writers hold the view that the problem can best be solved by dividing 
the procc'S of charaterization mto 

(1) Primary charaterization, and 
(u) Secondary characterization 

The former is the matter for the lex fort and the latter for the lex causae 
According to Chesire*, the primary classification is “ that process by which 
the juridical nature of the question requiring a decision is determined ”* It 

law of that sphere including its qualification The question whether property is roovable or immpva 
ble ort'rheiheT a particular individual 13 a trader would be decided therefore, la accordance with this 
pnnciple bv the laiv of the ii'at or by the law of the place where the business was earned on If the 
juridical relationship to intemational social life as for example a contract having direct connection 
with several countries or States the rule to be applied v -ould be the uitemational common rule, 
if Such can be found and C none exists the reastmable principles of mtemalional social life Itis 
apparent that m a svstem hr .this the conflict of qualifications presents 00 special problem and com 
eides m all cases with the g( Vral problem of cbo ce of lav, 

I D cey {6th Ed p 6/ 

3 Cheshire p 34 Moms m Dicey s Conflict ori.aws (6th Ed ) thus sums up the criticism 
‘ In the first place it is arguing m a circle to sav that the foreign law governs the process of character! 
zation before the process of characterization has led to the selection of the appropriate law Secondlv 
if there arc two potcnnallj applicable foreign laws why should the forum adopt the charaev-nza’ 
tion of one rather than ii at of the other * p 67 

3 Wolf p 156 and also see illustrations given by him on pp 136-160 

4 See EecVett at p 58 vshere he has given a few examples to show the unworhahihtv of the 
theory 

5 Lorenzen p 113 

6 Cheshire, p 63 
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IS the ‘ allocation of the factual situation to its correct legal category or the ‘ sub- 
sumption of facts under catagories of law’^ According to Chesire and Robertson 
the primary classification is made on the basis of the lex fort Cheshire says “ The 
question cannot be submitted to the lex causae, for the lex causae is unknowm until 
the process of primary classification is complete”* The term lex fan has been 
used m a wider sense by these WTiters , it does not mean the domestic rules of the 
forum but the rules of conflict of laws , as Robertson puts it 


“ The various legal categories, into one of which the judge must decide that 
the question falls before he can select his conflicts rule, must be wider than the 
categories of the internal law, because odierwise the judge in a conflicts question 
will be unable to make provision for any rule or institution of foreign law which 
does not find its counterpart in his ovvti internal law, and thus one of the reasons 
for the existence of the science of conflict of laws will be defeated ” * 


To the rule that the primary characterization should be made on the basis 
of the lex fort these writers recognise two exceptions 

(a) The question whether things or interests in things are movable or immo- 
vable IS a question for the lex situs, and 

(i) If there are two potentially applicable foreign laws and their characten- 
zatiom agree, the forum should adopt their common characterization 

The secondary charactenzation is the ‘ delimitation and application of the 
proper law’* The difference between the primary classification and the secondary 
classification is that the former precedes and the latter follows * 

According to Robertson and Cheshire the secondary characterisation is gover- 
ned bv the lex causae But the conflict of procedural rules is governed by the lex 
fort This means that the procedural rules of the forum are inv’ariablv followed 
and the procedural rules of the lex causae are invariably excluded , though Cheshire 
hold the view that whether or not a matter is procedural is, m the stage of secondary 
characterization, to be governed by the rules of lex causae and that here, as in the 
case of primary characterization it is not necessary that the domestic classification 
should be followed, rather it should be classification of Private International Law • 
Cheshire has sub-divided the discussion of secondary characterization into 

two 


(а) Cases where there is only one lex causae, and 

(б) cases where there is more than one lex causae 

In the former the secondary characterization is to be made on the basis of the 
lex causae According to Cheshire 


Once It has been established that by the Private International Law of England 
a oreign legal system is the appropr iate law to govern tj [^ whole of a particular 

1 Robertson pp gj 64 

2 Cbethice p 64 

3 Roberson, p 33 

^ ^ foreign nJc or instituUon may be repudiated on the ground of its 

“ “'ideistood m EngUnd but itinust not be disregarded merely because 
P ^6 Then by ciung ZlrJt.re/r V 

Cu lur and In re BtrchlaU, he proceeds to show that ibis has been accepted by the English courts 

4 Roberston p u8 t- j a 

5 Dicey p 68 Cheshire pp 72-85 

6 Ibis hM been lU^trated by Cheshire from the eonstnicUon given by the Courts to the Statute 

of rraud and the Statute of Lunitation a , - 
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transactiorij it seems only rational to admit that the particular view which that law 
holds with regard to the character ofits own domestic rules mast also be applied 

In the latter case, tvhere there arc more than one lex causae, the characteri- 
zation IS go\erned by the lex Jon * 

This theory of two-fold charactenzation has been vigorously criticized by 
Morris and Lorenzen, as artificial and unreal and too mechanical ^sot only is 
there difference of opinion bettscen the \vntets as to tvhere the line between the 
primary and secondary characterization is to be drawn — Cheshire classifies the 
same thing under primary characterization, while Robertson characterizes the 
same things under secondary classification* but it also leads to b^ expending the 
sphere of secondary characterization, * all difEcuIties inherent in the doctrine of 
renvoi ’ * 

The uselessness of this theory has been further illustrated by Moms from the 
following illustration Suppose the validity of a marriage performed at a London 
Registery Office between an English woman and Greek national domiciled in Greece 
IS challenged before an English Court Suppose that the Greece law would not 
recognize a marriage, where one of the parties is a Greek, unless an Orthodox pnest 
IS present at the ceremony If according to this theory both the formalities and 
the capacity to marry are considered to be matters of secondary characterization, 
then both would be governed by the Greek law If the Greek lasv charactenres 
them as matters relatmg to intrinsic validity of marriage, then the English Court 
will be obliged to hold the marriage as null and void, notwithstanding the 
Engbsh rule of Private International law that formalities of mamage are governed 
hy ihe lex loci celeberattonis Upon this result. Moms observes ‘ It is inconceivable 
that an English Court would come to any such conclusion 

On the basis of this theory, Lorenzen asserts, it can happen that a transaction 
which IS not vahd either by the lex fan or by the lex causae will be held vahd This 
has been illustrated by him from the following example According to these writers 
(Cheshire and Robertson), if the law of the forum has declde<^ that a contract or a 
tort is governed by the law of the state X and no rules of procedure of the forum 
arc involved, such questions as whether a vvriUng required by the law of state X 
affects the formation and validity of the contract or relates to evidence, whether 
by the law of X the running of the statute of limitations discharges a contract cr 
merely bars the remedy for its breach, whether the failure to give notice to the 
wrongdoer required by the lavV of state X will discharge the cause of action or 
whether u is merely a procedural requirement for the bnnging of the sxut, should 
be governed by the law of State A What are the consequences of this view’ 
According to the proponents of the secondary classification theory, if th“ law of the 


l Cheshire p 79 

a According to Roberson secondary cbaractenzatton should be performed by the proper 
law already shown as ^phcable to the question which has to be characterized This '‘ormulation 
has been criticised by CiiesKire as coming perilously near to a pelilio prmeiptt The question to be 
classified is whether a certain rule is substantial or fonnal If the rule is classified as substantia] 
French law is the proper law otherwise English taw governs \Vhy therefore, should the actual 
dassifica on be lelt to the one law rather than to the other’ p 82 

3 The characterization ofthe parental consent accordmg to Cheshire is a matter to be governed 
by Primary Charactenzauon wh le according to Robertson WB matter to be governed by secondary 
diaractenzation 

4 Dicey (6th Ed ) p 69. See Part V of this paper 

5 Dicey, p 69. 

J— 3» 
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lorum sa>s that the Statute of Linutation® is substantive and the law governing 
the contract says it is procedural, the action will be maintainable, even though it 
IS net brought within the time hnut prescribed by either law * Chesire has an- 
swered this criticism b> saying that the Court of the forum “ is not necessarily 
preJuded from saying that the statute ir question ought to be characterized as 
i\3h%Xznl\vG'foTtheturposeqfitsoimcor^ietoflawsfuU’'^ To this Moms remarks 
that ‘ this suggestion admits that the t'x fort controls the characterization of the 
statute of A" {lex causae), and this involves complete abandonment of the principle 
that secondary characterization is a matter for the Ux causae 

As to the sub division made by Ghesire of the secondary classification, Moms 
observes “This distinction needlessly adds to the complexities of the problem, 
and It IS based upon a misconception Cases in the Conflict of Laws always 
involve more than one Ux causae and if these are the only cases dealt with by the 
Conflict of Laws it follows that Cheshire in substance abandoned the principle 
that secondary characterization is a matter for the lex causae It would seem to 
follow that the distinction between primary and secondary characterization, 
should also be abandoned because it no longer has any significance ” * 

The Theory of Characterization on the Basis or Comparattve I4AW 
Rabcl and Beckett have maintained that characterization should be governed 
by the analytical jurisprudence on the basis of comparative study 

Starting with the assumption that “ rules of Private International Law are rules 
to enable the judge to decide questions as between diflerent systems of internal 
law — either between hi» own internal law and a given foreien law or between 
two foreign svstems of law ” and therefore these rules ** if they are to perform the 
function for which th*y are designed, must be such, and must be applied n such 
manuT, as to render them suitable for appr-ciatng the character of rules and 
institutions of all legal system ” and as fh* “classification is simply an interpretation 
or application of the rules of Private International Law in a concrete case and 
the conception of these riles must, therefore, be conception of an absolutely general 
character’, Beckett says that “ theee conceptions are borrowed from analytical 
jurisprudence, that general <cie0cc of law, based on the results of the study of com- 
parative law which extracts fmm ibis study essential general principles of pro- 
fessedly universal appl cation — ^not pnnciples based on, or applicable to, the legal 
system of one country only ” Therefore, Beckett asserts that “ classifical on must 
be based on analytical jurisprudence 

Eiiubrc BfrJuai. 'YWRidiwi 'bit. ’prtWicni ‘Jm; xacjci •L-uiimrifug ‘Jne. 

problem into three classes 

(i) Cases not involving any characterization of a rule or institution of internal 

law, 

(ii) Characterization of rules or institutions of the internal law of the 
forum, and 

(in) Characterization of rules or institutions of the foreign internal law 

1 Lorenzen p 133 

a Chnhirc p 84, quoting Coofc 

3 Diccy p 70 

4 Dicey pp 70-71 

2 Bcckelt, p 59 , tte Rabel The Conflict of Laws, a Comparative Study, Vol 1 
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In the first class of cases, Beckett holds, the characterization would be governed 
by the lexfon “ The only exception which can be made is where it is clear that 
upon the application of anj conception the Courts of law of one of two foreign 
countries must be competent and the two foreign laws are in agreement in following 
that a conception different from that of the Ux Jon, and in these circumstances 
a Court might m effect, if not m form, adopt foreign conception by the application 
of a principle analogous to that of the rmot ’’t 

As regards the second class of cases, Bedtett says “ In most cases the Court 
will simply be applying the rules — statutory or Common Law^ — of its internal law, 
in order to determine their application, its ordinary principles of Private International 
Law which can in this connection only be interpreted in the light of general juris* 
prudence 

n respect to the third class of cases Beckett observes that it is essential that 
“ the Court should not merely ascertain the purport of this rule as a rule of internal 
law, but also that it should ascertain in what circumstances it is applied by the 
Courts of the country of whose legal system it forms part It is only 

when m possession of this information that a Court is in a position to classify the 
foreign rules or mstitutions On the basis of this information, the Court should 
classify It according to the conceptions of analytical jurisprudence ”* 

The above view has been supported by Morris in these words “ This vieiv is 
attractive, because it is free from the formidable objections and 

because it envisages one test for every case ’** 

But other ivritcrs have criticised it Thus according to Falconbndge 
“ It would seem that characterization on the basis of comparative law, notwith- 
standing the benediction thus given to 11 by two English writers, must be regarded 
as a theoretical, and not a practical, method of characterization in English confiict 
of law« It 15 a course highly desirable, especially in a subject such as conflict 
of laws, which should be cosmopolitan in its outlook, and which, as compared 
with other branches of English law, is still in a formative stage, that the judges 
should attempt to resist the paralyzing influence of the doctnne of stare deans, and 
should in the light of wider experience in dealing with a variety of conflict problems, 
and a larger knowledge of the international aspects of conflict theories, reconsider 
solutions which have sometimes in the past been slated in too general, or even too 
casual, a manner ” But, Falconbndge asserts, * Characterization on the basis of 
comparative law would seem to require a supernatural class of judges, deeply 
learned m comparative law, capable of dissociating problems before them from the 
law of the forum, and wilhng to adopt m conflict problems a technique which is 
entuely foreign to the technique applied by them to other problems 

Cheshire observes “ It has been si^gested that clzissification must be based 
upon analytical jurisprudence, but to solve the problem in this scientific manner 
desirable though it may be m theory, is scarcely practicable so long as a«Teeiilent is 
lacking upon general jurisprudence pnnciples”* 

1 Beckett pp 63 64 

2 Beckett, p 65 

3 Beckett p 72 

4- Dvcey, p 67 

5 Falconbndge, p 243 

6 Cheshire, p 65 
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According to Wolf “ this plan is attractive and admirable and there is no 
doubt that m this line much more could be done than yet has been achieved 
But then he goes to pomt out the practical difficulties in the application of this 
theory He says that, firstly, there are at present not available exhaustive cate- 
gories, covenng all existing institutions m the world and secondly, even if it becomes 
possible to iment an " cxhaustnc s>stein of legal categories— covering all existing 
institutions in the world and leaving empty compartments to be filled bv future 
institutions — this could hardly be achieved without alteration in the laws themselves 
How could the most learned ‘ analysing jurists ’ remove 
such differences of classification without thereby altering the law’ For such 
divergence of classifications is not jurisprudential in character, it connotes a difference 
in the ]a^v * 

IV 

The Process of Characterization in Practice 
In Part II of this paper the present writer has given a summary of the various 
theories propounded for the solution of the problem of charactcnzation , their 
•cnticism has also been given In this part of the paper the svriter proposes to give a 
brief review of the process of characterization, m its different stages, as has been 
given by the Courts This will bring to the fore the complications which are inherent 
in the problem and complications which have crept in due to the mechanical 
approach made by the Courts The present writer holds the view that there is only 
a slight possibility of minimizing the complications inherent in the problem, though 
probably an attempt can be made successfully to reach to a sociably desirable 
result even in these cases, provided the mechanical approach is given up, and that 
the other complications can be tidied up very neatly by tackling the problem more 
on social footing tnan on doctrinal basis 

First StaOE TAs Characlmzation of Faelual Sttuahon — ^When the Court has deter- 
mined that It has jurisdiction to entertain the case, it is called upon, before it can 
select ihe proper rule of choice of law applicable to the situation, to say whether 
the question refers to contract, torts, succession or property Sometimes it will 
be easy to place the question in the proper category, but sometimes it might be 
difficult It IS because of the lact that in dififcrent systems of law the same question, 
the same factual situation or the same institution may be characterized diHerently 
Under these circumstances the question before the Court is What has it to do under 
the circumstances ’ Which categorization has it to accept And on what basis 
has it to accept a particular categorization and reject the others ’ 

hfany writers have suggested that under such a situation there is no alternative 
to the application of the h* /an , while other writers have given some other sugges- 
tions The results of this characterization on the basis of the Ux fori, are too 
obvious to need mentioning It would lead to different characterizations in different 
countries, and therefore, difJerent results of the same question will be arrived at m 
different countries 

Unger holds the view that it is sufficient if the case falls within the analytical 
framework of the legal system of the ibrum this he illustrates from two English 
cases, Re Borsoana^ and Jscchimsgn \ J^ackttnson* In the former case a contract 

1 t\olf p 154 

2 LR (1912) 2 Ch 394 

3 L.R (1930) P 217 
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unsupported b) consideration was hdd enforceable, while in the latter case, a 
Russian marriage, though not falling within the English definition of marriage, 
as it was revocable at will, was given recognition Robertson considers Unger’s 
formulation rather too narrow, for under it those institutions which are not known 
to English law will not find recognition inRi^land This he illustrates by citing 
the case of DeJ\icols \ Curilitr^, •wherein a French institution unknown to English 
law was gi\en recogmtion, and held enforceable, by the House of Lords There- 
fore, according to Robertson, in so far as the characterization of foreign legal situa- 
tions IS determined h) the lex /on, the term does not mean strictly the internal law 
of the forum, but a wider concept which needs to be worked out for purposes of the 
conflict of laws To this conclusion Lorenzen seems in agreement * 

This aspect of the problem, the conflict between the conflict rules of different 
countries at the first stage, has been more fiiUy discussed by Falconbndge, and the 
writer proposes to summarize his views in the following pages 

Under the heading, ' Conflict of Characterization Parental consent to 
Marriage Formalities and Capacity after elaborately discussing the controver- 
sial and much criticized case of Ogden v Ogden^ Falconbridge opined 

“ The English Courts might have held that a requirement of Enghsh law should 
be characterized as part of the formalities, and that it was therefore inapphcable 
to mamage of Enghsh persons celebrated in Scotland or elsewhere outside of 
England , and, quite consistently, they might have held that a requirement of 
French law as to parental consent should be characterized as a matter of capacity, 
and that it was therefore, applicable to a mamage celebrated in England of persons 
domiciled in France”* 

Falconbndge proceeds to suggest that in each case the mamage m order to 
be vahd must be cxtrinsically lahd according to the proper law governing forma- 
hties and must be a mamage between parties who are capable of marrying each, 
other and mtist be in other respects intrinsically valid according to the proper law 
governing capacity and other matters of intrinsic validity * He proceeds to suggest 
that if this principle is applied to Bartins hypothetical problem of Hollander’s 
will, a sociably desirable result can be arrived at 

After discussing the cases relating to the disUncUon between formalities of 
contract and procedure, between substance (right or obligation) and procedure 
(remedy), between proprietary rights acquued by the parties to a mamag" on the 


1 LR (igoo) \C 21 

a X^renzen p 122 

j LR (1908)? 46 The facts of this case have been gwmm Pm II of ihis article Cheshire 
thinks that the characlenzat on of a requirement as to parental consent occurnng in a foreign 
enactment u a question of construction in all cases 

4 Falconhndgc p 250 Falconbndge howeter obsened that when the latter situation came 
before the courts in ‘■imon m \ Mallact and Ojdoi v Ogden the Gouts failed to make the above dis- 
tinction 

5 Falconbridge p 541 kfler observiDg that the Courts have mere often not discussed the pro- 
blem Falconbndge gi\es the follosing reasons for this (al It someUmes happens that there is 
no possbile or probable conflict of characterization and therefore no need to examine the concrete 
provisions of any foreign law in aid of the characterization of die matter , in this land of a case a 
Court may properlv decide what law is applicable, before an> fore gn law is proved and m order to 
avoid the expenses of the unnecessary proof of foreign law ( 4 ) The caiegones of the Uxjon and 
ofagivenforeignlaw may bcsuhstantially thesame arid in that event on the foreign law being proved, 
either one or two thihgs may happen (i) an Ei^hsh Court may appear to characterize a given matter 
in accordance with the lex fort without regard to tbeforeignlaw or (u) an English Judge may appear 
simply to adopt the characteruauon of the foreign law without regard to the Ux fon * 
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occasion of the mamage or as a result of the marriage and the right of surviving 
party on the death of the other partj, and betiveen administration of the property 
of a deceased person and succession^ to his property, Falconbndge savs that in this 
class of cases there would appear no reason for departing from the general rule 
that the question before th“ Court should be characterized m accordance with the 
lex fan, and that any provision or rule of a foreign law which may be the proper 
law under the conflict of laws of the forum should be characterized, in its context 
in the foreign laiv, in accordance with the Ux fan ^ 

Further, Falconbndge observes “ ^Vhen the question relates to property m a 
thing, new considerations arise The fundamental distinction bet^^ een a proprietary 
right in a thing {jus in re) and a right relating to a thmg (jus ad rem) gives rise to a 
great variety of quesuons of characterization m a great variety of situations, and the 
problem of characterization in its particular application to property presents special 
features, ovvng chiefly to the fact that proprietary rights in thmgs, as distinguished 
from rights relating to things, are, as a genera! rule, governed by the lex re: silae, 
and that in many situations tins general rule imposes itself iroperativcly as affording 
the only practical solution of questions of proprietary rights ”* 

Sinularly, Falconbndge holds that there is a justification for departing from 
the general rule that the 'ex fort governs characterization m cases which relate to 
status According to him Some confusion has been caused in the conflict of lant 
by the failure to distinguish between status and incidents of status, and between 
status and capacity, and it would seem that this confusion mav, at least to some 
extent, be avoided by an exact characterization of the question or questions in issue 
in any particular situation Then be proceeds to sa) that the question whether 
a person has got a certain status is usually governed by the lex domiaUi, while the 
question whether a penon possesses capacity cannot be answered simply by reference 
to the law which governs his status , not only this, capacity m a particular trans* 
action may differ from another, for example, capacity to marry is to be characterized 
as a matter of intrinsic validity of mamage, the capacity to succeed to property 
IS to be characterized as a matter of succession, the capacity to mate an ordinary 
commercial contract is to be charactenzed as a matter ofintnnsicvahdity of contract, 
the capacity to make a mamage contract or settlement is to be characterized as a 
matter of intrinsic validity either of the contract or convejance, and so on , in bnef, 
in every case the question of capacity must be characterized in connexion with the 
kind of transaction into which a given person enters or purports or intends to enter 
Lorenzen is ol the opinion that the characterization of the same rule of law or 
insutution may be different in the Prrvate International I^w from its characteri- 
zation in internal law He holds that there should be tivo distinct tests as regards 
t e same rule of law or institution, one for mtemal purposes, and the other for 
questions of Private International Law “ Similarly as regards the qualification 
o legal transaction the classification or characterization may have to be upon a 
broader or narrower basis than the internal law of the forum if it is to be suitable 
for the needs of Conflict of Laws ”* 


1 Falconbndge, p ^3 

2 Ihti 

3 Falconbndge p 544 
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Second Stage Charactenzahon of Conneetmg Factor — W hen the factual situation, 
or institution or question has been charactcnzed, the proce':s of characterization 
enters into the second stage , this enquiry precedes the enquiry as to the proper law 
applicable to the given situation or question By ascertaining this the question 
or factual situation is connected to the country, or to the law of the country which 
IS considered applicable m the given case This is v\hy the enquiry in this stage* 
IS known as enquiry in respect to the connecting factor For instance, when the 
Court, m the first stage of characvcrization, has come to the conclusion that the 
factual situation or question relates to succession, contract, or tort, then the 
Court ivill be directed by the choice of law rules of the forum to apply the Itx dom nht, 
the lex Ion contractus, the lex loct soluhonu, or the lex loci delicti respectively The 
lexdomictUt,l\ieIexlocicontractus,th.tlexloasoluUotus,the Ux loci delicti are connecting 
factors In some cases the dctemunation of the connecting factor may be very 
simple, while in others it may present complications , this is so bccaues of the con^ 
flict or non agreement as regards the precise meaning of these terms in different 
countries The English law recognizes the doctrine of revertor m case of domicile, 
while the American Law does not , under the American Law, married women can 
have separate domicile, while under the English law they cannot, under the Anglo- 
American and Indian laws, a contract is deemed to be concluded, when the letter 
of acceptance is posted, while under the Rus«ian law a contract is deemed to be 
concluded only when the letter of acceptance reaches the offeror and so on * 
Thus, a conflict of conflict rules may arise in at least, three different ways If, 
in two given countries the conflict rules are on their face the same m terms in that 
the same connecting factors arc specified with respect to particular questions of 
conflict of laws respectively, but m a given factual situation the question before 
the Court is characterized m one way in one country and in another way in the 
other country , there may be a latent conflict of conflict rules and the difference 
in the characienzaiion of the question may result in the use of different conn*ctmg 
factors and consequently the election of different proper laws as apphed to the same 
factual «ituanon If, on the other hand, different connecting factors are specified 
in the corresponding conflict rules of two countries with respect to the same type 
of question, there may be a patent conflict of conflict rules apphed m the sam“ fac- 
tual situation, notwithstanding that the question before the Court is characterized 
in the same >vay in both countries’ The third class of cases are where the 
conflict rules of two countries arc in terms the same in that they both use nominally 
the same connecting factor with respect to a question which is characterised in the 
same way in both countries, but nevcrtfieless there may be a fatent contfic*^ orcon- 
flict rule^, because the pJac* element specified as the appropriate connecting 
factor m the conflict rule of one country may characterized differently from the 
place element specified m the correspondmg conflict rule of the other country 


1 Falconbndge subdivides the connecting {actor into tvw> stages (a) the formulation or selec 
tion of a rule of conflict of laws as to the premier law to be applied as for example that the Ux domicila, 
the lex loci ceUhralvims the lex ret sttae or as the case may be is ihe govenung law, and {>) the appb 
cation of the abstract or general rule so formulated or selected to the facts of the case and the con- 
setjueat concrete or specific designation of the law of a particular country as the proper law 

2 Falcoahndge “the selection of the appreciate connecting factor is equivalent to the selec 
tion or formulation of the specific conflict rule of the forum appropriate to the subject or question 
as already tiaractenzed — p 547 

3 Falconbndge pp 350-351 
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Most of the writers^, are of the opinion that the characterization of the con- 
necting factor should be governed by die /e* Jon, and it has aho been supported 
b> the Practice of English and American Courts, though a few writers hold the 
view that it should be characterized according to the lex ccwoe*. Cheshire u 
of the opinion that the charactenzatjon of die connecting factor should be made 
on the basis of the law of the forum *‘an English Court must assign to the concep- 
tion, say of domicil, that meaning which it has always home in English laiv. To 
foUow any other course would be to adandoO die English rule for the choice of 
Law ” 3 

Lorenzen sa^s that so far the Anglo-American Courts have characterized the 
connecting factor by appHing the lex/on, but whether they would apply the charac- 
terization of the lex eausae in those cases where the forum has no connection ivith 
them except as a trial Court, and the characterization of the two foreign countries 
with which the cases -were connected ts the same, is doubtful , though he thinks 
that m such cases the common foreign characterization should be applied, for it 
would he conducive fo international harmony and also there is no inescapable 
necessity of appl-^ing the law of the forum At the same time, according to Loreu- 
zen, if the connecting factor has significance tviih the law of the forum as well, 
then the lex fori should necessarily govern though, it should be noted, he does not 
mean by the lex fori the internal taw of the forum, but uses it in a wider sense. 


Although Robertson also accepts the view that the characterization of the con- 
necting factor should be got erned by the lex fm, but, as he is inclined to accept the 
doctrine of rentoi U would seem that he would accept the foreign characterization 
as far, as n is dictated b> the doctrine of renrot He has given the following illus- 
tration An Amenican citizen having a domicile of choice of England, and domi- 
cil of origin in Iowa, deciding to give up his English Domicil and to settle in the 
United States in his remaining days, saib for the United States, but dies in the 
way An English Court is called upon to administer his estate According 
to the English doctrine of revertor of domicile, the deceased died domiciled m Iowa, 
while according to the Iowa law he died domiciled m England, for under the Iowa 
law domicil of choice continues until a new donucil is acquired. Under the doc- 
tnne ofrw’di as established by the case of In re Anwr/ey*, the English Court is to 
decide the case m the same way as the judge sittmg in the Court of the donucil 
would decide On this basis, the Court will have to accept back the reference from 
the low 3 Law to English law, and thus will have to accept the characterization of 
the donucil (the connecting factor) by the Iowa Court In this way the characteri- 
zation of the connecting factor may be governed by the lex causae 

U hether the application of the doctnne of rtmoi to the connecting factor w ould 
condutnc to ihe solution of the problem has been doubted by some WTiters®. 


^“bire, Momi Ihcey and othen See Robertson for an elaborate dtf' 
.... Anglo.\tncncan cases on ihc voint, alsoaw Schmtihofl Ecielish Conflict of Laws, 

F... 1 ^Sl***! on connecting factor and the confiictifl? 

n «ilalie on Capaesfy as problem of connection See C K Allen Status and 

^ (tqooyp Sit.LuuUey MR .observed ' The domici! 

oi toe tesijtric mwf be deteemined by the English Court of Probate accordme to those legal 
principles applicable lo donucil which are ircogiuzed in Ihn country and arc part of its law ’ 

4 L R figsS) Ch 693 For the discussion of the problem, set Part V of this paper 
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The conflict between conflict rules in this respect has been presented to English 
Courts in the cases of domicil ' 

Falconbridge also thinks that it is the lex fan which imanably gosems the 
characterization of the connecting factor This he has illustrated b> the cases 
of domicil (where the English Courts have applied the doctrine of ren''oi), the lex 
loci corlToctus and the lex situs After opining that the place of contracting or the 
place of making of a contract has been widely used as the connecting factor and 
that there is good deal of conflict in this regard, even bettveen the Anglo Amencan 
opinions, as for example, the Amencan law — the Conflict of Laws Restatement — 
considers that even a marriage contract for its vahdity depends upon the lex loct 
ceUbrationis, while the English law has not gone this far, Falconbndge observes that 
therewouldseemno justification for departing from the rule that the connecting fac- 
tor must be characterized in accordance with the lex fort in a case where the con- 
flict rules of two countries agree m referring the contract to the place of makmg, 
^et this may be onlv apparent agreement, for thc^ mav differ as to the characteri- 
zation of the place of making the contract, in one country the place of signature, 
and m the other the place of debvery may be regarded as the place of making the 
contract, or in the case of a contract by correspondence, in one countiy it may 
be the place of posting the acceptance, while m the other, it ma> be the place of 
the receipt of acceptance If this u the problem, Falconbndge thinks, it cannot 
be solved on the basis of lex loa eelebrahonts, for, to sa> that place of making means 
the place where the final act was done which made the promise or promises bind* 
mg “would seem to be putting the cart before the horse or, better, lifting oneself 
by one s boot straps and w ould lead to complex and apparentl> insoluble problems “ ^ 
As regards die situs as the connecting factor there $ not much difficulty , and 
It IS especially «o as regards the situs of tangible things, because it is a matter 
offact, in regard to which there can Eiardiv be am conflict But in case of the 
situs of the intangible things, there is a possibilitv of the conflict of characterization, 
as the opinions can differ as to the legal fiior which should be attnbuted to them , 
not only this there may also be a conflict as to whether the situs should always 
be used as a connecting factor in regard to the intangible things 

Third Stage The chraetenzaiion of the proper lait — ^^^^len the factual situation, 
uistitution or the quetion has been charactenzed and the connecting factor has 
been chosen b^ the Court, the next and the last stage is the application of the pro- 
per law directed b> the coimectmg factor This has been called ‘ The Delimita- 
tion anh Itp^uc^vtuu tTi Troper T-aw’' ’o> ’Kdoeitson Jtpparcritiy it woiiiii seem 
that once the first two steps have been taken, the application of the proper law would 
follow logically and there would be no difficulty in this regard, but m reahty it 
IS not alwa^'s so, though m some cases the proper law ma> follow as a matter of 
course It is so because as Falconbndge puts it, the thing which is characterized 
IS not the factual situation, but the jundical question raised b> the factual situation, 
mcludmg its v-arious place elements Once the Court has chosen the connecting 
factor, the link joins the situation m question wath some country, and ih<s link 
also directs to the selection of the law of some countrv as the proper law In 
the third stage of the process of characterization, the provisions of the proper law 
must be apphed to the issue and thus a decision would be given by the Court 


J— 32 


I Falconbn^e, p 555 
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Therefore, the enquiry at this stage is as to svhat provision of proper law will 
exactly be applicable For instance, an Indian Court has to decide a case involv- 
ing the distribution of personal property of a person upon his death It v ould come 
to the conclusion that the domicil of the deceased at the tune of his death is the 
•connecung factor, and characteriaing on the basis of the lex fan, it comes to the 
conclusion that the domicil was in France Or, in a contract case, the Court came 
to the conclusion that the lex loa eentractus is the connecting factor, and again it 
finds that the place of contracting \>,'as m France The question is which 
French law will be applicable, whether the French internal laiv or the French rules 
of Pru’ate International Law ^ And this becomes more vital svhen the French 
rules of conflict of laws differ from that of the forum Here, again, it would in- 
voKe the application of the doctrine of renioi 

The %vriter proposes to discuss the problem in this stage apart from the doc 
tnne of rennoi 


Robertson, who discusses this problem under the head of secondary charac 
tenzation, holds that the characterization of the proper law should be on the basis 
of the lex eamae and, according to him this is to be so on principle As soon as 
the proper law has been indicated the rules of forum cease to be apphcable and 
any problem of characterization arising in the application of the proper laiv has 
to be governed by the law of that foreign country Cheshire holds the same mcw 
T hough, It has to be noted that both the tvritcrs do not agree between themselves 
as to the type of cases which are governed by the secondary characterization '■ 

A brief revieiv of the two cases— Dutch Will case, and Ogden v Ogien^ “ which 
ha\e been often discussed by writers in this connection, would not be out of place 
n e Dutch ^Vlll case, a Hollander made a holographic will in France The 
Dutch law prohibits HoUanders from making wiUs in holographic form either at 
‘hat from the Dutch point of view thequestion 
e one of capacity and fuuher that French laiv will consider it as one of the 
Jomalities, Bartm came to the conclusion that the case was one where no uniftirmity 
•oJ decision could possibly be arrived at > Cheshire considers it to be the problem 
ot prirnarv characterizat on and holds that the lex fan would apply While accord 
iiij, to 0 ertson, as he considers it to be the question of secondary characterization, 
I sue a Will, disposing of movable property, is executed in England, the English 
Courts have to enquire what is the meanii^ of capacity under the French Law 
R " meaning of formalities by the English law, so under the rules 

o nils nvate International Law, thccapacityisgovemed by the domicil and the 
formalities b) the law of the place 

summarily disposed of this case by saying that from the stand- 
I»in o utch law, the will will be invalid without an> need of characterizing 
f 3dng to form or capacity ‘ The case, presented, therefore, is in reahty 

no a all a problem of differences in qualifieation ’ * 


<haractrnri.fl ac r,ii _ ^ >ne lamoiu case ol HtHUndcr a Will the question has been 

ihe lex /■or.thnTflH ^ ® C3iarflcttnzanon by Cheshire and therefore he thinks lhai 


- TTie facta of the erse have been given in Part 11 of this paper 

Ihis Mew has been supported by various wnten and Judges in various countries 

'T"" val dity to the will anywhere either because 

^ ...fr.i ■ “ afTeeting capacity and ihererore goiemed by testators penonal 

r, conceding that the Dutch sutute aflccled formalities because they did 


law (: e , DirJch law}. 
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As regards the case of Ogden v. Ogdm\ all opinions are in agreement that in 
this case socially most undesirable result was arrived at by the Courtj and various 
solutions of the problem have been suggested Beckett^ suggests that full effect 
should be given to ail French provisions, including those relating to formalities 
abroad , the reason given for this by him is that they are matters of family law and 
intended for the protection of family interests But Cheshire® and Falconbridge* 
think that the characterization of the French requirements must be according to the 
law of the forum. 

hiorenzen® thinks that, ifthcEnghshrulethat the capacity to contract a marriage 
IS governed by the law of dotmcil is a general rule, and, therefore, if the lex fm 
governs the characterization, the ultimate question is whether the French Law or 
the English Law is to be applied in the matter of consent of parents “ The answer 
to the question depends upon whether the consent of parents is to be characterized 
as appertaining to capacity or to form This question, the law of the forum must 
decide for itself If the English Judge were to submit to the French view and 
regard a French provision as one of capacity when from the English point of view 
it IS a matter of form, he would, as Cheshire points out, applv a law which is consi- 
dered inappropriate by the law of the forum As well might the 

English Judge prefer the French to the Engbsh rules for the choice of law, t e , accept 
the rrniioi”* Lorenzen further observes that Robertson and Cheshire start from 
the assumption that there are established rules of English Private International 
Law, for example, the capacity is governed by the lex domicdti, and the formalities 
by the lex Ion eel*bralionis Had this been so, remarks Lorenzen, the marriage would 
have been obviously valid m England, but, then, there would have been no question 
of characterization 

Therefore, despite the formulations of Robertson and Cheshire, the problem 
remains Whether or not the questions and the subsidiary questions, which might 
arise after the foreign law has beetf chosen b> the lex /on should invariably be referred 
to the lex causae ® Of course, the answer to the question would be simple if the 
characterization problem merely involves the application of foreign internal law 
the answer would be that the foreign law should control Thus, if the proper 
law to be applied is directed to be the French law, then, if the case, say, is the con 
tract or tort, all the subsidiary questions, as for instance, whether the contract is to 
be regarded as of a loan or deposit, whether the master is responsible for the tort 
of the servant, or what is meant by master and servant in this regard, wdl be governed 
b> the lex caasae 

If It IS so, then would the characterization of the lex causae into substance 
and procedure of the issue concerned be acceptable ® Robertson and Cheshire 
who have dwelt at length on this question, seem to simply answer it by saying that 

not attribute an absolute character to the rule that the Uvr of the place of execution governed forma 
tiues, but regarded it with respect to Dutch nationals, as subject to modification by the national 
legislation Set various Ccntinenlal and American cases cited by Lorenzen 

I The facts of the case have been given la Part H of this paper 

, Beckett, the Question of Classification (Qualification) in Private Internstiona] Law, B Y I L 
P 

3 Cheshire (and Ed ) p 56 

4 53 Lau) Q^uirtertj Rrtie-r, 235 *49 

5- Lorenzen, p 131 

6 Lorenzen p 132 
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rules of procedure of the lex eausoe cannot be accepted by the forum, and, by the' 
establislied rules of Pnvate International Law, they have got to be disregarded. 
This, as ha\e seen abovc^, t\ould lead to the maintainability o'" an action which 
13 neither maintainable b> the law of the forum nor b> law of the lex causae * This, 
in the present submission, cannot be considered as a desirable result This goes to 
prote that the theory of two fold cla'Sification is not sound 

More or less accepted object of Pnvate International Law, is to keep the rights 
of the parties the sam“ regardless of their location Lorenzen thinks that the 
statement that the Court should enforce foreign substantive laws but not foreign 
procedural las\s has no justification if the so called procedural law would normally 
affect the outcome of the litigation At (he same time he concedes that, so far as 
the detailed steps and modes of procedure arc concerned. Courts can operate only 
in their accustomed marmer Howe\er, what he svants to point out is that not all 
the laws called procedural stand in the same catagory Such statutes, as Statutes 
of Fraud and Limitation, are not the ordinary laws of procedure as are the rules 
which provide for modes of evidence notice, etc , for they can be proved as easily 
and without any great inconvenience than anv other foreign law that may be appli- 
cable under the rules of Pnvate International Law* 


V — Doctrine of Rewoj 


The last stage, as we have seen, m the determination of the problem of charac- 
terization IS the application of the law of a country , what is the meaning of this 
cxpressioa* This brings us to the problem of tenvoi, winch is of many connotations. 
It has a w*der meaning, it has a restricted meaning, and it is found in various forms* 
Despit- a huge control ersy on the matter, and despite the fact that most of the 
decisions in most of the countries arc far from being satisfactory, it has received 
recognition in many countries, (hough the form in which it has been recognized 
IS not uniform* There are various cases in which it has been thought to have a 


I Set Part III of tin* paper 

nJhi, ’"f v*®'" «hen 11 isrealited ihat Cheshire doe* not favour the theory of acquired 

I characieriaaiion theory, it appears that those rights would be en- 

nowhere Cheshire m the 3rd Ediuon of his book tries to escape 
this r nr * '7'^^ quotiof and accepting C^ks formulation, but, then, logically considered, 
ilus concession leads to the abandonrornt of this theory . a / 

rf.r. at p 457 Also see the views exf»esed by Goodrich anti in the Amcn- 

^ j Theacquued nghi theory has been cnlicised by writers, especially by Cook 

It, though hisown theory, the theorv of local rights, u not 
some 01 tnosc criiicisnis which be had levied against the acquired right theory 

VVbarton Conflict of laws, and the German cdse involving the 
vauauy ol a lenesse promissory note facts given m Part II of this paper 

miniT,.f7!k*'!k* the anabsis and appraisal of the mtegration process — the process of deter- 

,hr rE.t,-.i" foreign instilubim confimns substantially to that of the forum— as consututing 

tne central problem of qualification 

problem of the r»as«i ‘arises only in case of a conflict between 
mv Kr different countries, whether the conflict be patent or latent, and some advance 

I general agreensent if the dilrereni classes of conflicB are analysed and distin- 
^ sro™ “ rcosot^Mc soluuoa m one kmd of conflict may be m- 

^ jjrop^naie m another kind of conflict 

» rules are divisible mto three classes A conflict of the first class ti a latent 

o Ok* /l®.k “ divergence m the cbaractenzatiMi of the question involved in the factual 

ofdiflerCTitctmnecting factors A conflict of the second class 
a nnict ansmg from a divergence m the characterization or definition of the nominally 
principles a ^«>‘ng factor indicated in the conflict rules of the two countries m relation to the same 

4 L R (Tconliict of the *hird class m the patent conflict arismg from the fact that the conflict 

5 indicate dilTereat connecting factors ui relation to the lame question "■ 
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legitimate application, there are other cases, due to the nature of ivhich, it has been 
thought not to be apphcable, ivhile in others its application is thought to be doubt- 
ful hlany wilers are of the opinion that it should have no place in Private Inter- 
national Law, while others have opmed that for certam purposes it can be 
rightly retained 

\S'hen It is said that law of such and such coimtry is applicable it may mean^ 

(u) Internal Law of that coimtry, or 

(6) The ishole laiv of that country , mcluding the rules of Pni-atc International 
Law If the rules of Private International Law of the country directs that its 
municipal law shall be apphcable, then and then only ‘the municipal law shall 
appl> But It can happen that the rales of Private International Law of that 
country, eitlier 

(il refer back to th“ country, or 
(ii) refer fon%-ard to a third country 

For the former, the French word used is rmrot, the German nord, “ Ruckver- 
urmmg” and the EngUsh, “Remission” For the latter, the Enghsh word is 
•“Transmission” and German Word u Wnteneru.nsvng" In the sixth 
Edition of Dices the former has been called “ a patent conflict of conflict rules 
involving a reference back to the forum” and the latter as “a patent conflict of 
conflict rules involving reference on to ” a third countrv * 

Schreiber has very tersely put the problem thus “ When the conflict of law 
rule of the forum refers a jural matter to a foreign law for decision, « the reference 
to the corresponding rule of the conflict of laws of that foreign law, or is the reference 
to the purely internal rules of law o^ the foreign s>stein, i r , to the totabty of the 
foreign law minus its conflict of laws rules’”* 

The problem can further be illustrated by a few examples* 

A British subject demiciled in Italy dies intesute leaving movable property m 
England An English Cou i has to adjudicate bctvveen A and B as claimants to 
■succession A bases his claim on Italian law of inheritance, while B contends that 
he should succeed under the English law — the Admimstrauon of Estate Act Under 
Enghsh Private International Law the law of the doimcile of the deceased, i e , 
Itahan law, is decisive If the Court rejects the doctnne of rennn it simply applies 
Itahan mtemal law and decides m favour of d , if on the other hand it accepts 
the doctrine — asm fact English law does — it first ascertains the Italian rules of Private 
International law concerning succession, and as this rule refers to the national law 
-oTtfie deceased’ it applies Engfisfi mtemai' law and' gives judgment lor B, this is an 
example of remission, or Ruckcentewmg 

Suppose in the above illustration, the deceased is a German subject domiciled 
m Italy. Then the rmro: doctrine leads to the apphcation by the English Court 

It may be noted that the Courts have so lar applied the doctrme of rcruot ui the second and third 
classes of conflicts, and it has not thought fit to apply it to the first class of conflica Falconbndge 
suggests that the possibility of Che apphcation the Knz«t and consequent solution of the problem 
should be explored The present >mtcr submits that die inter relation of the charactenzauoa 
•and rrmvi should not be forgotten, which it appears that the Courts have sometimes m fact forgotten 
t Coaiiiet of Laws, p 45 
a 3! Harward Law Review, p 515 

3 Sti Martin W olf at pp 187 igo where be has given illustrations and also Dicey’s Sixth Edi- 
tion at pp, 31 54, where the learned editor has summarized the leading cases on the doctnne 
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of German internal Ia^v of inheritance, since this ts the national law to which Italian 
conflict rule refers This is an example of Transmission, or IVettersenvMung 

A British subject, domicled in Copenhegan from birth, had his ordinary residence 
(his ‘ domicile ’ m the Danish sense of the term) in England, but without losing 
all ties binding him to Denmari In a lasv suit concerning the succession to his 
mo\ables the English Court will apply English law, for this reason The English 
conflict rule declares that the law iS the last domicle (m the English sense) is to be 
decisive, that is, Danish law The Danish conflict rule declares that the law of the 
ordinary residence (what the Danes calls ‘ domicile ’) governs succession, and as the 
ordinary residence was English the Danish Court will apply English law Under 
the rule of rtmot svhich has been called in Diccy’s sixth edition * a latent conflict 
of conflict rules , the English Court has to apply Danish conflict rules , therefore the 
English municipal law obtains 

Two further illustrations might be taken from the decided cases 
An English woman svhose domicle of choice was m Italy by a will left all her 
property to distant relatives to the exclusion of her only son After her death, 
the son claimed his share m the property, i r , to what he svould have been entitled 
by Italian law , the action was filed m an English Court The beneficiaries under 
the will resisted this claim on the ground that under English internal law, which 
was applicable to the case they were entitled to the property 

After laymg down that succession to movables was governed by the lex domtctlti, 
and to immovables by the lex situs, the Court proceeded to determine them both 
separately As r gards the Ux dommlii, it was the Italian law , therefore the Court 
proceeded to determine the issue as the Italian Court would determine it The 
Italian law referred back to the law of nationality of the testatrix, and refused to 
take back the remitter the English municipal law svas held applicable As regards 
the second part the same principle applied * 

In re Duke of l^hlhxgdon Under a will, a British testator domiciled in England, 
ga\ e lands m Spam to the person who on his death would become Duke of WcUing- 
ton and Ciudad Rodrigo The said testator tvas killed in action in 1943 At 
that time he was unmarried 

In 1813 the Spanish Dukedom of Ciudad Rodrigo was gnen to the first Duke 
of^Vellitigton and his male and female issues, while the British Dukedom ^las limited 
’/?. ^a-O. 'll. ~JtK\ *611: -iieafn tfi 'ine testator, ^ne two lDui£e 5 oins 'oecame 

separated to the Spanish Dukedom the sister of the testator succeeded, and to 
the English Dukedom his uncle succeeded 

tKtator made tsso wills the Spanish ivill under which he bequeathed 
is panisK\cstate to the Duke of Wellington , and the English will, under which 
he bequeaths all his residue property to the same person Since after the year 
t 943 > the twoNDukedoms splitted the question of interpretation of the Spanish will 
arose * \ 

down that the desolulion to Spanish estate depended upon the lex 
situs, the rt proceeded to examme •whether the Spanish law would accept the 

\ — — 

1 In r- /tij f I R {ni3o) Ch 377 

2 Ljt. (1^7) C 2 i 506 
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Tentoi, Since their lordships came to the conclusion that it will not, they held that 
English law applied 

Possessing a voluminous literature, the doctnne of renioi, though can be traced 
back to the >ear 1652, in the decisions of Parliament of Rouen of 1652 and 1663, 
and also m the English decisions of 1841^ t847*, and 1877® and m a German 
decision of 1861, came in hmehght as aresultof the decision of the French Court 
de Cassation m For^o’j ^as^, which led to a continued violent discussion To-day 
most of the countries recognize it, though the form m which they recognize it is not 
uniform, and in different countries it is based differently In this perspective the 
present wTiter proposes to give a brief review of inain theories, or main variations 
of the doctrine of reniot, and their criticism and also proposes to examine the issue 
whether it should be retained 

Theones of RtriLoi — As i\e have seen above the doctrine of renioi comes into 
play m the second and third stage of characterization , we have also seen that there 
does not exist a uniform basis for the application of this theory It is applied in 
different forms in different countries and different theoretical considerations have 
been advanced bv different writers The impbcation of the recognition of the 
theory of rmzoi is that the rules of Private International Law are to be understood 
as not only incorporating the rules of internal law of the foreign country but also 
its rules of conflict of laws The principal theories are three* 

(a) The Mutual Disclaimer Theory, 

( 5 ) The Theory of Renvoi Proper, and 
(c) The Foreign Court Theory 

The Mutual Lisclaimet Theory — The two mam proponents of this theory, 
von Bar and ^Vestlake, start from the assumption that all rules of Private Inter- 
national Law are in reality rules by which one State, for the purpose of administra- 
tion of private law, defines its own jurisdiction and the jurisdiction of foreign States. 

At a meeting of the Institute of International Law , held at Neuchatcl, in 1 900, 
von Bar expressed his viesvs thus 

“ (1) Every country shall observe the law of its country as regards the appb- 
cation of foreign lav\ s 

(2) Prov ided that no express provision to the contrary exists, the Court 
shall respect 

(a) The provision of a foreign law which disclaims the right to bind its 
nationab abroad as regards their personal statute, and desire that said personal 
statute shall be determined by the law of the domicil, or even by the law of the 
place where the act in question occurred 


1 CoUur V R> az 

2 Fieri V Freie 

3 The Goods of tacT tx 

4 Falconbndge who has discussed the proWem of rntiwi >ery elaboratdv, discussed three theo- 

nes the Ping Pong Theory, the Foreign Court Theory, and the Vested Right Theory, Chapter 8, 
section 5 In Chapter 9 seciion i he discusses the thet^ of Partial Rrnroi and the Theory of Total 
Rmwi Moms (Dtcey’s Soah EditvmV discusses the tbeons The Intetaal Theory the Partial 
Rmoi Theoty, and the Total firnwi Theory Loreozen discusses two theories The Mutual Dis- 
claimer of Jurisdiction Theory, and the Theory oejlfnm Proper It appears that he has discussed 
the Foreign Court Theory under the second theory CSiehiTe discusses two main theories the 
Theory of lUmot and the Foreign Court Theory 
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(i) The decision of the tsvo or more foreign s> stems of law, provided it be 
certain that one of them is necessarily competent, which agrees in attributing the 
determination of a question to the same system of law 

Starting on the assumption that the distmction beti^een internal law and in- 
ternational law belongs only to the saenccof lawbut does not actually exist West- 
lake proceeds to gi\ e the following two rules to illustrate his point of view Suppose 
a legislature provides 

(A) that the capacity to make a will shall be acquired at the age of 19, 
and that 

(B) the capacity of persons shall be governed by their national law 
Accordmg to him the Rule (A) will have no meaning without the Rule (B), 

for the question is whose testamentary capacity is acquired at 19^ And this 
cannot be answered without the aid of Rule (B), which fixes the category of per- 
sons whose capacity the legislature thinks it has a right to fix According to Rule 
(B), Rule (A) provides that the capacity of the subjects of legislature is acquired 
at 1 9 but It provides nothing regarding the capacity of foreigners domiciled within 
the territory And had the Rule (B) said that the capacity will be governed by 
the law of domicil, Rule (A) would have enacted that the capacity of persons domi 
ciled within the territory of the legislature is acquired at 19 , but then, would have 
provided no hint regarding the capacity of its own subjects domiciled abroad 

Therefore IVestlake opines in whatever terms Rule (B) may be expressed, 
Its true sense will be limited to the cases which, according to the ideas of the legis 
lature fa'l within his authority there are certain class of cases which are deemed 
by a legislature as belonging to it and with regards to which it intends to legislate 
This he proceeds to illustrate as follows The Danish Parliament, attaching 
decisive unportance to domicil will regard as the normal case in th^ matter under 
dicus ion a person domiciled in Denmark for whom it fixes the age at 21 \Vhile, 
the Italian Parliament attaching decisive importance to nationality, the normal 
case ivould be that of an Italian subject and for him it fixes the age at 19 

Further ^Vestlakc says that a legislature which regards a certain case as nor- 
mal iviU regard analogous cases as being normal for other legislatures and as belong 
mg to them On this principle the Danish legislature will direct its Judges to re- 
cognize persons domiciled in a foreign country as capable or incapable of making 
will in accordance with the law of their domicil , and similarly the Italian legis 
lature will gi\e importance to nationality and decide the cases accordingly 
^\estlake proceeds to say that on the basis of this second step, although the 
legislatures, like that of Italj, can provide for persons domiciled m a country 
ivhose law m the matter is abo based on the Ux domtnht, the Danish legislature 
cannot proiide a rule for persons domiciled in countries like Italy, whose laws 
are silent as to the capacity of persons domiciled in such jurisdiction , likewise the 
reverse is also true 

Under such situation according to I\estlake, a third step for the solution of 
the problem would be necessary to direct the Judge to apply, in the absence of 
another law, the normal law , therefore, the Dane domiciled in Italy ivill be, 
in Denmark deemed to have come ofage at 21, while, in Italy, he will be deemed 
to have reached that age at 19 * 


I U«sdake first expressed these views in a note addressed to the Institute of lotemational Law 
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The above formulation of Wcstlaie is as regards the Ruchwentisung 

In regard to IVetUrverwnsung, or the transmission, Westlake holds that 
Rule (B) does not require the English Ju^e to follow the direction of transmission; 
instead he should apply the normal law of his country i e , Rule (A) Or to put 
It m other svords, it is the duty of the Judge to determine, m the first instance, to 
which country ‘ the legal relationship ’ presented to him belongs , if the law of the 
latter, upon another s>-stem regarding the conflict of laws, says that the case 
does not belong to it, there is no further reference to the law of a third state ^ 

In Its net result the mutual disclaimer theory of Westlake and von Bar in all 
cases where there is a conflict between the law of the forum and law of the foreign 
country invariably directs that the law of the forum shall be applicable ^Vhen- 
ever the rules of conflict of laws of two countries are different, the inevitable 
presumption upon which the proponents of this theory start is that m fact, there 
IS no rule of internal law of either country applicable to the ‘ legal relationship ’ 
m question, rather there la a vacuum, a gap, which has got to be filled, and it is 
filled the best way by the application of the mlcmal law, or what ^VestIake calls 
ordinary law, of the forum and, obviously, the theory refuses to accept any 
reference, or transmission, to a thud country nor is the Judge to consider himself 
as sitting in the Court of the foreign country 

There is a slight difference between the formulations of von Bar and W estlake 
Von Bar, as appears from his Rule 2 (a) seems to restrict his theory to cases where 
the personal statutes are involved— cases of collision between law of nationality 
and domicil or the law of the place \\hile Westlake seems to propound the appli- 
cation of his theory to all cases where the different rules of the countries m question 
amount to mutual disclaimer of jurisdiction 

Buzzati, one of the rapporteurs on the question of renioi before the Institute 
of International Law thus summed up the criticism of this theory 

(a) The starting point, namely, that a legislator adopting the law of domicil, 
to determine capacity, is not micrested in his subjects abroad and does not legis- 
late with reference to them, and that a legislator adopting the law of nationality 
in his system of the conflict of laws is not interested in foreigners domiciled within 
his territory and does not legislate with respect to them, rests upon an erroneous 


1 The statement on the theory has been somewhat diHcrently made by Westlake in his book 
Pnvate Intemauonal Law The matter is so cardinal m rclaUim to the real meaning of private 
intemauonal law that, at the nsk of being tedious 1 wUl put it again m different language but with 
a difference only of language The Eoglisb or the Danish Judge cannot hold the lad of 19 to have 
attamed his age unless he IS prepared to answer the questam what lawgiver made him of age’ That 
is independent of all vaewi about conflict of laws for it results from the nature of law itsW Now 
the Italian Code does mdeed seem to lay down a rule about the status and capacity of all persons 
without exception but it is only a misleading generahty, for no one can doubt that the pnncio e 
of national **“****’““ claiming authontyover the rapacity 

of a Bnush or Danish subject The English or Danish Judge therefore cannot say that the Italian 
lawgiver made the di cujils of age at 19 Then it will be asked, who is the lawgiver that keeps him 
minor till he has attamed at ’ And the answer is the British or Danish lawgiver , for no one can 
doubt his authority over the capacity of his subjects if he chooses to exernse it and ’the Italian law 
giver’s disclaimer removes the objection which he would have felt to exercising it ui the case of one 
of his subjects who was not domiciled in the Bnbsh Dominions or m Denmark The reult will coin- 
cide With that gi\ en by rfni'oi property (muted so as to avoid an endless senes of references to and 
fro, but Its real base lies, not in the doctrine of ren^ei bin in the duty of considering the essential na'ur- 
cf the legal relation inquesuon in anv concrete case and the essential meanmg of the mles of pnvate 
interaational law adopted m different countnes cmccmed ' ^ 

J~33 
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assumption It is absurd to sa> that the provisions of the Italian Civil Code do 
not appl> to an Englishman who is domiciled in Italy t 

(b) Neither von Bar nor Westlake demes the competency of a state to ex- 
tend Its jiuisdiction over a matter which another state claims for itself And yet, 
their theorv rests upon the fundamental proposition that due respect for the state 
of X makes it improper for the state gf 2^ to assign to the state of X a jurisdiction 
which the state of A declines Just as if it were not a greater offence to deprive 
the state of X of a jurisdiction which it claims than it would be to assign to it a juris- 
diction which it does not claim 

(r) The fundamental error of the theory consists in the assumption that 
it IS possible for the state of T to bring its own jurisdiction into perfect accord with 
that of other states so that there will be no infringement upon iheir jurisdiction 
But this IS impossible and wi'l remain so as long as the states have different rules 
relatmg to the conflict of laws Each state is, therefore obhged to adopt its own 
rules Without referring to those of other states 

Lorenzen has observed that this theory also lacks support from an historical 
point of view The fundamental assumption of \\ estlake, which is ako his point 
of departure that there is an inseparable connection between the rules of Private 
International Law and rules of internal law of a country, so that, according to the 
real intention of the legislator the former must be deemed to define the hniits of 
the latter’s application cannot be admitted This Lorenzen illustrates from the 
following Could It be assumed that Romans enacted their laws without reference 
to their application m space as in Rome there were no rules of Private Interna- 
t onal law in the proper sense ^ Although continental countries have known the 
science of Private International Law for a very long time, their modern codes contain 
such scanty reference to the rules of Private International Law that an assertion 
that the legislation m adopting a rule of internal law in reality defined its operation 
in space by the corresponding rule of Private International Law would be an ab- 
surdity This comes m clear re'icf in reference to Anglo American laws, for the 
Anglo American internal laws were more precisely developed and defined before 
the rules of Private International Law were adopted in their system Then, Loren- 
zen poses the question Wiihwhatshowof reason canit be said that the two are one 
and inseparable ^ He asserts that laws are enacted without any reference of their 
application in space no doubt the aim of the one of the objects of the science oP 
Private International Law is to fix the hmics of the application of the territorial 
law of such country, but it is not only this It also includes the determination 
of the foreign law applicable to those cases m which the lex fort does not control , 
had It not been so the Courts of the forum would be left by the national legislator 
without any guide as to the applicatory law m that class of cases * 

\\ith the above criticisms the wmter is m substantial agreement 
The Theory of Renoot Proper —As we have seen in the beginning of this Part of 
the paper, the doctrine of implies two notions the Ruckumeuung, t e , 
the notion of return reference, or remission, and the mnerveruetsung the notion 


1 Kalin has discu^ed this po nt more cUborateIr 

2 Set Lorenzen The Ren-xi Theory and the Appheauon of Foreign Law, p rg 
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of forward reference, or transmission the former is sometimes called renvoi in its 
narrow sense, or renvoi proper, and the latter remoi in its wider sense Some writers 
support the former, while others the latter it appears that the English decisions 
tend to support the latter The reniot, m its both notions, has been thus explained 
by Schmithoff^ 

A a British subject, dies intestate m Brussels He leaves movables m both Eng- 
land and Belgium An English Court is called upon to decide whether movables 
have to be distributed according to English or Belgian Law 
Under the first notion of renroi, the position would be 
English law referred to the Belgian law of domicil 
and 

Belgian Law remUled to the English law of nationality However, as the Eng- 
hsh Courts imagine that they taie the place of the Belgian Courts, the correct ter- 
minology would be 

Belgian law refers to English Law (as the law of nationality) 
and 

English law remits to Belgian law (as the law of domicil) 

All depends now on whether the Belgian Private International Law accepts 
or rejects the remitter («naot) from English Law, since 

Belgian law refuses to accept the remitter, English internal law applies 
Conversely, if the foreign law accepts the remitter, as German law does (now 
supposing that A had died domiciled in Hamburg) the position would be 

German latv (as applied by the English Courts) refers to English Law (as the 
law of nationality), 

and 

English law remits to German law (as the law of domicil) 

German law accepts the remitter , consequently German mternal law apphes * 
Bentwitch, who appears to accept the renooi theory in its narrow sense, advances 
the following arguments m its favour 

“ The renvoi is m principle a reference back not to the whole law of the foreign 
country including its different rules of Private International Law, but simply to 
Its internal law Suppose a case where the lex fori (hereinafter called A) submits 
the matter to the lex dom ciht (heremafter called B)j and B refers the matteji hari. 
to A as the law of nationality A accepts the rentoi and apphes its own law If 
we regard first principle, we see that what has happehed is this Law is primarily 
Sovereign over all matters occurring within the territory, and so A would ordinarily 
apply to succession A, from motives of mtemational coimty and to secure a single 
system of succession, resigns its ordinaiy jurisdiction to £ But B, by reason of its 
special jurLstic conceptions, does not take advant^e of the sacrifice or accepc juris- 
diction A s primary jurisdiction consequently is properly exercised and there 
IS no ground for A to decline to accept the renunciation of B, since it thereby puts 


I Schnnlhoff English Conflict of p 93 

3 Ibid 

Leading cases on this theory are InrciLAnz, LR (i93o}3Ch 859 , In re 
l Ch 377 , In re Ditki of IW/hngton, LR. (1947) Ch 506 
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into operation its fimdamental prmaple of regulating every matter wthin the 
territory 

The application of rtnioi m this form, would always, like the application of 
the mutal disclaimer theory, lead to the applicaUon of the law of the forum, whcre- 
ever there is a conflict between two foreign Iav« Hotveter, the bases of the tivo 
are different 

The theory afrenaat m its narrmv sense, as Benttvitch has remarked starts wilh 
the assumption that the rules of Pnvate International Law m each country are 
based on the principle of comity, upon the theroy of an implied agreement among 
the states for the application of each other’s latvs The basis is reciprocity as iv-ell 
If reaprocity is not guaranteed, then the law of the forum will always apply And, 
in the present submission, this is the fallacy of the whole argument The rules 
of Pnvate International Law are based neither on comity nor on reciprocity They 
have a wider basis As Lorenzen remarks ‘ Considerations of justice and of expe- 
diency have played a very important part in the adoption of specific rules in con- 
flict of laws * It is obviously clear (hat the principle of domicil was not accepted 
by the Anglo-American jurisprudence on the basis of reciprocity , had it been so 
they would have accepted the principle of nationality, but that would have never 
suited to (he Anglo-American needs ‘It (the theory of renvot in this form) is 
nothing else than a return pro lanh to the doctrine of the exclusive prevalence of 
the internal law of the fornm ”* Another writer remarks “ It is illogical No 
logical reason can be giten why if m the one case Massachusetts law be taken to 
refer to the French conflict of laws rule, the latter should not in turn be held to 
refer back again the Massachusetts conflict of laws rule, and so on ad itt/initum 
The Foreign Coi H Theory — ^About hundred and ten years ago, an English JudgCi 
Sir Herbert Jenner, thus formulated this theory “ The Court sitting here decides 
from the persons skilled n that law, and decides as it would if sitting in Belgium ’** 
The question at issue was coacermng the power of testamentary disposition of a 
British subject who died domiciled in Belgium However, as Lorenzen observes, 
the statement of Sir Herbert is not to be taken literally An English Court 
does not actually decide the case as the Belgian Court would This Lorenzen 
proceeds to explain by an illustration An English Judge is seised of a case where 
the personal estate of an Englishman who died domiciled in Belgium has to be dis- 
tributed The English law would direct that Belgian law should be applied- 
being law of domiciI If Sir Herbert’s statement is to be interpreted literally then 
the English Judge would be compelled to ascertain how the Belgian Judge would 
decide the case The English Judge would find that according to Belgian 
law the property is to be distributed according to the law of nationality, i e , 
Engbsh Law, and he would also find that the Belgian Courts follow reneot, and, 
therefore, in consequence of this, the distribution of the property will actually be 
made in accordance with the Belgian law And, then, the English Judge should 
apply the Belgian law But this is not true In fact tlie English Judge tviU apply 


1 Bcntwitch The law of IXinxicil m its Rdauon to Succession and the Doctrine of 
a Lorenzen p 65 

3 Lore/izen p 66 

4 Schreiber 31 Hanard Law Review, 533 

5 Ccllur V Rtcut (1841) 
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the English Law The English Juc^e will ignore the existence of the doctrine of 
rrncoi in Belgian Law The reasons for this are obvious If the Belgian doctnne 
of renioi is recognized, then in fact no decuion will be arrived at, for then there 
ivould be endless series of references, from which there tvould be no escape. 

To escape from this intricate senes of references, the return reference is meant 
to be understood as a reference to the mtcrnal law only 

But is the position same in case of transmission, or U'etlTvenitisting'^ Loren- 
zcn thinks that the point is doubtful Since, Lorenzen opines, the doctnne of 
Tenioi appears to be a mere expedient to which the Courts resort in order to justify 
the application of their oivn law, it is probable that m case of transmission the judges 
might interpret it to mean a reference to the law of third country mcluding the 
doctnne of renvoi 

It may be noted that th^re is a difference between the theory of Bentwitch 
and this theory Bentwtch’s theory necessarily leads to the application of the law 
of the forum, while this theory does not necessarily lead to the application of the 
law of the forum 

The doctrine of renvoi is a much criticised doctnne m Private International 
Law. Many svTitcrs have expressed the viesv that its abolition wall be more con* 
ducive for the adsancement of Private International Law It has not only been 
cnticised on logical and historical groimds, but also on the grounds of principle 

The criticism of wTiten may be summed up as follows 

(1) If the foreign country also adopts the rervot doctnne then logically 
no solution 1$ possible at all, for a perpetual arculns tiuxfncabtlis would be constituted* 
Therefore, as Lorenzen savs, it is difficult to approve a doctrine which is workable 
only if the other country rqecis it 

(u) ^Vynn-Panry, J , observed “ It would be difficult to imagtie a harder 
task than that which faces me, name1>, of expounding for the first ume cither in 
this country or in Spam the relevant law of Spam as it would be expounded by the 
Supreme Court of Spam, which, upto the present time, has made no pronounce- 
ment on the subject and having to base that exposition on evidence that satisfies 
me that on this subjec' there exists a profound cleavage of legal opimon in Spam 
and two conflicting decisions of Courts of inferior jurisdiction 

(in) If wc assume that the chief aim of the science of Priv'ate International 
Law is to bring about uniformity of laws, then could it be said that the doctnne 
of renvoi is conducive to that aim or othcrwase^ 

As we have seen above, in all cases of confl'ct between the law of the forum 
and the law of the foreign country, under the mutual disclaimer theory of von Bar 
and %Vestlake and under the theory of reticot proper of Bentwich and others, it is 
invariably the law of the forum which applies This ccrtainlv is not conduave 
to the internaUonal harmony laws, rather these theories would have just the 
opposite effect And, in the present submission, it would not be of much help to 
the protagonists of these theories to say that rejection o*" renvoi theory would also 
lead to the same result By the rqecUon of the retwot, a question may be determined 
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in one country on the basis of the lex dotmaln in another on the basis of the lexpairea, 
but if the renvoi u accepted in the above forms it may lead to the application of 
as many laus as there arc states before the Courts of which the matter might be 
adjudicated ^ This can be well illustrated by a few examples The facts of an 
hypothetical case are, an Englishman who is domiciled in Italy makes a contract 
there, for the breach of which a suit is brought in India defence is lack of capacitj. 
Let us further assume that England applies the lex domictlit, Italy the lex paine and 
India lex loci contractiu as goterning the capaciij According to Westlake and ven 
Bar, the laiv of India, being law of the forum will apply, though this law has no 
connection ivith the suit save that it was brought in an Ind'an Court To take 
another example For the execution of a Frenchman’s testamentary trust of the 
immovable property situated in America, a suit is brought m Ind a Accrrding 
to the >aw of forum (Indnj the law of situs, t e , American, govern the validity of 
such a trust, hut according to the law of situs the national law of the testator, i e , 
French, applies Under the above theories, the Law of India will determine the 
ease “ To the extent that this theory is applied, it means a return reference to 
the exclusive application of the ordinary or internal ’aw of the forum, and a sacri- 
fice of all that has been gamed durmg the last century m the development of the 
rules of conflict of laws”* 

The foreign Court theory is none better In so far as it leads to the application 
of Ruckieneisung, it suffers from the same disadvantage a* the above theories lo 

so far as it leads to the appbeation of IFriter7m(>ftmrg, it, as ue have seen above, 
can be so manipulated that again the law of the forum may be applicable And 
therefore, it will not lead towards the ictemational uniformity of laws For in- 
stance two Indians who are dominled in Isew York enter into a contract m Italy , 
for the breach of the contract a suit is brought in New York , the defence is lack 
of capacity The question is which of the three laws should determine the issue ^ 
Suppose th^ reiioi is not accepted Tlien, a New York Judge will ^pply the Italian 
law as the lex loci contractus, India will apply the law of New York, as the lex domieihi, 
and an Italian Court will apply Indian I^w, as the law of riationahfy. Now let 
us assume that these countries accept the Fore gn Court Tlicory The New York 
Court, then, ^^ould refer to the whole of Italian Law, it being the lex loci contractus, 
and as the conflict of laws rule of Italy direct that the law of nationahty will be 
applicable, it would ultimately apply the law of India. The Indian Judge wiU 
refer the matter to the whole of New York law, and there being directed to applv 
the lex loci contractus, will decide the case under the Italian law. The Italian Judge 
willapply the whole of the Indian law, as the lex patnae, and from there bemg directed 
to the la^^ of New York, will apply the New York Law Thus, no uniformity has 
been achieved ” So far as the effect of the doctrine of rencoi proper in its wider 
form upon the subject of the conflict of laws is concerned, it must be defimtclj 


I ^ Bcnlv-itch has answered this cnbcism in the following word! 

_ objection however, is 3 figment of theory, and is not based on a solid pracUcal difficult) 

tvTO u no rules were eslaWished by iniematicmal convention for the application of the rrraot, in an> 
particular <^sc the English Court or the French Coi^ would know vihether the -other had already 
If this were *0, it would adopt the principle already appbed to ihe succes- 


dealt with the succ _ _ _ 

Sion, and apply either itj own rules of private uiCematKin^ law or the doctnne offrei-o, so as to subject 
the whole movable succession 10 one law Thua in ihe case supposed, if the English Court, fini 
«i>ea ol the had accepted the rmset and applied English Law to the English assets of the deces^ 

<d, a 1 rcnch Court would naturally apply law 10 the French assets according to its own rule* 

3 Lorenzen, p yj 
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imderstood that it ivill render the wdiole sulyec^ which in its %ery nature is full 
■of uncertainty, stiU more uncertain”* 

(iv) Dr Che«hirehasvervconvincinglya^ued that the Foreign Court Theory 
suffers froro, ambiguity According to him * The theory must be regarded as 
untenable unless it formulates with precision the exact inquiry that is to be addressed 
to the hypothetical foreign Court Its mo«t ardent exponents, however, hold 
opposue views upon the appropriate formula * Then Dr Cheshire proceeds 
to examine the views of the two schools bv taking an illustration The question 
before the English Court is the mode of distribution of goods situated in England 
and belonging to X, doimciled in Russia It is a well established rule that the 
lex domieihi governs the issue As we have seen above the theory directs that 
the English Court should give the same decision as the Cou'-t of domicil would 
give One school holds that the actual circumstances and facts of the case must 
be envisaged this is m accordance with the views of Sir Herbert Jenner The 
second school represented by Dicey and others enunciates formula that ignores 
the actual circumstances This school is prepared to presume that facts are not 
true, and is prepared to assume that the property was situated m Russia These 
two formulas will yield different results According to the law of the Soviet Union, 
the property which is situated within the Soviet Union is governed by its internal 
law, irrespective of the nationality or domicil of the deceased owner and if the 
property is situated outside the Soviet Union, the Soviet internal law i» not appli- 
cable, irrespective of the fact whether the de eased was a Russian national or he 
■was domiciled there The first school under the circumstances will deade the 
case as saying that the Soviet law has nothing to say in thi^ matter, while the 
second school will apply the Russian internal law * 

The above is a summarv of some of the criticisms levelled against the doc- 
trine of Ttniot Space forbids summarizing all of them Thu doctrine is a much 
<ntici«ed doctrine*, in Private International Law Some of the WTiters® have 
tried to answer the above criticisms 

In the present submission, the doctrine of rmroi whichever of its forms is 
applied, has not at all proved conducive for the development of Private Interna- 
tional Law, therefore its retention is of doubtful value 

In the present stale of development of Private International Law, to dav, we 
need not follow dubious course, for, u is subm-tted, the one reason for the inven- 
tion of this doctrine was, instead of the Courts of forum deciding issues, they 
use to hand over their determination to foreign laws, and sometimes this doctnne 
has been used as a cloak for applying the law of the forum, though through an in- 
direct course At the same tune, it is to be noted, the science of Private Interna- 
tional Law is not yet a well developed science, much has yet to be done, and much 
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IS impossible to be done due to certain inherent difficulties present m the problems 
of conflict of laus, unless the nations of the world sit in a conference and so for- 
mulate and adopt and modify their s>steins as to achieve some sort of uniformity 
m their s\ steins, for mstance so long as the conflict bettveen the domicil and nationa- 
Uty continues to exist there is very shght hope of any uniformity , much of this 
can be achiesed b\ advancing the comparative studv, or some other method can 
also be employed Unless that is done, it would appear to be necessary to retain 
the doctrine of renioi for some cases The writer, however, wants to make it clear 
that he supports the retention of r tttot in those cases only as a stop-gap arrangement, 
our endeavour should be simultaneously to arrive at some such results under which 
some sore of uniformity should at least achieved, and the present wnter hopes 
that th s IS possible, provided we leave a mechanical approach towards the subject * 
The cases in which the retention of renoot lias been thought fit are 

(a) filU to Foreign Land — The country m which the immovable property 
IS situated has, by the very nature of the things, a permanent and exclusive physi- 
cal control over u therefore, it would be a realistic approach if the title to such 
property is deiernuned by a reference of the whole of the Ux situs, t e , mcluding 
the rules of conflict of laws ‘ The reason for apply mg the /fx situs is that any adju- 

dication which Ignores the fex situs would be a hruium Julmen, since in the last 
resort the land can only be dealt with m a manner pcnmtted by the Ux ”* 
It would follow that if the law of s tus rccogmzes the validity of a will or deed exe- 
cuted in accordance v ith tic l«w of the place of execution,® or if it recognizes 
the cvpacity of the de cijas to ex-“cute such a will or deed in accordance with the 
aw of the nationahtv or law of domicile*, or if there is a ret irn reference to the 
aw of the forum or if there is a forward reference to the law of a third country, 
this should be appbed by the Courts of all countries Tins is one of the exceptions 
recognized by the American Restatement® , this is also the law in the Soviet 
Union * 


(6) Title to Foieign AlotabUs — As in the case of the immovables situated 
a road, so in the case of movables situated abroad, it has been suggested that the 
octrine of renvoi should be recognized But, as Morris remarks, the argument 
IS net so strong &<■ m the case of land, because movables may be taken out of the 
jurisdiction of the foreign Court ’ 


(r) In Matters of Marriage and Dnorce — Lorenzen suggests that, becar 
o t e favour shown to marriages, the lex loci ceUbrattonis might be deemed to i 


the various Reports of the CoDferences of the Institute of International Law 

^ey, p 59 

^ American Restatement of Conflict of Laws 

"f L.R {,930) , Ch 377, In re Duke 0/ WelbugtM, L R (1947) Ch 506 


Lorenzen suggets an altcmabve rule “Uniformity might be reached 
“■ doctrine if all countries would adopt allemauve rules in their systems 


of the contfX 1, doctrine if all countries would adopt allemauve rules in their systems 

of the tule regards the formal execution of a deed or will, the general acceptance 

the subsiantive ^ as an alternative rule would be sufficient With respect to capacity and 

case all counin,i^ of wills and deeds mtemational uniformity oould be brought about only 10 
or the naiional law of The if suclMmstruments^rf ^ey satisfied either the law of the - “ 
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corporate the foreign la^v as a vihole^or the purpose of sustaining a mamage, but not 
to defeat it ^ However, Lorenzen proceeds to suggest an alternative rule which 
might be adopted m Private International law a marriage should be upheld 
if It satisfies either the law of the place where it was entered into or the law of the 
domicil of the parties ® For the sake of uniformity in the rules of conflict of laws 
and in vieiv of the special favour shown to family, it has been suggested that a change 
in the status of the parties done outside the country of the domicil of th“ parties, 
should be recognized by the Courts of the forum, provided it is so recogmzed by 
the Courts of the domicil This view finds support in the case of Armitage v Attorney 
General^, wherein the English Court recognized a decree of divorce granted outside 
the country of the domicil of the parties Should this rule be restricted 
to the recognition of the divorce decrees, or should it be extended to the 
matters of status’ This has been answered differently The American Restate- 
ment favours the former, tvhile the decision in In re Ashew*, suggests the latter The 
present wTitcr would support Lorenzen’s alternative suggestion given above 

(d) Formalities of Iti{£i Dr Cheshire suggests that a grant of probate to 
wills should not be denied “on the ground of formal invalidity if the instrument 
IS formally valid according to the Private International Law, though not according 
to municipal law, of the governing legal svstera ”* Morns doubts the expediency 
of this indulgence* Lorenzen seems to support it* The present wntcr will 
favour an alternative suggestion the fo real validity of a will should be sustained 
if It IS valid bv the law of the situs or the national law (or the law of domicd) of 
the owner 

(e) It has been seen that the acceptance of the doctrine of renvot is the 
only expedient through which the nations of the world could come together for 
framing the international comenuons * 

(/) Von Bar suggests that m two cases on the grounds of justice, renm 
or something akm to renioi should be recognized The two cases are 

(i) Two subjects of the State of X are married m the State of T, where they 
are domiciled The validity of the mamage is questioned m the State of Z on the 
ground that the parties had no capacity to enter into the mamage under the provi- 
sions of the law of the State T relating to mamage, though it is conceded that they 
possessed such capacitv under the national law with respect to mamage The 
lavss of the States of A and T agree that the lex patriae shall govern the essentials 
of a marriage The law of the State of on the other hand, applies the lex Ion 
celebrationis Von Bar suggests that the Courts of States of ^ should r^ard the 
mamage as valid 

(11) A, a cmzen of the State of A, dies domiciled in the State of F The 
laws of the States of A and T agree that B is entitled to d’s personal estate in accord- 
ance with A's national law Subsequently B's heirship is contested in the State 

I Iq support of th-s L/>rmzcn ({Uotes the Amencan case of Landa v Lando 

s Lorenzen pp 77 7S 
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■of iR which State the lex donaciltt is held to go\em the distribution of personal 
property upon death Von Bar sajs that the Courts of the State of Z should recog- 
ni2e B's title 

In the above cases von Bar seems to accept the doctrine of renioi proper in a 
limited sense the limitations being firstly, the foreign countries with ^vhich the 
transaction has connections should have the same rules of conflict of laws, and 
secondly, the law of one of them should be applicable under the law of the forum 
Lorcnzen supports this view ^ 


VI — Conclusion 


In the preceding Parts of this paper the writer has endeavoured to exainme 
the p'-oblem of characterization as it has appeared before the Courts, the various 
theories that have been expounded for the solution of which, the problem as it 
has appeared in its different stages, and the doctrine of feniot, in its multifarious 
phases, as beinginvolvedm second and third stages of the process of characterization 
The space has forbidden him from discussing and examining, and it is obviously 
impossible even within the limits of an excessively long paper to discuss and examine, 
a sufficient number of cases which are conveniently discussed to illustrate the pro 
blem and its complications and which extend over the whole field of Private Inter- 
national Law 


It appears that no single theory has come to the solution of the problem and the 
problem remains as intricate as it ever was Some have suggested the total apph- 
cation ot the law of the forum at all the stages of characterization, others have gone 
0 the other extreme by saying that the lex causae should be applied at all stages of 
characterization , though both admit a few exceptions. In bc^vcen these two 

extremes some writers have suggested a middle course, a via media Man> theories 

appear to be lost in the logic of the arguments of their protagonists and the realistic 
approach appears to have been lost sight of It would be admitted that the problem, 
y 1 very nature and due lo the state m which the rules of Private International 
aw are at present present manifold difficulties, and m many a branch of Private 
erna lona Law no solution can conceivably be suggested Yet, the present 
th submit if ihc demands of justice is Kept in view, and if it is realized 

at tfie function of law is to serve the society and the individual and not to cling 
o le ry ones o logic or mechanical jurisprudence, a solution, if not an overall 
so ution, in individual cases can be found And, in the present submission, if the 
aw can per orm this function it is immaterial that logic has to be sacrificed If 
\vt agree t at Private International Law is in its formative period, and if we admit 
at certain problems of which in their solution defy all logic, then our endeavour, 
cping in \ lew the demands of justice, should be to solve the problem ^Vhat 
endeavour for is, a socially desirable result rather than a logically sound 
ecision o one can, and happily no one does, support such decisions as to take 
onlv two examples. Ogden v Ooden and Jn Re Bethel 

. . , ^ P^ges the writer’s attempt would be not so much to pay 

Jttult ° ^ solution through which we can arrive at a socially desirable 


Tife o/ CWa can be supported 
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The differences m the point of views of difiCTcnt theor sts is nothing but a 
reflection of a still wider differences among them about the fundamental conceptions 
of Private International Law On the one hand are Bartin and Kahn, on the 
other, Despagnet and Gemma Bartin and Kahn were nationahsts, while 
Despagnet and Gemma were internationalists in Private International Lass Nation- 
alists and mternalionahsts differ amoi^ themselves “ A common characteristic 
of all internationalists,” Lorenzen pomts out, “js their position that the rules of the 
conflict of laws are dictated to individual States from without by some species of 
international law According to them there is one 'mglc system of the conflict 
of laws, the rules of which are bindii^ for purely international reasons The 
nationalists are agreed on the nther hand that the rules of the conflict of laws form 
a part of the national law of each State and that there are, therefore, as many systems 
of the conflict of laws as ih-re are independent States ” On thc'e premises, ol vi 
ousl^ , It IS natural for internationalists to find a sol ition of the problem of charac- 
terization on some internationsd basis, while it is also natural for nationalists to 
rest content by finding a solution of the problem by reference to the law of the State 
concerned 

It IS a Singular paradox that the internationalist theory m Private International 
Lawwasfirstadvanced by von Savigny who all his life wasa confirmed opponent of 
natural law, from which the law of nations ivas derived In the eighth volume of 
‘ System of the Modern Roman Law , Savignv after discussing the ‘ spatial limits 
of the control of law over legal relationships postulates as a corollary to the 
* equal treatment of nationals and foreignen’ the equal adjudication of conflict 
of cases This meant application of the same law notwithstanding the conflict of 
jurisdictions The reason for this equahtv, according to him, was the necessity 
of the international mtncouise based upon the community of nations Under 
Savigny’s theory the law applicable to a legal rela»ion*hip would be the law of the 
territory to which it is subjected 

Independently of Savigny, Mancmi m Italy also developed an intemaiionahst 
theory After the propagation of this theory bv Savigny and Macim, the flag of 
internationalism was picked up by many writers on the continent Zitelmann 
constructed a complete system of Private International Law on the basis of this 
theory 

On theoretical considerations the views of internationalists appear to be sound, 
for m theory thev appear to establish an international harmony in the rules of.Puyate. 
International law But, practically considered, the utter fallacy of their arguments 
IS revealed They all start from the assumption that there are some internationally 
uniform rules ^S^ule, the fact of the matter is that there are no such internationally 
uniform rule in existence and, even if there are some, they do not, and under the 
conditions cannot, impose an international obligation for their enforcement rather 
the preponderantly established fact, howsoever injurious it might he for the advance- 
ment of Private International Law, is that every nation is free to frame its own 
rules of Private International Law except where 'ome international convention 
has been entered into According to Holland 

“ It foIIoNvs from independence of each State within its borders that it might 
without contravening any principle of international law regulate every set of circum- 
stances which call for decision exclusively by its own law ’ 
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WTiether or not the internationalist theorj is “ a creed, a transmutation of 
forceful, liberal and cosmopolitan tendenaes into dogmas through a ps) chological 
process also obsertable ebetshcre,” it is undoubtedly an idealistic and unrealistic 
approach to the rules of Pntate International Latv As has been observed 
judicialK by Maugham, J 

“ It would seem that rules of prnate international law, not being founded on 
consid-^rations of justice or statute, but being based upon considerations of justice 
and Avhat is called ‘ comm to be the same in all countries though it is ell known, 
that rhey are not ’ 

And Lindlev, LJ, obserted 

“ The fact IS, of course, notorious to us all, that if anybody studies private 
international law out of a French law book, he takes one v letv of it , if he takes an 
American book, he takes another view, thc> do not all take the same view.” 

It may be noted that in Public International Law there is a tvell established 
principle which forbids fundamental denial of justice to aliens It follows that, 
if a State frames rules under which it refuses to recognize all marriages celebrated 
outside Its jurisdiction and prosecutes them for illicit intercourse if they happen 
to be w iihin the jurisdiction, the State whose nationals are thus affected will have a 
right to make strong diplomatic protest and to take appropriate action sanctioned 
by Public International Law Thus it is true that no State can act arbitrarily 
towards aliens 


But, in the present submission, this is merely a negative aspect of the matter. 
The object of Private International Law ispositite It does not merely postulate 
that there should not be any denial ofjustice to aliens, but also that the rights of a 
person should be recognized everv-where And, it is submitted, the principle 
of no denial of jusuce to aliens would not go to achieve this 


Under these circumstances if the individual States will frame rules for the 
solution of conflict of cases in accordance with thetr own nouons, there is no rule of 
international law to forbid them from doing so. 

When Despagnet and others of the same school said that the characterization 
s ould be governed by the 'ex tausae they ^^CK true to their premises They thought 
at t le application of the lex causae would yield to the umformitv of rules of conflict 
of law-s That this was fallacious was obvious The apphcation of the lex causae 
not only is shrouded with practical difiicultics but begs the entire question 

Martin \\olf has tried to answer to this criticism in his own way. But his 
answer is again defective and fallacious, as the amplification of tVolf does not take 
out the whole issue from the confusion m which it is bogged 

The nationalists advance from the fundamental assumption of the territonal 
^preinacy of the laws, a theory of ‘ vested righu or ‘foreign created rights’, 
^ough nationalist m outlook some sort of internationalism has infiltrated into 
this theorj For, on the assumption that territorial law is sovereign, the prota* 
gomsts of this theory would have advocated the apphcation of nothing but the 
internal law-s But, whether motivated by practical considerations or by the 
exigencies of the situation, they, though not leaving the concept of supremacy of 
territorial laws, advance to say that it is not the foreign law which is enforced but 
the foreign acquired rights This view has found acceptance from the Angto- 
American Judges and jurists. 
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It appears that the Anglo American system accepts the three maxims advanced 
by Huber as the basis of Private International Law Story approved of the maxims. 
Dicey and Beale are m substantia! agreements with them Beale has opined that 
the Anglo-American system has worked out an indigenous theory of ‘ vested rights ’ 
Beale’s theory appears to be that there is a territorial law applicable exclusively to a 
particular group of facts svhich must prevail in determining legal consequences 

That this theory m the sphere of Private International Law, though however 
well founded it might be in the sphere of constitutional law, is not tenable needs 
no elucidation This theory can neither be supported on logical grounds nor on 
practical grounds Even if it is assumed that the Courts of the forum enforce 
foreign acquired rights, nevertheless, it would need an examination of the foreign 
law under which they have been acquired to know whether they have been legiti- 
mately acquired or not There are various foreign acquired rights which are not 
enforced by the Courts of the forum on the ground that the forum will not take 
any notice of the law of procedure of a foreign country, or the public policy of the 
forum may not permit their enforcement Not only this, there are cases m which 
decisions are given in favour of the plaintiff even though he has not acquired 
any right under a foreign law It, therefore, clearly appears that the sovereign 
language might be harmonious with constitutional traditions, but its use m conflict 
of laws IS innocuous It simply goes to denote the absence of limitation on the 
legislative powers Moreover, it may conveniently be used m the field of judicial 
jurisdiction to indicate the powers of States independently to define jurisdiction 
of Courts 

The statement that the Courts of the forum enforce only foreign acquired 
rights IS also full of some other difficulties Based as it is on the basis of comity, 
the Courts of the forum are not bound to enforce the so called foreign acquired 
rights They can refuse their enforcement not only on the basis of public policy, 
but also on the basis that they do not fit m the system of the rights recognized and 
enforced by the forum This, in the sphere of characterization invariably leads to 
the application of the laws of forum To what complication this leads has already 
been shown in Part II of this paper 

Even if it is accepted that each Slate is sovereign and therefore each has power 
Jo attach any legal consequence to a set of certain operative facts, it cannot be denied 
that certain facts of internauona! life are such which no State in fact, even though 
theoretically speaking it might be said to possess such a power, can absolutely bank 
upon Its own sovereignty as a means to deny certain legal consequences to them 
And this IS not due to any demand of comity of nations, nor even due to the necessity 
of international life, but in the interest of a proper administration of justice, a 
State will, and does, frequently attach to certain operative facts occurring in a 
foreign country the same legal consequences 

Realizing the difficulties, theoretical and practical, inherent in the application 
of theories of lex Jon and lex causae to the solution of the problem of characterizauon 
and with a view to arrive at soaally desirable results m the application of rules 
of Private International Law, various writers have advanced, as we have seen 
above, various other theories Some of them, for instance those of Cheshire and 
Robertson, though seemingly solve some of the difficulties of other theories, plunge 
the whole problem m some other comphcations Cheshire, when faced with these 
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complications and realizing some of the It^cal difficulties of his theory, suggested 
a solution which came %er> near to the application of the theory of lex fori This 
goes to show hoiv futile and mcchamcal was his approach when he suggested 
a division of the whole problem jnto primary and secondary characterizations^ 
But this also goes to show that probably on a sound and theoretical basis there would 
not be any solution of the problem More or less, the same could be said of the 
allied theory of Robertson 

Now it IS universally admitted that m the process of characterization there are 
three steps, e\en though in some cases they may not present any complication, and 
in others the solution of one stage may automatically lead to the solution of others 

It can also be admitted that the uniform application of one law or another to 
all stages IS a futile approach But, then, at what stage ^vhat l^w should be apphed 
has again created complications It still remains a moot point whether invariably 
the lex ion should be apphed at the first stage and the lex causae should be applied at 
the third stage, or nee versa The assertion of writers that invariably one law 
or the other should be applied at a particular stage has, m the present submission, 
not solved the problem 

Some wTiten, realizing the difficulty, have oh erved that at each stage some 
exceptions should be admitted For instance, Lorenzen advancing two proposi- 
tions, itz , first, the question whether a situation is to be classified as one of contract, 
torts, succession, matrimonial property, etc , is necessarily to be determined by the 
law of the forum The foreign institution need not confonn strictly to the internal 
law of the forum , it should be sufficient if it falls within its analytical framework 
or within some special concept worked out for the purpose of conflict of laws 
Second, the same applies to characterization of connecting factor However, the 
extent to which the law of the forum accepts the renm doctrines in the In re 
Anntsley sense, the characterization of the connecting -factor by the foreign law 
would prevail He further suggests that ‘ as the law of the forum is chosen in the 
above classes of cases for want of an> other practical rule, it should be abandoned 
whenever some other reasonable solution can be found For that reason the 
question whether tangib'e property is movable or immovable should be determined 
on the basis of the law of the situs Again, if the fact situation is exclusively 
connected with foreign States or countries, the law of the forum being interested 
solely as the place of trial, a common characterization placed upon it by the law oT 
all the foreign States or countries involved should be accepted 

In essence Lorenzen s formulation is practical It admits that on one single 
basis the problem of characterization vvould not admit solution It advances 
the proposition that in both the stages whenever there is a possibihty of a just 
solution, the application of the lex causae should be abandoned But m the present 
submission there is no necessity for advancing the prtma facie rule that the lex Jon 
should appl) This suggestion might be a practical working rule, but its practica- 
bility can be jettisoned due to a tendency inherent in it of elev ating it to the status 
of a fundamental rule of law 

Beckett has advanced an entirely different approach Since m conflict cases 
the Courts have to choose between the application of internal law m competition 
to some foreign law or tv\o foreign laws, their endeavour should be to apply a law 
which would result in a just solutioru This, Beckett thinks, can be done onlyby 
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properly understanding all rules and norms of all foreign s>stenis He, therefore, 
asserts, ‘ classification is simply an interpretation or application of the rules of 
PriTOte International Law m a concrete case and the conceptions of these rules, 
therefore, wall be conceptions of an absolutely general character ’ 

According to this view the characterization should be on the basis of analytical 
jurisprudence and comparatne law This view has the merit that all the forini 
dable objections which are presented by other theories are soK ed it neither advances 
a proposition that at different stages different law should be applied, nor does it 
dogmaucallv as'Crt that th*- lex fon or the (ex causae should be applied, nor 
does it advance the proposition that there are certain prma fane rules, and \%hen« 
ever it is necessary certam ejcccptions should be admitted Though no doubt it 
suggests that at all stages of characterization the rules of comparative law should 
be applied, yet it does not lead to dogmatism wh.ch is inherent in the theories of 
the lexfoTi and the lex causae Since it does not assert that one lass or other should 
be appbed 

The only serious objection made to this theory is that even though it may be 
sound m theory, it is roost unsound in practice, as there am \ cry few rules of umver- 
sal application, and the study of comparati\-e law m every case would put so much 
burden on the Judges that they would not be able to cope svitb it 

There is no doubt that there are certam working difficulties m this theory. 
But the question is are they so huge that for those reasons thethcory has to be 
abandoned ^ 

palconbndge has adtanced a view which is in between the two extreme views, 
the characterization on the basis of the lex fm, and the charactenzatien on the 
basis of the (ex causae He su^csts that the forum <hould consider all the poten- 
tially applicable latvs before arriving to a conclusion that this or that rule of law is 
applicable He holds that it is not ihe factual situation which is characterized, 
but It IS a juridical sicuation ‘ A purely factual situation dissociated from any 
paiutular sy stem of law has no legal consequences, that is, it creates no lega' rights, 
no legal obligations, the object of rules of conflict of laws is to furnish a guide as to 
the particular system of law which should be apphed to the facts of the situation, 
for the purpose of deciding what, if any, legal consequences follow from the factual 
situation , and a rule of conflict of laws fumi'hes the necessary guide by spccifymg 
the connecting factor or place element of the situation which connects the factual 
situation with a particular country and its system of law The 

question what it is that must be characterized cannot indeed be divorced from the 
question what is charactcfizatjcn itself, and the further question by what law the 
characterization should be governed An answer to all these questions is essential 
to the undersunding of the meaning and operauon of any rules of conflict of laivs ’ 

Thus on the basis of the abo\c prmciple the process of characterization is made 
much fleMble It is also free from the dogmatism of other theories 

Falconbndges criticism of \anom theories, for instance, his argument that 
there is no distinction in principle between the charactenzabon of the question and 
the characterization of rules of 'aw leads to die inevitable conclusion tliat there is no 
ji,sufication for the classification of the problem into primary and secondarv. charac- 
terization Falconbridge s cnucism of Beckett’s theory, on th-* other hand, appears 
to be rather superfluous WTien exammed cnucallyboih the approaches lead to the 
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same result. ‘What they both stress is that the process o‘"characterizat3on, instead 
of bemg dogmatic, should be as elastic as possible Falconbndge’s assertion that 
all potentiall% applicable rules of all systems should be first examined by the forum, 
comes ver\ near to the assertion of Beckett that all rules appbed should be on the 
basis of comparatise laiv 

The present ssTiter is in total agreement snth Beckett and Falconbndge when 
they say that the rules should be as flexible as possible and that in our approach 
to the problem of characterization rve should be as little dogmatic as possible , 
for m oiu- submission m the present stage of de\ clopment of the rules of Prisute 
International Lat\, and due to ii being a temtonal latv, it would not be possible, 
howsoever \se may desire to armc at a theoretically sound solution 

Therefore our cndeaiour should be primarily to amre at a socially desirable 
result rather than to a theoretically sound result If this ould be done the pro- 
blem of riruoi ivould not also present many difficulties 

If our Courts would adopt some such line to the solution of cases of Pris-ate 
Intemauonal Law, u is hoped that ultimately we maybe in a position to lay the 
foundation of Private International Law on a much sounder basis thsm has been 
done in the Umted States or in Britain or even on the continent of Europe. 
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JAI RAM P tJKloV OF INDIA (Afuk/lirjea, j). 

SUPREME COURT OF INDIA 
[Civil Apptilate Jurisdiction ] 
pRZSENT — Mehrchand Mahajah, Che/ Jastici, B K Mukiierjea, S R 
Das, Vivian Bose and Ghulam Hasan, ^ 

Jai Ram Appellant* 

V 

Union of India Respondent 

Fundajnental Rules, Chapter IX fvle 56— 'Afinubrul servasU—If entitled ta rmatn in semee I ll he 
reaches the age of jixfy ^sari — Such servant obtainiag Itact preparatory tOTelirement aJ on hucomplet ngfifty-pce 
ynxn — Connat asksahseqaentlyfor eanee latrmefhisret <»ii tniul on rmaining iniffw« till sixtieth year 

— ^orfrnmenf of Inda Act (1935) «clio« 240 {^^ApplxcabiUtf 

Rule 56 (6) (i) of Chapter IX of the Fundamental Rules which speaks of a ininistenal servant 
being ordinarily retamed in service oil sixty does not contemplate a case where such servant 
was granted an apphcation for leave preparatory to reuremcDt on the bas s of his retiring from ser- 
vice on hi3 completing his fifty fifth year The rule does not preclude a mmistcrtal servant from 
waiving by express agreement a nght to which he m^htotherwise have been entitled under that 
rule \Vhen a servant has attained the age of fifty five years and for some reason or other himself 
confesses his inabihiy to continue in service any longer and seels permission for retirement u will 
he a useless formahiy to ask him to show cause as to why his services should not be tennmated Sec 
tjon 240 (3) of the Government of India Act 1935, could pot have any possible anphcatjon in 
such circumstances 

It is open to a sen ant who baa expressed a dense to rente fttan service and apphed to bis supenoi 
officer to give him the requisite permission to change hu mmd subsequently and ask for cancellation 
of the permuiion thus obtained but be can be allowed to do so to long as he conunues m service and 
not after it has been terminated 

A servant whose service ceased and is on post retirement leave subsequent to that date 
granted under the special circumstaoces menuooed in Fundamental Rule 86 could not be held to 
continue m service and it was no longer competent to him to apply for joining his dutiea even 
though the post reuiemenc leave had not run out 

Appeal by special leave against a judgment of a Letters Patent Bencht of the 
High Court of Punjab dated toth July 1952, reversing on appeal a decision of 
a single Judge of that Court passed in Second Appeal No 884 of 1950 

H J Umrigar, Advocate, for Appellant 

C K Daphtarj/, Solicitor General for India (G N Josh and Poms 
A Mehta, Advocates, with him), for Respondent 

The Judgment of the Court was delivered by 

B K Mukherjea, J — ^This appeal which has come before m on special leave 
obtained by the plaintiff appellant, is directed gainst a judgiiient[ of a Letters 
Patent Bench of the High Court of Punjab dated the lotii July, 1952, reversing, 
on appeal, a decision of a single Judge of that Court passed m Second Appeal No 
884 of 1950 

The suit, out of which the appeal arises, was commenced by the plaintiff, 
m the Court of the Subordinate Judge at Ambala for a declaration that the order 
passed by the Government of India, which is the defendant m the smt, retiring 
the plaintiff from his service was wrongful void and inoperaUve and that the plam- 
tiff should be deemed to continue still m the service of the d fendant 

The material facts, which are for the most part uncontroverted, may be shortly 
narrated as follows 
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The plamtiff entered the service of the Government of India as a clerk m the 
Central Research Institute at Kasauh on the 7th of Ma>, 19:2 Under rule 56 
(A) (0 of Chapter IX of the Fundamaental Rules, which regulate the avil services, 
a mims'enal sen ant ina> be required to retire at the age of 55 but should ordinarily 
be retained in semce if be continues eflSaent, till the age of 60 years 

Theplamtiffv\astocomplete55ycarsonthe26thXovember, 1946 Itappeais, 
bovv’ever, that in 1945 he himself was anxious to retu'C from servnce and on the 7th 
of May, 1945, WTote a letter to the Director of the Institute to the following effect * 
“ Sir, 

Havonf coo3p tied 33 gears’ service <» tie 6li instant I beg pcnnissioa to retire and shall feel 
grateful if allowed to ha\e the leave admisahle 

This permission was not granted by the Director of the Institute on the ground 
that the plaintiff could not be spared at that tune The plaintiff renewed lus prayer 
by another letter dated the 30th May 1945 In that letter it was stated that owing 
to the untimely death of his brother, his family circumstances did not permit him 
to serve the Institute any longer He, therefore, prayed for leave preparatorv to 
retirement ^four months on average pay and the rest on half average pay — from 
ist of June, 1945, or the date of his availing the leave, to the date of superannua 
tjon which was specifically stated to be the 26th of November, 1946 

The letter plainly indicates that the impression in the mind of the plaintiff 
was that he was due to retire on die 26th of November, 1946 and all that be wanted 
was that he might be granted leave preparatory to retirement from 1st of June, 
i 94 o or as early as possible after that This tune also the plaintiff’s prayer was 
r used and the Head of the Institute endoned a note on his apphcation that he 
could not be spared 

A third apphcation was presented by the plaintiff on the i8th of September, 
* 945 j praying or reconsideration of his petioon and uigine one additional ground 
in support of the same, namelv, that the war was already at an end This apph- 
ca on too s ed the fate of its predecessors and the Director of the Institute did 
not agree to his retirement 


plaintiff kept silent for nearly 8 months and on the 28th May, 
’ ^ o“ydi application which, it appears, met with a favourable 

po^e In this apphcation also it was sUled that the plaintiff would attain the 
‘946 and he prayed, therefore, that the 
to lum ooder tho r,do. might 

teamed .Ota The Doctor or U.oImM„le„ottoood die and d.e 

vr. ‘“''”"<i‘>>'"latlmd»onIdbe a^ta.bIe to hnn ts-at 

left ,0 the deatton of Ute Aeeonntan, General. CenutU Retenues 

(he n *r tftddi the Accountant General coinmuntcated his order to 

^ Institute and his deosioa was that the plaintiff was entitled to 
pay for s« months from in June, 1946 

dav-s thereafter half average pay for five months and twenty-five 

day, thereafter, the period ending on 25th of May, ,947 

\T° before this penod of leave was due to expire, the plamtiff on the 
, , , ^ ^PPbcaUon to the Director of the Institute staung that 

^ had not rct^ and asked for pcnmssion to resume his dunes immediately. 
The Director informed him m reply that he could not be pernutted to resume hi* 
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duties, ZLs he had already retired, havit^ \oluiitanly proceeded on leat e preparatory 
to retirement 

The plaintiff continued to make representations but ultimately the matter 
tvas concluded so far as the Gotemment of India wzs concerned by a letter dated 
the 28th of April, 1948, m tvhich it t\as stated that the plamtiff having a% ailed him- 
self of the full Iea^e preparatory to retirement due to him and hatnng actually 
retired from service his otmsohtion, the question of his having anynght to return 
to dut> and to continue service till the age of 60 years did not at all arise It ssas 
in consequence of this letter that the present suit was filed by the plaintiff on the 
5th Jul>, 1949 

The legaht^ of the Got eminent commumcation mentioned above has been 
attacked m the plamt substantially on a two fold ground The fint ground alleged 
IS, that under rule 56 {b) (») Chapter IX of the Fundamental Rules, the age of 
retirement is not 55 but 60 ^ears The rule no doubt gives the Government a nght 
to retire a mmisterial servant at the age of 55, but that can be done only on the 
ground of his inefficiency Consequently before a servant coming within that 
category is required to retire at 55, it is incumbent upon the Government to give 
him an opportunity to say what he has to say against this premature retirement 
in accordance with the provision of section 240 (3' of the Government of India 
Act, 2935 and unless this 1$ done, the order temunating his service cannot be held 
to be vabd 

The other contention is, that although the plaintiff on his own application 
obtained leave preparatory to retirement yet there was nothing m the rules which 
prevented him from changing his mind at any subsequent time and expressmg a 
desire to continue in servnee provoded he indicated this intention before the period 
of his leave expired 

The trial Court neganved both these conteniioos and dismissed the 
plamtiff 8 suit In the opinion of the Subordinate Judge it was discretionary 
with the Government under Fundamental Rule 56 (i) (i) either to require a 
ministerial servant to retire at 55 or to allow him to continue in semce till 60 and 
there was no breach of statutory obligation m this case by reason of the fact that 
the plaintiff was made to retire before the age of 60 

On the other point the Subordinate Judge held that there v\as no statutory 
rule under which a Government servant could claim to resume his previous duties 
as a matter of right by merely choosmg to return before the espiry of the period 
oThis leave Ttiis coiild be clone only with the penmssion ol the superior authority 
vshich was absent m the present case 

This decision of the trial Court was affirmed on appeal by the District Judge 
at Ambala The plaintiff thereupon took a second appeal to the High Court of 
Punjab and the appeal was heard by Falshaw J, sittmg singly The learned 
Judge allowed the appeal, upholding both the contentions raised by the plamtiff 
and decreed the suit 

Against this decision there was a further appeal to a Bench of the same High 
Court under clause 10 of the l,cttcis Patent and the Letters Patent Bench reversed 
the judgment of the single Judge and dismissed the plaintiff s suit The plamtiff 
has now come up to this Court and Mr Umrigar, who appeared in support of the 
appeal, reiterated before us both the contentions that were pressed on behalf of 
his client m the Courts below 
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As regards the first point, Mr Umrigar lays stress mainly upon rule 56 (b) (i) 
of Chapter IX of the Fundamental Rules which is -worded as follows 

“ A iiimistcna! servant who u not governed bv sub cUuie (11) may be required to retire at the 
6^ of 55 years, but should ordinarily be retained m service, if he continues efficient, up to the age of 
60 years He must not be retained after that age except In very special circumstances, which must 
be recorded in writing and wjdi the sanction of the local Government ’’ 

W e think that it is a possible view to take upon the language of this rule that a nums- 
tenal servant coming within its purview has nonnally the right to be retained in 
service till he reaches the age of 60 'ITus is conditional undoubtedly upon his 
continuing to be efficient We may assume, therefore, for purposes of this case 
that the plaintiff had the right to contmue in service till 60 and could not be retired 
before that except on the ground of inefficiency But that by itself affords no solu- 
tion of the question that requires consideration in the present case 

Here the plaintiff was not compelled or required to retire by anybody If the 
Government required him to retire in terms of the Fundamental Rule 56 (A) (1), 
It might he argued that he should have been given an opportunity to show that he 
was still efficient and able to discharge his duties and consequently could not be 
retired at that age But here the situation was entirely of the plaintiff’s own seeking 
and his own creation 


Ever since May, 1945, when he had not even completed his 54th year, the plain- 
t began making importunate requests to his official superior to allow him to 
^ noticed that in his first apphcation he mentioned 
e act o IS having completed 33 >ears of service as a ground for obtaining the 
permission prayed for There is, m fact, a rule in the Civil Service Regulaoons 
un er w c a retiring pension is granted to an officer who is permitted to retire 
after completing service for 30 years It is not clear whether this rule which relates 
to superior service was at all applicable to the plaintiff But it is a fact that in his 
applications for leave preparatory to retirement he laid great stress on two facts, 
JL. " length of his service and the other that he was to reach the 

age of superannuation m November, 1946 

, vvhen his application was granted, the leave, which was allowed 

im, was On t e basis of his retiring from service on the 27th November, 1946 
j post retirement leave for a period of about sue months from that 

b,. b *4 ° ® Chapter X of the Fundamental Rules on the ground that 

fb,- ^ y applied for leave which was at his credit but it was refused on 

this n fequircinents of public service The plaintiff could not have got 

Ijpj. ° footing that his service ended on the a7th Novem- 

n-fa ^ which speaks of a ministerial servant being ‘ ordinarily ’ 

_ ^ opinion, contemplate a case of this des- 

V* preclude a ministoial servant from waiving, by express agree- 

.•^ig to which he might otherwise have been entitled under this rule 
b.m ir Vr attained the age of 55 yeare and for some reason or other 

f IS inability to continue m service any longer and seeks permis- 

sion lor rcti^ment, we consider it to be a useless formality to ask him to show came 
^ ° "r / j i\ service should not be terminated Section 240 (3) of the Govem- 
ment of Ii^ia^t, 1935. could not have anv possible application m such circum- 
J ances The f^t contention of the appellant must, therefore, in our opinion 
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In view of our decision on this point, die other point practically loses its force 
It may be conceded that it is open to a servant, who has expressed a desire to re- 
tire from service and applied to his supenor officer to give him the requisite per- 
mission, to change his mind subsequently and a$k for cancellation of the permis- 
sion thus obtained , but he can be allowed to do so so long as he contmues m ser- 
vice and not after it has terminated 

As we have said above, the plaintifTs service ceased on the 27th of November, 
1946 , the leave which was allowed to him subsequent to that date, was post retire- 
ment leave which was granted under the special circumstances mentioned m Funda- 
mental Rule 86 He could not be held to continue in service after the 26th of 
November, 1946 and consequently jt was no longer competent to him to apply 
for joimng his duties on the 16th of May, 1947, e%^ though the post-retirement 
leave had not yet tun out In our opinion, the decision of the Letters Patent 
Bench of the High Court is right and ihis appeal should stand dismissed In view 
of the fact that the plainUff is a pauper and has not been permitted to draw his 
pension as yet, we make no order as to costs 
Agent for Appellant J{aumll<U 
Agent for Respondent R H Ofieoar 

Appeal dismissed 
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The Judgment of the Court v?as ddrvered by 

Bhaguaft, J — ^This appeal by special leave from a judgment of the High Court 
of Jud cature at Bombay in Appeal No 117 of 1952 raises a short point as to the 
construction of clause 3 of the Requisitioned Land {Continuance of PoM-ers) Ordi* 
nance^ 1946 

The suit out of which this appeal arises was commenced by the first respondent 
against the appellants and the second respondent lor delivery of vacant and peace- 
ful possession of the three shops situated on the ground floor of the premises known 
as “ Irani Manzil ” The first respondent was the owner of the said immoveable 
property which had been requisitioned on 15th April, 1943, by the Collector of 
Bombay m exercise of the powers conferred upon him by rule 75-A (i) of the 
Defence of India Rules read VMth the Notification of the Government, Defence 
Co-ordination Department Ivo 1336/OR/1/42, dated 15th April, 1942 

The order of requisition was m the following terms 

Order M S C 467/H — ^WTiweas it 1$ necessary for securing the puhl c safety ard the 
efficieni prosecution of the war to requtsiuon the property specified in the Schedule hereto 
appended I Ma Faruqui the CoUetWr of Bombay, do hereby requisition the said 

property and direct that poaession of the said property be delivered forthuith to the Food ConlroUer, 
Bombay jubject to the foUo^'■lllg coodiuons . 

(1) The property shall be coobaued ut requtsinon dunog the penod of the present star and 
sa months hereafter or for such shorter period as may be specified by the Food Controller, Bombay 


said premises were used for the purpo*:c of housing the Government Gram 
Shop No 176 

By a letter dated 30th Julv, i946/i7th August, 1946, the Controller of Govern- 
fflcnt Gram Shops Bombay wrote to the fiist respondent that as the validity of 
e t^uisitjoning order was to expue on 3oih September, 1946, the fint respondent 
Should allow the Department to remain as her tenants m respect of the premises 
ihe first respondent replied bv her Advocate’s letter dated 27th August, 1946, 
ring t e tenancy to the Department on certain terms These teiros were not 
j occupation of the premises continued even after 30th September, 

4 an t c I respondent complained about such occupation after the period 
requisition 0 the said shops had come to an end and also complained that it 
as contemplated to transfer the said shops to a private party or concern wathout 
any reference to her in the matter 


of Tin letter dated 29th August, 1947, she gave to the Collector 

, ™ a notice to v-acate the said shops givir^ him two clear calendar months’ 

esirt .1.^ ^ ^^hver over to her peaceful and vacant possession of the 

finr ^ ^ Controller of Government Gram Shops, Bombay, wTote to the 

owr r October, 1947, *hat the second respondent was being handed 

M th °'’®r^ent Gram Shop No 176 and that she should give her consent 
dt-ni' T^**^*r ^ earned out in the said shops by the second respon- 

fcspondent refused to give her consent and protested against the 
rn.fl ^ ^tion The Collector ofBombay by hj letter dated 15th January, 
94 , in to the first respondent that tfie requisitioning of the said shops 

^ continu^ after 30th September, 1946, by Act XVII of 1947 and as possession 
e sai s ops had been handed over to the second respondent vacant possession 
of the same could not be given to the first respondent. 
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Further correspondence ensued between the first respondents Attorneys and 
the Collector of Bombay m the course of which the Collector of Bombay admitted 
that the said shops had been sublet to the second respondent but contended that 
the maintenance of essential supplies was the purpose for which the premises m 
question ^ve^e requisitioned and that as the second respondent continued to serve 
the same purpose the first respondent was notentidcd to peaceful and vacant pos- 
session of the premises The first respondent therefore filed a suit on the original 
side of the High Court of Judicature at Bombay being Smt Iso 235 of 1949 claiming 
vacant and peaceful possession of the premises as also compensation for wrongful 
use and occupation thereof till delivery of possession was given over to her 

The appellants were impleaded as defendants i and 2 in the said smt and the 
second respondent was impleaded as the third defendant The suit was contested 
by the appellants The second respondent did not file any written statement nor 
did he contest the suit 

The first respondent contended that the tequuibomng order had expired 
that the property was no longer under requisition and therefore the possession by 
the Government was WTongful She next contended that the order was made for a 
specific purpose and as that purpose no longer obtained the order was no longer 
operative She further contended that after August 1947, the user of the property 
was not by the appropriate Government, , the Dominion of India but was by 
the State Government She also contended that the requisitioning order had 
ceased to be operative by reason of Act IX. of 1951 

The trial Judge, Mr Justice Covajec, upheld all these contentions of the first 
respondent and decreed the suit The appellants preferred an appeal against 
that decision and the Court of Appeal confirmed the decree passed b> the trial 

Court on the short point as to whether clause 3 of Ordinance XIX of 

1946 had the effect of continuing the requisitioning order It affinned 

the conclusion of the trial Court that there was no further extension 
of the duration of the requisiUomng order by the provisions of clause 

3 of the Ordmance and dedmed to go into the other questions which 
had been mooted before the trial Court and which had been decided by the tnal 
Court in fav our of the first respondent The appellants not bemg satisfied wnth 
that judgment applied for leave to appeal to the Supreme Court, but the High 
Court rejected that application The appellants thereupon apphed for and obtamed 
special leave under Article 136 of the Constitution 

It IS common ground that the Defence of India Act, 1939 (XXXV of 1939) 
and the rules made thereunder were to expire on 30th September, 1946 Vanous 
immoveable properties had been requisitioned m exercise of the powers conferred 
by ‘•nh rule 1 of rule 7^ A cf Defence of India Rules and all these requisitioiung 
orders would have come to an end and the immoveable properties released from 
requisition on the expiration of the Defence of India Act and the rules made there- 
imder The requisitions had to be contmued and an emergency arose which made 
It necessary to provnde for the contmuabon of certain powers theretofore exer- 
cisable under the said Act and the said Rules and the Gov emor General in exercise 
of the powers conferred by secUon 72, Government of India Act, promulgated on 
26th September, 1946, an Or d i nan ce ben^ Ordmance XIX of 1946, the rcle* 
V ant provisions of which may be set out hereunder 
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Ord nsnct ^ 0 XIX 0/1946 — An Ordinance to prcmde for Ac conunuancc of certain emergency 
pmvers n relauon to requuiuoned land ^Vhefeas an emergency has arisen i bich males 

It necessary to prowde >n relauon to land which svhen Ac Defence of InAa Act 1939 (XXXV of 
1939) expira is subject to any requis uon effected under rules made under Aat Act, for Ae conn 
nuance of certain powen theretofore eaercisable under Ac said Act or lie said rules 
Ae Governor General is pleased to make and promulgate Ac following Ordinance 

Section a Dtfji t cm * 

(g) Requisuinaed land means immoveable prt^ierty which when Ac Defence of InAa 
Act 1939 (XXXV of 1939) expires is subject to any requis tion effected under Ae rules made 
under this Act 

Section 3 Conhmjmct efrtquuit oiU -^XotwiAstandiog the exp ration of Ae Defence qf India 

Act, 1939 (XXXV of 1939) and Aenilesmade thereunder all requisitioned lands AsQl continue to 
be subject to requis uon unul Ae expiry of this Ordinance and the appropnale Government may 
use or deal wiA any requis tioned land in such manner as may appear to it to be expedient 

It u clear from the Preamble as also clause 3 of the Ordinance that the occa 
Sion for the enactment of the Ordinance was the impending expiration of the Defence 
of India Act, 1939 and the Rules made thereunder AU the requisition orders 
which had been made under the Act and the Rules -would have ceased to be opera 
tivc and come to an end with the expiration of the Act and the Rules and the iro 
moveable propenies which had been requisitioned thereimder would have been 
released froai such requisition It was in view of that einergencv that the Ordinance 
came to be promulgated and the obvious object of the enactment was to provide 
for the continuance of the powers exercisable under the Act and the rules and to 
continue the reqiusitions of immoveable properties which had been made thereunder 

It tvas therefore argued that those requisition orders which tvould cease to be 
operativT and come to an end w^th the expiration of the Act and the Rules were 
the only orders which were intended to be continued by virtue of clause 3 of the 
Ordinance and clause 3 Vvould accordingly cover only such requisition orders as 
Would have ceased to be operative and come to an end with the expiration of 
the Act and Ae Rules and not Aose orders which bv reason of Aeir inherent tveak* 
ness such as Ae linutatjon of Ae period of duration expire ‘ ipso facto ’ on Ac dale 
of expiration of Ac Act and the Rules The latter category of orders w'ould have 
Ceased to be operative and come to an end by reason of the limitation placed on 
Ae period of duration wiAin Ac terms of the orders Aemselves and Aeir cxpira* 
tion would not have depended upon Ae expiration of the Act and the Rules and 
Were Aerefore not touched by clause 3 of the Ordinance 

niat this was Ae true construction of clause 3 of Ae Ordinance was furAer 
sought to be supported by Ae mn-obsumte clause appearing therem, 

“notwithstanding Ae expiration of Ac Defence of India Act 1939 (XXXV of 1939) and Ac 
Rules made Aerenndcr 

The non-obslante clause was invoked m support of Ae submission Aat Aose orders 
vvhich would have ceased to be operative and come to an end with Ae expirauon 
of Ae Act and Ae rules were the only orders which were intended to be continued 
under clause 3 of Ae Ordinance 

There is considerable force in Ac argument and it found favour wiA Ae trial 
Court as well as Ae Court of Appeal It was recognised Aat but for Ae bot* 
ehslanU clause Ae plain wordmg of the Ordinance was capable of covering Ae 
order in dispute 
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Thfe Preamble in so far as it could be drawn upon for the purpose showed that 
the Ordinance ssas being enacted to provide for die contmuation of certam powers 
m relation to land which was subject to ‘ any ’ requisition effected under the Act 
and the Rules The defimtion of requisitioned lands contained in clause 2 (3) 
also iX)%ered in3mo%eable property which when the Defence of India Act, 1939, 
expired ii-as subject to ‘ any ’ requisition effected under the Act and the Rules. 
Qause 3 of the Ordinance covered all ’ requisitioned lands which having regard 
to the definition abovemenuoned covered umnov^blc properties which \shen the 
Defence of India Act, 1939, expired were subject to ‘ an> ’ requisition effected under 
the Act the Rules and such requisitioned lands svere to continue to be subject to 
requisition until the expiiy of the Ordinance 

On a plam and grammatical construction of these provisions it was obvious 
that once you had an immovcabD property which when the Defence of India 
Act expired, that is on goth September, 1946, was subject to any requisition effected 
under the Act and the Rules, that immoveable property continued to be subject 
to requisition until the expiry of the Ordinance, no matter whether the requisition 
order to which the immoveable property was subject was of a limited duration or 
an indchnitc duration The onlv test was whether the immoveable property m 
question was on 30th September, 1946, subject to any reqmsition effected under 
the Act and the Rules This construction was sought to be negatived by having 
resort to the non obstante clause which it was submitted, restricted the operation 
of clause 3 of the Ordinance only to those cases where the requisition order would 
have ceased to be operative or come to an end merely by reason of the expiration 
of the Act and the Rules 

If there was in existence on goth September, 1946, any requisition order which 
would have ceased to be operative or come to an end by reason of the fact that it 
was limited m duration and was to expire on 30th September, 1946, the non-obslante 
clause saved that from the operation of clause 3 of the Ordmance and such requi- 
sition order could not continue in operation until the expiry of the Ordmance as 
therein provided Such orders could not have been in the contemplation of the 
legislative authority because they would cease to be operative and come to an end 
by reason of the inherent vveakness of the orders and not by reason of the fact that 
the Act and the Rules were to expire on 30th September, 1946 and it would not 
be at all necessary to make any provision for the continuance of such requisitions, 
because thev could never have been intended to be continued 

While recognising the force of this ai^ument it is however necessary to observ e 
that although ordinarily there should be a close approximation between the iion' 
obstante clause and the operative part of the section, the non-obstante clause need 
1 ot necessarilv and always be co-cxtoisive with the operative part, so as to have 
the effect of cutting down the clear terms of an enactment. If the words of the 
enactment are clear and are capable of only one mterpretation on a plain and gram 
matical construction of the words thereof a non obstante clause cannot cut down 
the construction and restrict the scope of m operation In such cases the non- 
cbslanle clause has to be read as clarifying the whole position and must be under- 
stood to have been incorporated in the enactment by the T.egislature by way of 
abundant caution and not by way oflnmtmg the ambit and scope of the operative 
part ofthc enactment WTiatever may have been the presumed or the expressed 
intcnuon of the legislating authorm when enacting Ordinance XIX of 1946 the 
words of clause 3 read along with the definiuon of requisiUoned land contained 
K— 106 
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in clause 2 (3) of the Ordinance are quite dear and it \vtmld not be wthin the 
province of the Courts to speculate as to -what vras intended to be co% ered by clause 
3 of the Ordinance \^hcn the only mtcfprcteuon ivhich could be put upon the terms 
thereof is that all requisitioned lands, that u, all immoveable properties vvhich tvhen 
the Defence of India Act, 1939, expired were subject to ‘ any ’ requisition effected 
under the Act and the Rules ts-ere to continue to be subject to requisition until 
the expiry of the Ordinance 

No doubt measures which affect the Ubert^ of the subject and his rights to 
property have got to be strictly construed But in spite of such strict construction 
to be put upon the provisions of this Ordinance one cannot get ana> *Tom the fact 
that the express provisions of clause 3 of the Ordinance covered all cases of immove- 
able properties which on goth September, 1946, were subject to ‘ an^ ’ requisiuon 
effected under the Act and the Rules, whether the requisition was effected for a 
limited duration or for an indefimte period Even those requisition orders, 
which by accident or design were to expire on gothSepteraber, 1946, would come 
to an end not only because the fixed term expired but also because the Act and the 
Rules expired on that date and were therefore covered by clause 3 read along with 
the definition m clause a (3) of the Ordinance and were by the clear terms thereof 
continued until the expiry of the Ordinance 

We are not here concerned with the equities of individual cases There may 
be cases in which the Ordinance worked to the prejudice of the owner of the 
requisitioned land In such cases the necessary relief could be granted by the 
appropriate Government by releasing the immoveable property from requisition 
But the Court would be helpless in the matter Once the conclusion was reached 
that a particular measure was lawfu'ly enacted by a legislative authority covering 
the particular case in question the hands of the Court would be ued and the legis- 
lative measure would have to be given lU legitimate effect, unless 'malafides’ 
or abuse of power were alleged 

IVe have therefore come to the conclusion that boih the trial Court and the 
Court of Appeal were in error when they reached the conclusion that clause g of 
the Ordinance had not the effect of continuing the requisition order m qu^tion 

Mr Palkhivala at the close of the arguments appeaNd to us that his client 
wzs a petty landlady and the immoveable propcriv which she owmed vvas of a small 
value and the result of an order of remand would he to put her to further harass- 
ment and costs He pomted out to us that he had particularly requested the 
Court of Appeal not to decide the appeal merely on the vhnr.t, qruni. m. cfugird- tn, 
the construction of clause 3 of the Ordinance, but to decide it on all the points 
which had been canvassed before the tnal Court But the Court of Appeal turned 
down his request and decided the appeal only on that point stating that « was 
unnecessary to go into the other points which Mr Palkhivala wanted to urge before 
It, It IS te be regretted that the Court of Appeal did not respond to Mr PalkhU 
v^la’s request, but we have not had the benefit of the judgment of the Court of 
Appeal on those points which found favour wnth the tnal Court and which were 
not considered by the Court of Appeal and we catinot help remanding the matter 
to the Court of Appeal with a direcUon that the appeal be disposed of on all the 
poinu which were dealt with by the tnal Court 

It was unfortunate for the first respondent to be pitted against the appellants 
who considered that this was a test case and the matter had to be fought out m 
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detail inasmuch as it affected a senes of cases and the properties mvolved would 
be considerable as alleged by Mr Seervai before the trial Court \Vc are not 
concerned with the policy of the appellants m making test cases of this character. 
The only thing that impresses us m this case is that the unfortunate first respon- 
dent has had to bear the brunt of the battle and has been worsted m this prelimi- 
nary pomt which ^vas found m her favour both by the tnal Court and the Court 
of Appeal We cannot make any order for costs m her favour But we think 
that the justice of the case requires that the appellants as well as the first respondent 
will bear and pay their own respective costs both here and m the Court of Appeal 
We therefore allow the appeal, set aside the decree passed by the Court of 
Appeal and remand the Appeal No 117 of for hearing and final disposal hy 
the Court of Appeal on the other pomts which have been raised m the matter after 
bearing both the parties There will be no order as to costs here as well as m the 
Court of Appeal 

Agent for Appellant R H Dhehar 
Agent for Respondent No 1 ih A Gagtat 

Appeal allowed* 
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THE LATE MR JUSTICE GHULAM HASAN 

It IS with the deepest regret that we have to record the rather 
sudden death on Friday, the 5th November, 1954 of Mr Justice 
Ghulara Hasan, Judge of the Supreme Court of India, after a 
brief illness 

Besides his eminence as a lawyer be took a keen interest in many 
humanitanan, educational and cultural institutions He was cul- 
tured, amiable and always cheerful His courtesy to the Bar was 
unfailing By his death the Judiciar> as well as the public has sus- 
tained a great loss We offer our condolences to the members of 
the bereaved family 

A Memoir 

“ Sn Ghulam Hasan was bom in July, 1891 After a distin- 
guished career at the University and at the Lucknow Bar of which 
he was a leading member, he was appointed a Judge of the Oudh 
Chief Court in 1940 and later became the Chief Jt»stice there On 
the amalgamation of the Oudh Chief Court and the Allahabad High 
Court in 1948, he became a Judge of the new High Court In 1949 
he was selected by the Government of India to preside over the 
Dargah Khwaja Saheb (Ajmer) Inquiry After his retirement from the 
Allahabad High Court in thejear 1951, he was appointed a member 
of the Labour Appellate Tribunal Finally, on the 8th September, 
1952, he was appointed a Judge of the Supreme Court of India 

“ Sn Ghulam Hasan was a man of vaned interests Before his 
appointment as a Judge he was a member of the United Provinces 
Legislative Assembly for a penod of two years He also took a keen 
interest in humanitanan work and was Chairman of the Executive 
Committee of the U P Branch of the Red Cross and St John Am- 
bulance Association since 1942 Amidst all these activities he found 
time to devote to the cause of education also and he was an active 
member of the Court of Aligarh University as well as its Executive 
Committee 
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By his death the Supreme Court and the country ha\e lost a 
learned, distinguished and esteemed Judge who ^vas a credit to tlie 
highest Judiciary in the land ” 

Reference w Supreme Court 

In the Supreme Court of India on Friday the 5th November, 
1954, Chief Justice Mr Mehrchand Mahajan made a moving 
reference to the death of Mr Justice Ghulam Hasan and said 
“ We have lost an esteemed colleague and a learned, just and upright 
Judge, and the country had lo-,t a patnotic and great citizen ” 

The Chief Jusuce continued that when he met the ailing Judge 
at his house on Wednesday evemng, he wa« quite cheerful and looked 
well He had told the Clucf JusUce that he would in all likelihood 
attend the Court on Friday and failing that on Monday 

“ On Thursday morning his condition had much improved but 
late m the evening he felt uncomfortable and was removed to hoS’ 
pital where he suddenly collapsed This is m short the story of the 
termination of a successful career at the Bench and the Bar of a very 
devoted and patnotic citizen of India,” the Chief Justice added 

The Court hall was packed with the members of the Supreme 
Court Bar and all the Judges of the Court were present 

The Cni“f Justice concluded, “ Both as a member of the Bar and 
the Bench Mr Ghulam Hasan distinguished himself by his vast 
learning, his sense of detachment and lugh judicial integrity He was 
always courteous and patient m his relations with the Bar as in his 
relations w ith his colleagues If I may say so, courtesy \v as w rit large 
on his face His full grasp of facts, his thorough knoivlcdge of la%v 
and his quick perception of the real points in a case w ere of great 
assistance to us in dealing with the many compheated questions that 
arose for determination in this Court He had a singularly equable 
and gentle temperament His simple and unaffected manners 
attracted Gnends m every sphere and he ivill be very much missed 
not only by me and his colleagues in this Court but also m the social 
life of this city, which would be distinctly the poorer by his loss ” 

The Attorney-General, Mr M C Setalvad, on behalf of the Bar, 
said that the members of the Bar would “ never forget the keen prac- 
tical sense which Mr Ghulam Hasan brought to bear on all 
questions that came before him, the patience with which he heard 
them and the imarnble kindness he showed to them” 

The Supreme Court remained closed on Friday as a mark of 
respect to the deceased 
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Reference in Madras High Court 

A reference was also made on Fnday the nth November, 1954, 
at the Madras High Court before their Lordships the Chief Justice 
and Mr Justice Rajagopala Iyengar 

The Chief Justice Mr P V Rajamannar said that he received 
that mormng the sad news of the sudden death of Mr Justice GhuHm 
Ha an hlr Hasan was for a long time the Chief Justice of the Oudh 
High Court, till July, 1948 When the Court ivas amalgamated 
with the Allahabad High Court, he became one of the senior Puisne 
Judges of the High Court and continued to occupv that place In 
September, he was appointed as a Judge of the Supreme Court 
His Lordship recalled his association ivith Ghulam Hasan and 
said that Mr Hasan was interested in things other than laiv also 
He particulaily associated himself with every orgamsation doing 
social work He was also the Chairman of the Provincial Red Cross 
and St John Ambulance Association and took keen interest in educa- 
tional institutions As a man, Mr Hasan was most charming and 
cultured He was always cheerful, genial and cordial The Judi 
ciary as vs ell as the public had suffered a great loss in his death 

Mr V K Thiruienkatachan the Advocate General of Madras, 
on behalf of the Bar, associating himself with the sentiments expressed 
by the Chief Jusuce remarked that the members of the Bar who had 
had the opportumty to aigue before Mr Hasan always found him 
patient and courteous 

After the reference the Court adjourned for one hour as a mark 
of respect to the memory of the late Mr GhuUm Hasan 




TIIE ROLE OF THE SECURITY COUNCIL AND THE VETO. 

Bj 

Paras Diwan, llu 

B)- applying the %eto at the 61 st time m the Security Council on the Guatemala 
ca«e the ^o\net Union has once again ptmided the West with an opportunity 
to assert that the sword of veto hangs naked on each and every issue before the 
Security Council, which makes rts power mert ineffective and useless and which 
makes the Sccunt) Council an impotent organ of the United Nations Organiza 
tion this time the use of the veto has been dubbed as a «inister saviet design on 
the American Continents the Soviet intervention marchmg forward tovv’ards the 
Western Hemisphere 


That the u<e of veto by the Soviet Union on the Guatemala case was, like 
the earlier one on the Thai resolution on Indo China, necessary and the minimum 
that could have been done for the republic of Guatemala which was groaning 
mder the heavy weight of aggressor, is dearly demonstrated by the facts as they 
have operaled in the Republic even though the representative of the RepuMK in 
the LmM Nations has refrained from making any pomled reference to the comph 
city of the United States in the aggression, the evidence of that is too patent to 
go unobseived and unnoticed this has been snmmed up vein sucemctly in the 
Guatemala s Charge d'Aftaires m Washmgton 
mere have the planes which bombed the Republic come from’ 

‘’■’Sumstances the Brazilian Columbian Resolution asking the 
a™ 2 Council that the case should be mferred to the Organization of the 
settlement is not only against the b.asic principles of natural 
Slates he * '* h dtat organization the U S A and the Latin \mencan 

a ‘h the aggression and consequently bemg parly to the 

la\« HmcT, fundamental provision of the United Nations which 

war anrl ♦ ^ * ecurity Council is the supreme and the best organ to resolve 

^^ar and to remove threat to peace anywhere m the world 

aggres«Jon on Guatemala once again brings to the fore 

the two vital questions concerning the U N Organization 

and peace a^d Council as tne guardian in chief of the world security 


(««) The veto the balancer of power 

The GiAitDiAii i», Citief 

peace and objective of the U N is to maintain international 

Soiritv r™ ^ ^ Charter purports to attain this by clothing the 

of intematLalVa« " to commit a breach 
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Howe\er this obligation not to break the international peace goes deeper than 
the obligation arising out of the member^p of the U N Prior to the U N 
Charter under the international law this obligation was inherent That this was 
so was further laid down by the judges at Nuremberg tnals According to them 
a breach of international peace by initiation of war of aggression is the supreme 
mtemational crime and the one for which those who control the destinies of 
aggressor state are personally and individually liable quite apart from any ha 
biltty which may be imposed upon the resources of the aggressor state itself as 
a result of losing the war of aggression 

The Security Council is empowered not only to determine the existence of 
any threat to peace breach of peace or an act of aggression but also to make 
recommendations or decide what measures should be taken to maintam or restore 
peace and check aggression The basic departure from all organizations so far 
concened lies in the pronsion that now the Security Council itself can take any 
action including military action agamst an enemy of peace and that action will 
not be the action of the induidual members whose forces participate m the action 
nor will It be the action of the Security Council or its members but it shall be 
considered the action of the United Nations it will be the United Nations which 
will go to quell the aggressor to restore international peace In this pro\^Slon 
lies the strength of the U N If the Security Council has not taken any deci 
Sion to act no member of the UN is empo%\ered to act on its own imtiatne 
except in the case of self defence But once the Security Council decides to 
take an action the action is binding on the members of the U N It is a legal 
obligation non compliance of which will constitute a breach of the United Nations 
Charter Membership of the UNO in\olv«s speaal rights and duties m 
connection with the U N machinery for the maintenance of international peace 
and «ecunty (Article* 24 23 and 43'> Thus the member nations are legally 
bound to accept and carry out the deosions of the Security Couna! The non 
existence of such a system was considered the mam weakness of the League 
Under the Covenant the Counal was empowered to make decisions but the carry 
mg out of them was the mdividual responsibility of the members if they wanted 
to take action the) could do so but if the> had no inclination to abide by a decision 
there was nothing m the Coienant which could compel them to carry it out 

S nee no individual member can on its owm initiative take any action m 
reference to the maintenance of world peace and security naturally enough the 
Security Council has been armed with ample military powers Not only it can 
pool together the armed resources of the member nations but it can also direct 
their operation and disposal under its command For this purpose the Charter 
provides for the Jlihtaiy Staff Committee an auxiliary body of the Seefinty 
Council whose function is to advise and assist the Secun^ Council on all questions 
relating to Security Council s military requirements 

These provisions of the Charter omtemplate to make the Security Council 
guardian m chief of world peace and security In the event of a world crisis or 
tension the member nations are under the command of the Security Council 
Does this mean that the Secuntj Council is a super national organ which can 
diaate to the member nations’ TUe answer can be superhciall) m the affirma 
tive But the correct appraisal of these provisions would be m sajung that since 
the U N IS a voluntarv organization of the nations since the member nations 
hate delegated certain authontj to it to act m certain wajs under certain circwn 
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stances and since they base assumed responsibility to abide by its deasions and 
to carry out its instnictions the Security Coimcil is a sort of agent ivhich is 
onponered to bind its prinapal by its actions the authority so delegated is irrevo- 
cable for the duration of the Organization 


With this picture of the Security Council as the guardian m chief of inter 
national peace and security a layman is bound to wonder at the failures of the 
United Nations and particularly of the Security Counal The sceptic politician 
in international relations has waxed eloquent at the failures of the U N accord 
mg to him the L N has been a make belief the Charter a dead heap of articles 
and the securitj sy«tem merely a flop which was meant to dupe the peoples of 
the w orld by falsely assunng them perennial peace The U N m the present 
form has not met all our expectations thus «poke Mr Dulles before the Amencan 
Bar Association on 23rd August 1953 


The one and the foremost reason given for the failure of the ‘ecunty system 
of the U N IS the ^eto provision of the U N Charter 


Procedure jn toe Secirity Cot'Jcn. 


A resolution to be earned tn the Secunty Counal mu«t receive 'even affirma 
tive sotes including the \otes of the permanent members Any resolution can 
be defeated by a negatne sote of a single permanent member Though it has 
been established that if a permanent member absents himself it would not mean 
a negatn e % ote The matters before the Secunty Counal may be of the follow mg 
two types 


(a) substantive and 

(b) procedural 

On the matters which are procedural (he veto is not applicable But whether 
a matter ts procedural or substantive is governed by the veto The Charier 

starts With the fundamental assumption that the big five will ad together and in 
case they fail to do no deasion can be imposed on the dissident permanent member 
It can happen that even procedural matters can be put under the veto if a penna 
nent member so desires If pressed to division he can exerase his negative 
vote and can thus assert that the matter m his opinion is one of substance 

^Vhen a dispute or an alleged dispute is imder discussion in the Secunty 
Council the pnnciplcs of natural justice apply Heanng of the dispute is a 
quasi judicial act just as ministenal enquiry under English Law The two 
basic principles of natural justice incorporated m the Charter are 

(») No ore shall be condemned unheard and 
(») \ party to a dispute shall not be a judge of its own case 
It may be noted that these two principles are not subject to veto 

A (7 c«e shall be conJcinrted unheard — It has been speofically laid down 
in the Charter that when the mterest of a member of the U N is under con 
sideration of the Secunty Counal and that member is not a member of the Secu 
nty Council it will be invited Ity the Security Counal and will be given full 
opportunity to represent its case This rule was firmly laid down as early as 
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10th July 1946 when the SovTet represaitati\e wanted to applj veto on question 
of :n\itation to Canada to participate m the Council s discussion on atomic energy 
It was considered as a procedural matter under Article 31 Out of this provi 
Sion two things could be laid down A member of the U N whose mterest is 
affected b> a discussion in the Secuntj Counal can claim to be heard and the 
non member nations can be heard onlj if thej are parties to the dispute under 
discussion of the Security Council Thus both the parties to the dispute can 
claim to be heard bj the Securit) Council and it is the dutj of the Security Council 
to pro\ ide full opportunity for doing so But if a party offered this opportunity 
does not avail of it it cannot prevent or affect the Secunty Council from takmg 
a decision on the matter 

A Party to a Dispute Shall Not be a Judge tn its Oiin Case — It has been 
provided in the Charter that a party to the dispute cannot exercise its vote In 
those cases where the Secuntj Council is attempting to settle a dispute pacifically 
bj negotiations enquiry mediation conahation arbitration or judicial settlement 
a member cannot exerci'e the vote Even m those cases in which the Secunty 
Council ultimately decides to take executive action the preliminary heanng and 
discussion IS free from vote Of course if the Secunty Council decides to take 
executive action such a deasion is subject to veto The position maj be dis 
cussed m reference to cases where the Secunty Council decides to instruct parties 
to settle their dispute pacifically and cases where it decides to take enforcement 
actions 

The mam concern of the Secuntv Council is in reference to those disputes 
which are likely to disturb the peace If a permanent member is involved in 
such a dispute it seems to be verj difficult that the Secuntj Council will be able 
to make a declaration as such a declaration will require the concurrence of the 
very power m danger of being labelled a political peace breaker This has 
happened In the First Persian Case M Vjsmsk-j decided that there was no 
dispute or situation likely to affect the world peace the same was held by Mr 
Bevm in the Greek case by Van Kleffers in the Indonesian case bj M Bidaut 
m the Sj ro-Lebanese case 

However once the existence of such a dispute or situation is found by the 
Secuntj Council under Article 34 then the parties to the dispute cannot exerase 
their vote and when a direction is given to settle the issue by pacific means 
for example directions under Articles 33 (2) 36 37 (2) or 38 it cannot be 
vetoed 

But then despite the fact that parties to the dispute cannot vote w*hen a 
direction for the pacific settlement of a dispute or situation has been given yet 
there is nothing except the fear of public opinion to prev ent a permanent member 
not party to the dispute from exercising the veto 

Enforcement Action — The question of enforcement action arises when 
the Security Council has decided that a situation or a dispute exists necessitatmg 
enforcement action The taking of an enforcement action is not a judiaal or 
quasi judicial act but a pure and sunple executive action Under this there may 
come t VO classes of cases firstly the recommendation to the General Assembly for 
the suspension of a member (under Artide 5) or recommendation for the expul 
sion of a member under Article 6 In both these cases the representatives of 
the suspended or expelled state cannot partiapate in the deliberations of the 
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Secuntj Council So far no case has 'ansen However, it is conceived that if 
the Security Council decides that such members ma> be provided with an oppor 
tunitj to present their ca«e there is nothing in the Charter to prevent it from 
doing so 


Secondly when the Secuntj Council decides to take enforcement action 
under Chapter \ II of the Charter which relates to actions m respect to Threats 
to Peace Breaches of Peace and Acts of i^gression or under Chapter VIII 
relating to Regional Arrangements under Article 39 the Security Counal 
has been empowered to take in mediate action against a wrong doer and to restore 
peace and security 


Kelson has opined that if the deasion of the Security Council is made under 
Article 39 the ordinarj member of the Secuntj Council as w ell as the permanent 
members would be permitted to vote A state of unequalitj would then exist 
between the ordinary members and the temporary members invited for paafic 
settlement under Article 32 thus a perplexmg situation is presented m the case 
of a dispute betw een a permanent or non permanent member of flie Secunty 
Council and a tcmporarj member invited to participate under Article 32 without 
a vote m the discussion relatmg to a dispute under consideration by the Secunty 
Council Kelson has been rightly replied by Pr Wortley who sees no real 
difficulty here Onus of keeping the peace is upon the Members of the Security 
Council and it is right that thej should decide upon the executive action they 
hav e to initiate 


The drafting Committee at San Francisco has expressed itself thus In the 
case of a flagrant aggression impenllmg the existence of a member of the organi 
aation enforcement measures should be taken without delay and to the full extent 
required bj the areumstances except that the Council should endeavour to pur 
suadc the aggressor to abandon its venture 

From the provisions of the Charter it is crystal clear that only m case of 
actual violence or violation of peace or an action of aggression the Secunty 
Council IS empowered to take enforcement action The enforcement action may 
(I) measures not involving use of armed forces and (2) measures involving 
the use of armed forces 


In both the above cases the tmanimous vote of the five permanent members 
and the concurrence of the two other members of the Security Council is necessary, 
if that IS not possible an enforcement action cannot be taken It means that m 
the case of enforcement action the veto is applicable The negative vote of one 
single peTmanent member can thwart die whole scheme of enforcement action of 
the Council 


Veto the Balancer of Power 

We have seen above that on certain matters a negative vote of a permanent 
member would operate as a veto Since the Secunty Coimcil is vested with such 
vast plenary pow ers as the use of armed forces for the maintenance of international 
peace and secunty it was very natural that some such provision was incorporated 
in the Charter The British Commentary of the U N Charter has explained 
the provision bj arguing that at the end of a long exhaustive way no one of the 
powers was willing to sign a blank cheque and all insisted that they should not be 
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coinniitted to sanctioil or to mterfocutorj decisions potentially leading to san«ions, 
except b) their express consent m each individual case 

Admittedl) a negatne \ote of a permanent member of the Secu 
rit\ Council can thwart the entire «ecuntj scheme of the U \ But, then, 
there was no other and better altematne If enforcement action is 
deemed necessan against a big power and e\en if the Security Coimcil 
IS successful in takmg a decision of applvmg enforcement measures agamst it 
the total war will become mcMiable and unaioidable This is the reahtj of the 
whole situation This has been realized bj the iramers of the Charter Jhe 
L \ Charter is ba^ed on the fundamental assumption that the big powers will 
be able to co-operate The sponsonng powers at ^an Francisco m an answer 
to a queix on \eto expre"ed their beliet tfiat the permanent members would not 
u«e the ' eto pow er to obstruct the operation of the ^ecuntj Council 

E\er since the mception of the L \ the Western Powers ha\e been accu 
sing the SoMct Lmon of using the \eto with a view to deliberateh obstruct the 
operation of the Security Council Since then the Western powers have been 
making effort^ to modifv if not delete the effect of the veto 

\s earh as loth December 1946 ihe Ceneral Assemblj passed a resolution 
requesting the permanent members of the ‘^ecunt) Council to use the veto sparingly 
and to make ever} effort to ensure that the u e of special voting privilege should 
not impede th" ^ecuntv Council m reaching decisions promptly Pursuant to 
the same pohev in March 194S tiic Interim Committee of the General Assemblv 
recommended a list out of whnh it suggested 36 matters should be regarded as 
procedural and 21 should be taken bv the vote of anv seven members It tna> 
be noted that the procedural matter', are not subjea to veto The Committee 
further recommended that the permanent members should try to consult each other 
in advance on all important matters and should use veto onlv on \try vntal issues 
Further in 19-t9 the General Assemblv adopted another resolution askmg 
members to forego their right of using veto where seven affirmative votes have 
alreadv been cast Finatlv b} uniting tor peace resolution of General Assembl} 
passed m 19 0 an attempt has been made to further reduce the effect of veto 
The ‘Interim Comnittee and the uniting for peace resolution deserve some de- 
tailed anal}sis 

The Interim Committee or to call it bv its popular name Little Assembly 
was proposed bv th^^ U S \ with the motive ot ffndmg a way out to limit the 
effect of the veto in the Secuntv Council It has been construed as a sort of 
high power committee of the General \ssemblv Bj applying its steam rolling 
majority m the Gineral -kssembly the L S A intends to achieve that which it has 
failed tom the Secuntv Council The ‘^viet Lmon and her allies have obvious!} 
refused to particij ate m this Little Assemblv \s the Little Assembl) has been 
empowered to conduct investigation and appoint commissions of enquiry it has 
been observed bv the ''oviet tJnions representative that it is mcompaUble with 
the L» N Charter i Article 22 These tasks have been specifically assigned 
to the Secuntv Counal under Chapter \ I of the Charter 

Almost the same is true 01 the unrtmg for peace resolution The operative 
part of the re olution provides that if the ‘Secuntv Council because of lack of 
unanimity or permanent members failmg to exenuse their pnmat} responsibility for 
maintenance of international peace and secuntv m any case where there appears 
J—36 
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to be thfeat to peace breach of peace or act of aggression, the General Assembly 
shall consider the matter immediately with a tiew to makmg appropriate recom 
mendations to members for coHectiie measures including in case of breach of 
peace or act of aggression the use of armed forces when necessary to maintain 
or to restore international peace and secun^ 

The resolution further provides for the establishment of ‘ Peace Observation 
Commission and Collective Measures Committee 

The entire resolution is obviously raconsistent with the Charter The 
General Assembly cannot assume sudi vast powers These powers clearly belong 
to the Security Coimcil Under Articles 10 and 11 the General Assembly can 
tnerelj discuss and recommend matters relating to international peace and secu 
nty The power to determme and take action m respect to a threat to peace 
breach of peace and act of aggression has been expressly given to the Security 
Council under Article 39 of the Charter The giving of this power to the General 
Assembly is not only the usurpation of the power of the Security Council but 
also iihra vires of the Charter No doubt the General Assembly has been em 
powered to determme a situation but then under Article 11 (2) such a determi 
nation must be referred to the Secunt) Council In no case the General Assembly 
has an> power of making recommendation to the Security Council for taking 
enforcement actions Nor has the General Assembly any power of using armed 
forces 

In our humble submission such attempt of circumventing the provision of 
the Charter cannot be considered conducive to the healthy working of the U N 
or to the development of International Law It is needless to add that all these 
resolutions were m tiated b) the Western Powers and it was due to their majority 
in the General Asacmblj Uat they were earned It should also be obvious that all 
these resolutions could be passed due to the garrymendenng of the Western Bloc 
in the U N The veto was enshrined m the Charier precisely to check the gariy 
mendenng of the majority Bloc 

r ortunatel} the General Assembly does not possess such wide and big powers 
as are possessed by the Security Council Had there been no veto rule the majo- 
rity bloc in the Security Council would have tried to impose its will on the minority, 
which would have m due course led to the disruption of the U N Thus the 
existence of the veto operates as a balancer of power 

And this IS so despite the fact that not all vetoes m the Secuntv Council 
have been used by the Soviet Union The Western Bloc too has used it from 
time to time And sometimes the veto has been misused 

On the one hand attempts have been made to whittle down the effect of the 
veto by various resolutions of the General Assembly on the other hand some 
spokesmen of the Hestem Powers have gone very far m condemning the veto 
prov ision so much so that some have asserted that the v eto the autocratic stamp 
o\ er fhe law of the U N has seriously damaged the ideal of democracy cherished 
c u Vt vt ^ ***** **“5 would soon lead to the dismemberment 

of the U N Others have opined that the veto has m fact made the security 
scheme of the U N entirely ineffective 

It may be admitted that the veto can lead to mischievous results But not 
on all occasions the v eto has been used for mischiev ous purposes , rather, on many 
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occasions, it has been used rightly. That this is so has been amply demonstrated by 
the 60th and the 61st vetoes m the Security Council Had there been no veto 
power, the interested parties m the U N would have been able to create confu 
Sion in tv. 0 of the most important issues before the Security Council 

Statesmen like Dulles, disgusted with this state of affairs, have given a call 
for threefold revision of the Charter One of them is the veto rule The aboli 
tion of the veto rule has been given much prominence However, if this will be 
done, it viould mean the establishment of the rule of majority This is not gomg 
to help the matters much The veto provision of the Charter was amply discussed 
at San Francisco The alternatives to the veto were either the rule bf unanimity 
of the entire members of the Security Council or the rule of majontj Both were 
considered as unworkable The diplomats assembled at San Francisco thought 
of effecting a via media between the two They established the rule of unanimity 
of the permanent members of the Security Council and they also provided that if 
seven members of the Security Council, including the concurring vote of the five 
permanent members pass a resolution it will be deemed earned Hegemony of 
the bvg pewers a facs. m vuteroaVitmal relations to-day the same fact has been 
recognized m the Charter 

The fact of the matter is that in our present day world of turmoil and enmity, 
the fundamental assumption of the U N Charter has been forgotten In 1944, 
Codell Hull very pertinently remarked 

‘ Without an enduring understanding between the super human powers of 
their fundamental purposes interests and obligations to one another, all organi 
zation to preserve peace are creations on papers and the path is wide open agam 
for the nse of new aggression 

And Stalin observed on 6th November, 1945 ‘The action of the U N will 
be effective if the great powers which have borne the brunt of war against the 
Hitlerite Germany continue to act m a spirit of unanimity and accord Thjs will 
not be effective if this essential condition is violated 

If the aggressive m Guatemala can remind the world politicians this funda 
mental assumption of the U N , thfre is still hope that this generation and the 
coming generation will be saved from the scourge of another world holocaust 
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‘ detail inasmucli as it affected a senes of cases and the properties involved would 
Tae considerable as alleged by Mr. Secrvai before the trial Court We are not 
concerned with the pohcy of the appeUants in maliing test cases of this character 
The only thing that imprc'ses us in this case is that the unfortunate first respon- 
dent has had to bear the brunt of the battle and has been %vorsted m this prelimi- 
nary point which was found m her &\out both by the trial Court and the Court 
of Appeal We cannot make any order for costs in her favour But think 
that the justice of the case requires that the appellants as well as the first respondent 
will bear and pay their own respective costs both here and in the Court of Appeal 

We therefore allow the appeal, set aside the decree passed by the Court of 
Appeal and remand the Appeal No 117 of 1952 for hearing and final disposal by 
the Court of Appeal on the other points which have been raised in the matter after 
hearing both the parties There wiU be no order as to costs here as well as in the 
Court of Appeal 

Agent for Appellant R H Dhebar 

Agent for Respondent No i R A Gagra’ 

• " '■ " Appeal allou 'd. 
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Uttar PTadiihRoadTranspoit Act {II 0/ i^^i)—^to9txxenJot lusUonaluatien 9/ motor iur transport— 
CoastituUonal lal isty — Prmsxans 1/ snfract\on(f Juniamtatal rights under ArtieU 19 (j) {g) end void undir 

jlflieli 13 of Ike Corulilution of India — Exetption under daiue (6) 0/ Artielt 19 (ifore ib amendment) 

Jppheahihty and burden of proof— Arlute -gi {i) — ApplieabiUty—Artule 14 t/ fended— A tSkUs 301 and 
304 — and efftd 

The right of the public to use motor vehicles on (he public road can&ot la any sense be regarded 
^s a right created by the Motor Vehicles Act The nghl cvjsts anterior to any legislation on t^is 
-subject as an incident of public rights over a highway The State only controls it for the purpose 
<if ensuring safety, peace, health and good morab cf (he public Once the position is accepted that a 
member of the public is entitled to ply inotor vehicles 00 a public road as an incident of his nght of 
passage over a highway, the ques ion is realty immaterial whether he phe? vehicle* for pleasure or 
pastime or for the purpose of trade or business The nature of the fght in respect of the highway 
4s not in any way affected thereby and it cannot be said that the user of a publi road for purposes of 
trade is an extraordinary or specia' use the highway which can he acquired only under special 
-sanction from the State The doctrine of ‘francbis^’ recognised in America has no place m our 
Constitution Under the Indian Constituticu the contract earners as well as the common carriers 
■would occupy the same position so far as the guaranteed right under Article 19 (i)(g)or the Consti- 
tution of India IS concerned and both are liable to (-e controlled by appropriate regulation under 
<lause (S' of that Article 

All public streets and roads vest in the Statebut the State holds them as trustees on behalf of the 

jiubhc The members of the public are entitled as beneficiancs to use them as a matter of nght an d 
this nght IS lunited only by the s im il a r rights possessed by every other citiren to use the pathways 

The State as trustees on behalf of thcpublicisentitled tounpose all such litnitauons on the character 
and extent of the user as maybe requisite forprotectuigthenshts of the public generally, but subject 


• C.A Noi 181 and 183 of 1914. 
R — 107 
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to such limitations tie right of a citizen to tarty on business in transport t ehicles on public path 
tvays cannot be denied to him on the ground that the State owns the highvsay 
CSS Motor Sfjtioev Stats oj Madras, (1952) a MLJ 804, approted 

A\jthia the hunts imposed by State regulaaons any member of the pubhc can plv motor vehicles 

on a pubhc road To that extut he can also carry on the business of transportmg passengers with 
the aid of the vehicles It is to this carrying tov of the trade or business that the guarantee m Article 
,g(,) (g)„ attracted and a ciuzen can legitimately conqilaia if any legislation tabes away or curtails 
that right any more than is pemus-ible under clause (6) of that Article 

The U. P Road Transport Act (11 eJ 1951) has eiduded all pnvaie bus owners from thc6eld 
of transport busmess Prtma /aeiruis ao infraction of the prons on of Article jg («) (g) oftheConsU 
tuhon unless it can be justiBed under the proviaions of clause (6) of Article 19 

In order to judge whether Slate monopoly isreasonable ornot, regard must be had to the facts 

of each particular case m its own setting of ume and circumstances It is not enough to say that as 
an efBcient transport seivicc u conducive to the interests of the people, a legislation vihich maies 
provision lor such service must always be held valid irrespecavc of the particular conditions and 
arcuiDstancm under which the legislation was passed It is not enough that the restnetions are fo- 
the benefit of the public, they must be reasonable as well and the reasonableness could be decided 
only on a conspectus of all the relevant facts and circumstances 

When the enactment on the face of it is found to viola'e a fundamental right guaranteed under 
Article 19 (i^ (g) of the Constitution it must be held to be invalid unless chose who support the legis- 
lation can bring it within the puniew of the exception laid dovvn in clause (6) of the Article If those 
wfao suppo t the 'rgulation do not place any materials before the Court to establish that the legislation 
comes withm the pennissiblehmt.5 of claus- (6) it is surely not for the citizens affected to prove nega- 
uvely that the legislation was not reasonable and was not conducive to the welfare of the community- 
If the impugned Statute had been pawed after the ameodnient of the Constitution the State would 
not have to just fy its action as r asonable But the amendment of the Consutution, wbteh came 
later cannot be invoked to validate an earlier legislation which must be regarded as unconstitutional 
when It as passed \ccorJingJy Lie itnpugned Act which violates ih^ fundamental rights of the 
eitwen under \rt e e 19 ft) ([) of the Constitution and is not shown to he protected by clause (6) 
of the Article a. it »tood at the time of the enactment, must be held to be v oid under Article 13 (s) 
of iLe Comutui on 

Ciauics (0 and 1,3 0 Ariide 31 of the Consiinition are not mutually exclusive in scope but 
should be read together as dca mg iv th the same sjbjeci, namely, the proteenon o'" the right to pro- 
perty by m ans of ( m muons on the Stat-s’ powers, the deprivation contemplated m claus- (i) being 
no other than acquis on or taking pos ession of the property referred to la clause (a, The fact 
that the buses belong ng to the appellants have not been acquired by the Goiemmeni is aly> not 
fu’tenal The propertv of a business mav be both tang bl and mtauaib'e Under the statute the 
Cover iment may not deprive the appellants of sbtir buses or any other tangible property but they 
are deprivuig them of the business o'niDnirg btiseson hire on public road* In these cir umstances 
the impugned legislation does confl ct » ilb the provisions of Art clc 31 (2) of the GonstitutioD and. 
as the requirements of that clause have noi been compbed with it should be held to be lav-ahd on 
that ground The impugned Swtufe does not offend Article 14 of the Constitution 

diaere Whether ihc impugned Act conflicts with lie guarantee of freedom of iat« State and 
intra State trad', commerce and inter ourvc p ovidedfor by Article 501 of the Constitution ’ 

Although the Constitution was amended in 1951 by insertion of an addiuonal dame in Arlicle- 
19 (G) b\ which State monopoly m regard to trade tffbustnas was taken out of the purview of Artidc 
•1 (0 (^) of the Conslituuon, yet no such addiuon was made in Article 301 or Article 304 of thc- 
Consutuiion and Article 301, as it stands, guarantees freedom of trade, commerce and intercourse 
subject only to Part \ni of the Consutuuon and not the other parts of the Constitution including 
that dealing with Fundamental rights Ir « certainly an aiguable pomt as to whether the rights of 
indirtduab alone are dealt wnth in Arude ig (,) {gl of the CoostituUon leaving ihefreedom of trade 
and commerce, meaning b> that express on ‘only the free passage of persons and goods within or 
without a State to b- dealt with under Article 301 and the following ArUdes 

Appeals undpr Article 132 (1) of the Comtitution of India from the judgment 
and-order dated the 17* November, *953, of the High Court of Jadicatnre ar 
Mlahabad in Civil Mivc Wnl No 414 of 1953, conneaed with Civil Misc Writs- 
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537, 579 to 582, 587 to 593, 597 to 603, 617 to 620, 622, 623, 626 to 629, 633, 
634t 638, 639, 651 to 654, 677 all of 1952 and 339 to 342, 351 to 355, 363, 372 to 
374. 397 . 416 to 464. 504 and of *953 

C 5 Palhak, Senior Advocate (F D Bkargava and }fauntt Lai, Advocates, 
with him) for Appellants 

A L Afijra, Advocate General for the State of U P and Jagduh SiLonp^ 
Senior Advocate {J K SriDOitsa and C P Lai, Advocates, Vvnth them) for 
Respondents 

The Judgment of the Court was debvered b> 

MuUieTjea, J — ^The appellants in these two analogous appeals along svitK 
many others, hav e been carrying on the busmess of piymg motor vehicles, as ‘stage 
carnages ’ on hire, on the Bulandshahr Delhi route from a number of ^ ears past. 
The runnmg of these vehicles has been regulated so long b> the Motor Vehicles 
Act of 1939 which provides, inter aha for granting of dnving licences, the registra- 
tration of v chicles and exercising control ov er transport v chicles through permits 
granted by Regional Transport AuthontiCi Se tion 42 (3) of the Act exempts- 
trausport V ehi les, owmed b> or on behalf of the Central Government or the Provin- 
cial Government from the necefeiiy of obtamin" permits unless the vehicles were? 
used in connection wth the busmess of an Indian State Railv\a> It appears, 
that some time after 1947 the Government of D P conceived the idea of runmng 
their own buses on th* public thoroughfares Thev first started running buses 
only as competitors with the private operators but later on thev decided to eaclude 
all private bus ownen from the field and establish a complete State monopoly m 
respect to the road transport busmess They sought to achiev e this object bycalling 
in aid the provisions of the Motor \ chicles Act itself Dndcr «ecuon 42 (3) of the 
Act as mentioned above the Govemment had not to obram permits for their ohh 
vehicles and they could run any numbe- of buses as thev liked without the necessity 
of taking out permits for them The Transport Audioriues in furtherance of this 
Slate policy began cancelling the p-rmits already issued to p’-ivate operato's 
and refusing permits to people who would otherwise have been entitled to them 
Upon this, a number of private bus owners filed petiuons in the Allahabad High 
Court under Article 226 of the Constitution praving for appropriate relief bj way 
ofwnts, against v^hat was described as the illegal use of the provisions of the Motor 
A'ehiclcs Act by the Government of U P These petiUons were heard by a Full 
Bench of five Judges and four judgments were delivered dealing wath various ques- 
tions that VN ere raised by the parties A majority of the judges expressed the opinion 
that the State purporting to act under section 42 (3) of the Motor Vehicles Act 
could not discmmnate against other persons m their own fav our and that the sub- 
section m so far as it purports to exempt State Transpoit buses from the obligation 
to obuin permits for their use, conflicts with Article 14 of the Consutution All 
the judges concurred m holding that nationalisation of an industry was notpo:>sible 
by a mere executive order without appropriate legislation and such legislation 
would probablv have to be justified under Article 19 (o) of the Constitution As a 
result of this decision the Transport Authorities were directed to deal wath the appli- 
cations for permits, made by the various private bus owners, m accordance with, 
the prov isions of the Afotor Vehicles Act, wathout in any way bang influenced 
by the consideration that the State Government wanted to run buses of their own 
on certam routes. 
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la MW of this proKOuncement of law, tfie State Government which wanted 
to have the exclusive right to operate Road Transport Services within its territory, 
sought the assistance of the Legislature and the U P Road Transport Act f Act II of 
1951), was passed and became law on and from the loth of February, 1951 It is 
the vonstitutioTial % alidilv of this enactment which is the subject matter of contest 
m these present proceed ngs 

The Preamble to he Road Transport Act (hereinafter called “ The Act ”) 

sa)S 

Whereas it 11 expedient m the interest of the genera] publ c and for the promotion of the suitable 
and efficient road transport to provide for a State Road Transport Services in Uttar Pradesh, it is 
enac ed as folio rs 

Section 2 giv es definitions of certain terms, while section 3, which is the most mate- 
rial section in the Act embodies virtually its whole purpose It provides that 
•vhere the State Government is satisfied that it is necessary, in tlie interest of general 
pubUc and for subserving the coromon good, so to direct it may declare that the 
Road Transport Services m general or any particular class of such service on any 
route or portion thereof shall be run and operated by the State Government 
exclusively or by the State Government m conjunction with railway or partly by 
the State Government and partly by others in accordance with the provisions of 
this Act Section 4 provides for publication of a scheme framed in accordance 
with the above declaration and objections to such scheme can be made by interested 
persons m the manner laid down in section 5 As soon as the scheme is finalised, 
certain consequences follow which are detailed m section 7 So long as the scheme 
continues in force the State Government s tall have the exclusive right to operate 
Road Transport Services or if the scheme so provides, a certain fixed number of 

onsport vc cles belonging to others can also be run on those roads The State 
Government snail be authorised in all suen cases to direct the dispensation of the 
State Transport vehicles irom the necessity of taking out permits, or to cancel, 
alter or modify an existing permits or to add any fresh condition to anypermitm 
respect of any transport vehicles The semaining portion of the Act purports to 
lav down how the provisions of the Act are to be worked out and implemented 
Sections 8 and 9 provide respectively for the appomtment of a Transport Commission 
and Adv sorv Committees Under section 10 the State Government maj delegate 
its powers under the Act to an officer or authority subordinate to it Section i2 
makes it an offence for any person to drive a public service vehicle or allow such 
vehicle to be used in contravention of the provisions of section 7 It is not neces- 
sary to refer to the provisions of the remaining sections as they are not material 
for our present purpose 

By a notification dated the 25th of March 1953 the U P Government pub- 
lished a declaration in terms of section 3 cf the Act, to the effect, that the State 
carnage services, among others, on the Bulandshahr Delhi route, shall be run and 
operated exclusively by the State Government A further notification issued on 
the 7]h of April following, set out what purported to be a scheme for the operation 
of the State carnage services on these routes Thereupon the two appellants as 
■well as several other private bus owners numbering 106 in all who plied transport 
buses on these routes, presented pcuuons under Article 226 of the Constitution 
before the High Court at Allahabad praymg for writs, in the nature of nundamus, 
direcUng the U F Government and die Sutc Transport Authorities not to inter- 
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fere with the operation of the stage carnages of the petitioners and to refrain from 
operating the State Road Transport Service except in accordance with the provi- 
sions of the Motor Vehicles Act The constitutional %ahd ty of the Act was challeng- 
ed on a number of grounds, the principal contentions being 

(1) that the Act was discrmunatory m its character and contravened the 
provisions of Article 14 of the Constitubon , 

(2) that It conflicted with the fundamental rights of the petiooners guaran- 
teed under Article 19 (1) (g) of the Constitution > and 

(3) that It ivas an invalid piece of Illation as it purported to acquire the 
interest of the petitioners in a commercial unclertaking wathout malang any pro- 
Msion for compensation as is required under Article 31 (2) of the Constitution 
It was further argued that the Act violated die guarantee of freedom of inter Sute 
and intra-State trade embodied m Article 301 of the Constitution 

All these wTit petitions ^vc^e heard by a Division Bench of the High Court 
consisting of Muthcgi and Chatuivcdi, JJ rtvo separate but concurring 
judgments, dated the 17th of November, 1953 the learned Judges repelled all the 
contentions of the petitioners and dismissed the wTit petitions It is against this 
decision that these two appeals have come up to ^his Court on the strength of certi- 
ficates granted by the High Court and hir Gop^l Swarup Pathak appearing m sup- 
port of the appeals has reiterated practically all the grounds which were urged on 
behalf of his clients in the Court below We '«!! take up these points in proper 
order and it will be convenient first of all to address ourselves to the two alhed 
questions, , whether the appellants could claim any fundamental right under 
Article tg (1) (g] of the Constitution which cao be said to have been violated by 
the impugned legislation, and whether the Act has deprived them of any ‘ property * 
which would attract the operation of Article 31 of the Constitution’ 

Mr Pathak argues that a right to carry or* anv occupation, trade or business 
IS guaranteed to all citizens by Aiticlt 19 (i) (gi of the Constvtutiori The appel- 
lants in the present cases were carrying on the business of plying buses on hire on a 
pubhc highway up till now and the Act which prevents them from pursmng that 
trade or busmess conflicts therefore with the fundamental right guaranteed under 
Article 19 (1) (g) of the Constitution It is said also that this beneficial interest 
of 4 he appellants in the commercial undertaking ‘ property ’ mthin the meanuig 
of Article 3 1 (2) of the Constitution and as the ^^ct does not conform to the require- 
ments of that Article, it must be held to be void 

Mr Pathak put forward another and a somewhat novel argument that the 
right of the appellants to use a pubhc highway for purposes of trade is m the nature 
of an easement and as such can be reckoned as property m law , consequently 
there has bien a deprivation of property by the impugned legislation in this sense 
also This contention seems to us to be untenable and it was nghtlv abandoned 
by the learned counsel 

The 'Advocate Genera! appearmg for the State of U P did not and could 
not dispute that a right to pursue any trade, business or occupation of one’s choice 
IS guaranteed by the Constitution He say’s however that this does not mean that 
a atizen can carry on his trade or busmess anywhere he likes and such right is also 
guaranteed by the Consiituuon He must have a legal nght to use a particular 
place for purposes of his trade or busmess, before he can resist any encroachment 
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uuon it on the strength of the constitutioiial guarantee His argument m substance 
IS, that the bus owners, as members of public, have no legal right to ply buses on 
hire on any public road The only nght whidi a member of the public can assert 
in lespect of a highway is the nght of passing and repassing o%er it The State 
in which all public ways \ est undtt the law, has the sole right to determine svhether 
it would alloiv am citizen to carry on a trade or business upon a public h ghway 
and if so to what extent The citizen has no inherent nght in this respect apart 
&om any State sanction The positron therefore is, that the rights cf the appellants, 
as indeed those of the other bus owners, ^re created entirely by State legislation 
and by State legislation thej could be deprived of the same There is no question 
of any conflict with the fundamental right guaranteed under Article 19 (i) {g) of 
tlie Constitut on in such cases The argument requires careful consideration 

It IS not disputed that the Bulandshahr Delhi route is a part of the Grand 
Trunk Road which is a public highway According to English law, svhich has 
been applied all along m India a highway has its origin, apart from statute, m 
dedication, either express or implied by the owner of land of a nght of passage 
over It to the public and the acceptance of that nght by the public^ In the large 
majority of cases this dedication is presumed from long and uninterrupted user of a 
way by the public, and the presumption in such cases is so strong as to dispense 
with all enquiry into the actual intention of the owner of the soil and it is not even 
material to enquire who the owner was* The fact that the members of the public 
have a nght of passing and repassing over a highway docs not mean however that 
all highways could be legitimately used as foot passages only and that any other 
user IS possible only with the permission or sufferance of the State It is from the 
nature of the user that the extent of the right of passage has to be inferred and the 
settled principle is that the nght extends o all forms of traffic which have been 
usual and accustomed and also to all which aie reasonably similar and incidental 
thereto* The law has thus been stated in HaUbury s Laws of England* 

Where a highway originates in an laTerred dedieauon it u a quesiion of fact what kind of 
traffic It was so dedicated for having regard to the character of the way and the nature of the user 
prior to e date at wh eh they infer dedication , and a right cf passage once acquired will extend to 
more tno era forms of traffic reasonably similar to those for which the highway was ongmslly dedi- 
cat , so ong as they do not impose a substantially greater burden on the owner of the sod ” 
There can be no dispute that the Grand Trunk Road which, as a public highway, 
has been in existence since the isih Century A D has been used for all sorts of 
vehicular traffic that were in vogue at different times Motor vehicles were cer- 
tainly not known when the road came into existence but the use of motor vehicles 
in modem times as means of locomotion and transport could not, on the principle 
amount to an unwarrantable extension of the accustomed user to 
w K t e ighway is subjected If there is any danger to the road by reason of 
sue user, or if such user by one mterfercs with the user by others, it is up to the 
btate to regulate the motor traffic or reduce the number cr weight of vehicles on 
die road m any way it likes, and to that no objection can possibly be taken But 
the ri^t of the public to use motor vehicles on the public road cannot, in any 
sense, be regarded as a right created by the Motor Vehicles Act The right exists 


I iidt Pratt & Mackenzie 
ghwa/s ’ igth Edn , page 13 
9 Ji d , page 28 


‘ Law of 3 /i,rf ^ page 35 

4 Vide Vol j6 , page 183 



19541 


SAGHiR AimAD p STATE OF TJ p (Afukherjeo, J ) 


825 


anterior to any legislation on this subject as an incident of public rights o\er a htgh- 
•way. The State only controls and regulates it for the purpose of ensunng safety , 
peace, health and good morals of the public Once the position is accepted that 
a member of the pubUc is entitled to pK motor \ehicles on the public road as an 
incident of his right of passage over a h^hway the question is realK immaterial 
■whether he plies a \’ehicle for pleasure or pastime or for the purpose of trade and 
business The nature of the right in respect to the highway is not in any w ay affect'd 
thereby and we cannot agree with the learned Advocate General that the U'er of a 
public road for purposes of trade is an extraordinary or special use of the highvsay 
which can be acquired only under «peaal sanction from the State 

The Ie«med Advocate General m support of his contention has referred us 
to a few American cases on the point In the case of Par/ ard \ Banion^, Sutherland, 
J , observed as follows 

‘ The streets belong to the public and arc primarily for the use of the public in the ordinary way 
Their use for purposes of gain is special and extraordinary and generally at least may be prohibited 
or conditioned as the Legislature deems proper 

This decision was approved in Brost v Pmltoad Conunwjion® and again m Supfunson v 
Bindjord'*, where Sutherland, J , pracucallv reiterated his observations m the pre- 
vious case as follows 

" It IS a well eatabUsbed Uiv that the highways of the State are pubbe property , that thar pn- 
xoary and preferred use is for pnvate purposes and that their use for purposes of gam u special and 
eictraordinary which generally at least the Legislature may prohibit or condition as it sees fit ’ 

^Ve do not think that this is the law of India under our Constitution The 
cases referred to above were noticed by the Allahabad High Court in the Full 
Bench decision of Motdd v Uttar Pradrsh Gomnmmt* and two of the learned Judges 
const tuting the Full Bench expressed their opinion that this ‘ doctrine of excep- 
tional user * might have been evolved bv the American Courts m the same way as 
they evolved the ‘ doctrine of police powen ' Thev both held that this American 
rule did not embody the English or the Indian law on the subject 

This identical point was invesugated with considerable thoroughness m a recent 
deasion of the Madras High Court ^ and it was pointed out by \ enLatarama Avvar, 
J , who delivered the judgment of the Court, that the rule of special or extraordi- 
nary use of highways m America had its roots m the doctrine of franchise which 
IS still a recognised institution m that country The doctrine of franchise ’ or 
‘ privilege ’ has its origin in English Common Law and was bound up witli the old 
prerogative of the Crown Th.s doctrme contmued to live in the Amencan legal 
world as a survival of the pre-independence davs though in an altered form The 
place of the royal grants under the ^ghsh Common Law was taken by the legis- 
lative grants in America and the grant of special nghu by legislation to particular 
mdividuals or companies is regarded there as a franchise ’ or ‘ privilege ’ differing 
from the ordinary liberties of a citizen The carrying on of transport buses by 
common carriers on the public road m America .s a franchise ’ and not a common 
law right, which could be claimed bv all citizens and a distinction is made, as the 
cases cited above wall show, iietwccn contract earners vvho carrv pa«engers or 
goods under particular contracts and common earners whose business is affected 
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\vith. public interest Over the latter the State dauns and exercises a plenary power 
of control Ayyar, J , has, in our op nion, nghtly pointed out that this doctrine 
of ‘ franchise ’ lias no place in our Constitution Under the Indian Constitution 
the contract earners as ^ ell as the common carriers svould occupy the same posi 
tion so far as the guaranteed right under Article 19 (i) (g) is concerned and both 
are hable to be controlled by appropriate regulations under clause (6) of that Arti 
cle The law on the point, as it stands at present, has been thus summed up b) 
the learned Judge 

The true posiuon, then is that all public streets and roads vest in the State, hut that the State 
holds them as trustees on behalf of the pubbe Hie members of the public are entitled as beneficiaries 
to use them as a matter of nght and this right u hmited only by the similar rights possessed by every 
other citizen to use tie pathivaj-s The Slate as trustees tm behalf of the pubic is entitled to impose 
all such Lmitauons on the character and extent of the user as may be requisite for protecting tie ngits 
of the pubhc generally , but subject to such limitations the nght of a citizen to carry on 

business m transport vehicles on pubic pathsvays cannot be denied to him on the ground that the 
State owns the highways 

W e are m entire agreement wth the statement of law made in these passages 
\Vithin the limits imposed by State regulations an> member of the pubhc can ply 
motor vehicles on a publ c road To that extent he can also carry on the business 
of transporting passengers with the aid of the vehicles It is to this carrying on of 
the trade or business that the gurantee in Article 19 (i) (g) js attracted and a catizen 
can legitunately complain if any legislation takes awa^ or curtails that right anj 
more than is permissible under clause (6) of that Anicle 

J'rj ui the present ca'e has excluded all private bus owners from 

I e cd of transport business Prtma facie it is an infraction of the provision of 
rtic e ig (r) (j) of the Constitution and the question for our consideration there- 
fore IS, whether this invasion by the Legislature of the fundamental nght can be 
provision of clause (6) of Article 19 on the ground that it imposes 
^ restrictions on the exercise of the right in the interests of the general 


of the Constitution, as it stands after the amendment of 1951, 
oftl^v W 'fay of exception to or limitation upon clause (i) {5) 

le V- uc e In the first place it empowers the State to impose reasonable restric- 
nm upon die freedom of trade, business, occupation or profession m the interests 
^ Sonera public In the second phee it empowers the State to prescribe the 
ro essiona and technical quaLfications necessary for practising any profession or 
arming on any occupation, trade or busmess Thirdly,— and this is the result 
onstitution (First) Amendment Act of 1951 — it enables the State to carry 
n any tra eor business either by itself or through a corporation owned or controlled 
y the btate to the exclusion of private ciUzens whoUy or m pact. It is not disputed 
mat tne third provision wh ch was introduced by the amendment of the Constitu- 
lon in 1051, was not in existence when the impugned Act was passed and the 
ig our •‘‘a y held that the vahdity of the Act IS not to be decided by applying 
the provision of the new clause The learned Judges held however that quite 
par rom c new provision, the creation of a State monopoly in regard to trans- 
^rt service, as has been done under the Act, could be justified as reasonable restric- 
10ns upon the fundamental right enunciated m Article 19 (i) (g) of the Constitu- 
tion ‘“posed m the interests of the general pubhc The question is, whether the 

Mew taken by the High Court IS right > 
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To answer this question three things wU have to be tons’dered The first 
IS whether the expression restriction ’ as used m Article 19 (6) and for the matter 
of that in the other sub clauses of the Amtle means and includes total deprivation 
as w ell ^ If the ansi\ er is in the affirmative then onl\ the other tw o question's would 
arise, namelv, whether these restrictions are reasonabl- and have been imposed in 
the interests of the general public ’ According to the meaning giv en in the Oxford. 
Dictionary, the word restriction coxmotes a limitaticn imposed upon a person 
or a thmg a condition or regulation of this nature though the use of the word 
in the sense of suppression is not altogether unknown In the case of Mumcipal 
Corporation of the Cmji of Toronto \ Itrfo* Lord Davev while discussing a statut ry 
pov\er conferred ona Mumcipa! Council to make b>e laws for regulating and govern 
mg a trade made the Wlowing observation 

No doubt the regulation and governance of a trade may involve the impos tion of restnctions 
on Its exercise where such restnctions are in the opinion of the public authonw necessary 

to prevent a nuisance or for the mamtcnancc of order But their Lordships think that there is a 
marked distmcnon to he drawn between the prohibition or prevention of a trade and the regulaUon 
or governance of it and indeed a power to regulate and go 'em seems to imply the continued 
existence of that vvhich is to be regulated or govemed 

This Ime of reasoning receives support from the observations made by 
some of the learned Judges of this Court in their respective judgments m the 
case oj ^ Copa’an v The StaU^ The question for consideration in that case 
was the constitutional vaUdtt> of the Preventive Detention Act and one of 
the contentions raised b> the learned counsel for the appellant in attacking the 
vabdity of the legislation wa< that it invaded the right of free movement guaran- 
teed under Article 19 (1) (d) of the Constitution and as the restnctions imposed 
bv It could not be regarded as reasonable restrictions vvithin the meanmg of clause (5) 
oftheArticle the enactment should be held to be void This argument was repelled 
b) the majority of the Judges inter aha on the ground that a law which authorises 
the deprivation of personal libert) did not fall within the purview of Article 19 
and Its validity vvas not to be judged by the entena indicated in that Article but 
depended on its compliance with the requuemenis of Articles 2t and as of the Con- 
stitution The expression personal libert) as used m Article 21 it vvas said 
V as sufficient!) comprehensive to include the particular freedoms enumerated 
in Article 19 (j) and its deprivation therefore »n accordance wath the provision 
of Article 21 would result in automatic cstincLon of the other freedoms also In 
this connection reference was made to the several sub clauses of Article 19 and 

hj' .the .Gi'lAvaig- ,vjivd>" 

The use of the word restnctions in the vanous sub<laiise3 seems to imply m the context, 
that the nghts guaranteed by the ArbeJe are still capable of being exercised and to exclude the idea 
of incarceration though the words restncutai and depnvahon are sometimes used as mter-chaoge- 
able terms as restriction may reach a pomt wboe it niay well amount to depnvaiion Read as a 
whole and vaewed in Its settmg among ihegroupofprovis onsrelating to Right to Freedom Artice 
19 seems to my mmd to pre-suppose that the citizen to v horn the possession of these fundamental 
nghts IS secured retains ^e substratum of personal frelSom on which alone the enjo'juient of these 
nghts necessarily rests 

The point for consideration in that case vvas undoubtedly different from the 
one that has arisen in the present case and the question whether the restnctions 
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enumerated in the several sub-elauses of Articte 19 could go to the length of total 
deprnation of these liberties liras neither raised nor decided m that case But a 
distinction iras dratm bv the majont> of learned Judges beRreen negaUon or 
deprivation of a right and a restriction iqionxtand although it tvas said that restne- 
tion inav reach a point vihere it might amount to depriTOtion, vet restncRons vixiuld 
nonnall) pre suppose the contmued e\istence— no matter even m a verv thin and 
attenuated form— of the thmg upon which the restrictions were imposed Kama, 
C J , in his jud5tn*’nt t de page 106) espresslv said 

ThereTore Article 19 (a) cannot apply to a -lubstanmc law dcpnving a citizen of perK'Hal 
liberty I am unable to accept the contention that the word depnyation ’ includes t ithin its scope 
' restr ction I'ben mterpretmg Article at 

Againt this view it mav be tirged that the use of tlie words “ deprivation ” 
and ‘ restrictions ’ as interchangeable expressions is not altogether unusual ’n 
ordinary language and the nature and extent of rcstnctions might in some cases 
amount to a negaPon of the n^ht The Onssa High Court m the case of LohcrMlh 
Mura V The Stale oj Onsso\ accepicd this voew and made a distinction beRvecn 
‘ legulation ” and “restriction’ In the opmtoa of the learned Judtes»the 
observations of Lord Dave> in Mamapal Corporahon of 1h Cif> of Toronto v llrgo', 
referred to above could be dutinguisbed on the ground that the expression used 
in that Article vvas not ‘ restncuon ’ but regulauon and ‘ gov enung ’ It is said 
that the framers of the Constitution were aw^re of the distinction beRveen the 
power to ‘ regulate and the powei to restrict ’ and this tvould be apparent from 
a scrutin} of sub-eba e (<i) of clause 2) of Art*cle 25 of tlie Consotution where 
the words regubt ng and “ restr ctmg occur in juxtaposition mdicating 
thereby that the> were not intended to convc) the same meanmg^ 

On behalf of the respondents much reliance has also been pbced on a dea- 
sion of this Court in Coo erjee \ The Excise Commustorur, etc *, where the point for 
consideration was the validm of the Excise Regulation (I of 1915) It was conten- 
ded tnUr aha, on behalf of the appeibnt m that case that the Excise Regubbon 
and the auction sales made thereunder were ultra ares, as the law purported to 
grant monopoly of that trade to a few persons and this vras mconsistcnt with Article 
*9 (t) (^) of the Constitution This contention was negatived and this Court 
held that for ihc purpose of dcternimmg reasonable restrictions withm the meaning 
of Article jg (6) of the Consutuuon on the right given under Article 19 (l) (g), 
regard must be had to the nature of the business and the conditions prevTuhng m 
a particubr trade The State has certamlv the right to prohibit trades v»hic]i 
are illegal or immoral or injurious to the health and welfare of the public. The 
relevant portion of the judgment runs as follows 

Article 19 (t) {g) of ih- Coiutiditioii guaraitces that all atizem have the ngbt to practuc ao) 
pry esuon or to carry on an) occupauoD cr trade or business, and cl-ose (6) of the Article authorises 
efuliuoT i^hich imposes reasonable rcstnctions on this nghi ja the interests of the general pubbc 
It wai not dupyicd that la order to deier^ae ihe FeaMoahlenss of the rcstncOou regard roust be 
ha 1 to the natu c of the business and the conditions prevaLng m that trade It can also not 

be denied that the State has the power to prohibit trades which are illegal or unmoral orinjunoui to 
the health and wTlfare of the public Laws prbhibituig trades in noxious or dargerous goods or 
tfafBckmg in Women cannot beheld to beillegalascnactaOga prohibition and not a mere rrgulatioo ’ 


VIR. Orissa 42 
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It IS contended on behalf of the respondents that these observations clearly indicate 
that the expression “ reasonable restriction ” as used in Article 19 (6) of the Consti- 
tution' might, m certain circumstances, include total prohibition It mav be men- 
tioned here that the Excise Regulation is not a prohibitory statute i\hich prohibits 
trading m liquor by private citizens altogether It purports to regulate the trade 
in a particular way, namely, h\ putting up the right of trading in liquor in 'peci- 
•fied areas to the highest bidder m auction sale The general observations occurring 
an the judgment cited abose must therefore have to be taien vmth reference to the 
facts of that case 

Be that as it ma^ , although in our opinion the normal use of the word restnc 
lion ” seems to be in the sense of limitation ’ and not ‘extinction w e s\ ould on 
this occasion prefer not to express an\ final op nion on this matter If the word 
■* restriction’ does not include total prohibition then the law under rcsiesv cannot 
be justified under Article 19 (6) In that case the laty would be void unless it can 
be supported by Article 31 That point wiD be dealt with under the other point 
raised m the appeal If hotye\ er the word ‘ restriction ” in Article 19 (6) of the 
Constitution be taken in certain circumstances to include prohibition as sscU, the 
pomt for consideration then would be, whether the prohibinon of the right of all 
pm ate citizens to carry on the business of motor transport on pubhc roads svittun 
•the State of Uttar Pradesh as laid down bv the Act can be justified as reasonable 
restrictions imposed m the interests of the general pubhc 

As has been held by this Court m the case of Cooctrjte v Tht Exnst CorrmisnontT, 
etc *, whether the restrictions are reasonable or not would depend to a large extent 
on the nature of the trade and the conditions prevalent in it There is nothing 
"wrong in the nature of the trade before us, which is perfectlj mnocuous The 
learned Judges of the High Court ha\e upheld the \ahdity of the legislation sub- 
stantially on two grounds In the first place, thev have rebed on lyhat ma> be 
said to be an abstract proposition of law, that prohibmon with a \iew to State mono 
poly is not per te unreasonable ‘ In mj opuuon ’ thus obsen.es one of the learned 
Judges, “ c\ en this total stoppage of trade on public places and thoroughfares cannot 
alitays be said to be an unreasonable rcstncuon’ In the second place, it has 
been said that the transport services are essential to the hfe of the community and 
it IS conducive to the interests of the general public to have an efficient s^'slem of 
transport on pubhc roads It is jxunted out that the preamble to the \ct indi 
nates that the legislation was passed m the mtercsts of the general pubhc who are 
imdoubtedly interested in a suitable and efficient road transport service, and it was 
not proved by the petitioners that the monopoly, which was contemplated m 
favour of the State in regard to this parucular business, was not conducive to the 
common welfare As a proposition of law, the first ground ma> not adm-t o*" an) 
dispute but we think that the observations of Lord Porter in the Pnvy Council 
case of Ccmmcnj-'dlh oj Australia and others v Bank of Aw South IVales and ethers* 
upon which considerable reliance has been placed b> the High Court would 
Indicate the proper wa) of app-oach to this question “Thar Lordships do not 
intend to lay it down” thus observed Lord Potter, 

that in no circumstances cotUd the exdusion of compeution so as to create a monopoly either 
in a State or Common's ealth agency or m some other body be jusuSed Every case must be ludged 


(i9j4) S aR. 873 1934 S CJ s,6. 


I-R- (•9a'’) A C. 235 



830 


THE SUPREME COURT JOURNAL 


[VoL. XVII 


cn Its own facts and in its own setting tone and circumstance, and it may be that in regard to some- 
economic actinties and at some stage of social devdopment it might be maintamed that prohibition 
with a view to Stai^ monopoly was the only practical and reasonable manner of regulation ’ 

In order to judge whether State monopoly os reasonable or not, regard there- 
fore must be had to the facts of eadt particular case m its own setting of tune and 
cacumstances It is not enough to sa> that as an efficient transport service is con 
duett e to the interests of the people a l^slauon which makes provision for such 
service must always be held valid irrespective of the fact as to what the effect of 
such legislation would be and irre^ectite of the particular conditions and circum 
stances under which the legislation was passed It is not enough that the restric- 
tions are for the benefit of the public they must be reasonable as well and the 
re? onableness could be decided onl> on a conspectus of all the relevant facts and 
circumstance!, 

^\lth regard to the second point also we do not think that the learned Judges 
have approached the question from the proper standpoint There is undoubtedly 
a presumption m favour of the constitutionality of a legislation But when the 
enactment on the face of it is found to violate a fundamental right guaranteed 
under Article 19 (:) (^) of the Consuiution, it must be held to be invalid unless 
those who support the legislation can bring it withm the purvirav of the exception 
laid dotm in clause (6) of the Article If the respondents do not place any materials 
before the Court to establish that the Jegishnon comes w ithin the permissible hmits 
of clause (6), it is surely not for the appellants to prove negatively that the legislation 
was not reasonable and was not conducive to the welfare of the community In 
the present case we have absolutely no materials before us to say in which way the 
establ slunent of State monopoK in regard to road transport service m the particular 
areas would be conducive to the general welfare of the public VVe do not know 
the conditions of the bus service at the present moment or the conveniences or in- 
conveniences of the public in regard to the same, nor we are told how the position 
IS likelv to improve if the State takes over the road transport service and what 
additional amenities or advantages the general public would en^oy m that event 
\\e mention these matters only to show that these are relevant facts which might 
h-lp the Court in coming to a decision as to the reasonableness or otherwise of the 
prohibition but unfortunately there are no raa^nals in the record relating to any 
one of tliem One thing however, jn our opinion has a decided bearing on the 
question of reasonableness and that is the immediate effect which the legislation 
is likely to produce Hundreds of citizens arc earrung their livelihood by carrying 
on this business on various routes within the State of Uttar Pradesh Although 
they carry on the business only with the aid of permits which are granted to them 
by the authorities under the Motor Vehicles Act, no compensation has been allowed 
to them under the statute It goes without saying that as a result of the Act they 
will all be deprived of the means of supporting themselves and their families and 
they will be left with their buses which will be of n 0 further use to them and 
v^hich they mav not be able to dispose of easily or at a reasonable price It may 
be pointed out in this connection that in Part IV of the Constitution which enun- 
ciates tl e directive principles of State policy Article 39 (a) expressly lays down 
that the State shall direct its policy towards securing “ that the citizens men and 
women equally, have the right to an adequate means of livelihood ” * The new 
clause in Article 19 (6) has no doubt been introduced with a view to provide that 
a State can create a monopoly in its own favour m respect of any trade or business, 
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tut the amendment does not make the estabbshment of such monopoly a reasonable 
restriction within the meaning of the first clause of Article 19 (6) The result of the 
amendment is that the State \sould not ha\e to justify such action as reasonable 
at all in a Court of law and no objection could be taken to it on the ground that it 
IS an mfrmgement of the right guaranteed under Article 19 (O (g) of the Consti- 
tution It IS quite true that if the present statute was passed after the coming into 
force of the new clause in Article 19 (6) of the Constitution the question of reason 
ableness would not have arisen ataU and the appellants case on this point af any 
rate, would have been unarguable These are however considerations which cannot 
affect our decision in the present case TTie amendment of the Constitution, which 
came later, cannot he invoked to vahdate an earlier legislation which must be 
regarded as unconstitutional when it was passed As Professor Cooley has stated 
in his work on Constitutional Linulations^ 

* a statute void for unconstituuoiiality is dead and cannot be vitalised by a subsequent 
amendment of the ConatituUon removing the comutuuonal objecuon but must be re enacted 

We think that this is sound law and our conclusion is that the legislation in 
•question which violates the fundamental right of the appellants under Article 19 
(^) (2) ^ Constitution and is not shown to be protected by clause (6) of the 
Arucle, as it stood at the tunc of the enactment, must be held to be void under 
Article 13 (2} of the Constitution 

\S e now come to the second point which is in a manner connected with the 
first and the question n If the effect of prohibition of the trade or business of the 
appellants by the impugned legislation amounts to deprivation of their property 
■or interest in a commercial undertaking within the meaning of Article 31 (2) of the 
•Constitution, does not the legislation offend against the provision of that clause 
inasmuch as no provision for compensation has been made in the Act’ It is not 
seriously disputed on behalf of the respondents that the appellants’ right to ply 
motor vehicles for gain is in any event, an interest in a commercial undertaking 
There is no doubt also that the appellants have been deprived of this interest In 
the opinion of the High Court, m Uie circuinstances of the present case, there is no 
scope for operation of Article 31 {2) of the Constitution and the reason for taking 
this view IS thus giv en in the judgment of one of the Jeamed Judges 

The question is whether by depriving the private operators of their right to run buses on certain 
routesandby deciding to run the routes itself the State acquired the nght which was of the petitioners’ 
Tome it appears that U could not be said that there was by the State any acqiusiUon of the right which 
was formerly of the petihoncrs whether such nght was property or an interest in a commercial or 
industrial undertalang The vehicles which were being operated by the private operators have not 
been acquired by the Slate nor has any other tangible property which was used by the penuoners 
for their business been acquired What has been done u that the petitioners have been prohibited 
from operatmg their buses on certam routes This right of the petitioners has in no way been vested 
tn the State inasmuch as the State always had an equal right with the pehuoners to run their buses 
on these routes 

According to the High Court therefore, mere deprivation of the petitioners’ 
Tight to run buses or their interest in a commercial undertaking a not sufficient 
to attract the operation of Article 31 (2) of the GonsUtuUon as the deprivation has 
been by the authority oflaw within the meaning of clause (i) of that Article Clause 
(a) could be attracted only if the State had ^iquired or taken possession of this 
very right or interest of the petitioners or m other words if the nght of the petitioners 
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to r un bxises had been acquired bt or bad become vested in the Got eminent. Tba 
Stat“, It IS pointed out, has an undoubted n^t to run buses of its otrn on the puhhc- 
thoroughfares, and thev do not stand onthenghteofthep-titioiiers This argument^ 
ve ihml, IS not tenable bating r^ard to tne majority decision of this Court in ihe- 
ca'C of Slate of IJ est Bergcl \ Sjbodh Gofal Bate (S cthtrs^ and Bxasyadas Shtzscf 
t The ShoIcpdT Spimmi emd Cb, Zfi* In tiett of that majontt deemon 

It must be taken to be settled not\ that clauses (i) and (2) of Article 31 are not 
inuu.allt exclusive m scope but should be read tog-ther as dealing tvith the same 
subiect, nameKj the protection of the nght to property b\ means of limitanons 
on the State s pouers die dcprn-ation contemplated in clause (i) being no other 
Uian acquisition or takmg possession of the propertv referred to in clause {2I The- 
leamed Advocate General conceded this to be the true legal position after the 
pronouncements of thi': Court referred to above 'The fact that the buses belonging 
to the appellants have 1 ot been acqured by the Government is also not materials 
The property of a business mav be both tangible and mtangible Under the statute' 
the Government ma\ not deprive the appellants of their buses or anv other tangible 
property but thev are dep^vmg them of the business of running buses on hue on 
public roads think therefore that tn the^c circumstances the l^islabon 
does conflict v-ith the provision of Article 31 (■>) of the Constitution and as the 
requirements of that ciau e hav e nt t been conojed Hitli, it should be held to be 
invalid on that ground 
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ously the State cannot but be differentiated firom ordinary citizens and placed m 
a separate categor) so far as the running of the business is concerned and this 
classification ^\ould have a perfectly rational relation to the object of the statute 
No doubt if the creation of a monopoly in fatour of the State is itself bad on the 
ground of violating some constitutional provisions the statute would be invalid 
for those reasons and the question of discmnination would not be material at all. 
In our opinion the argument of Mr Pathak that the State ceases to function as a 
State as soon as it engages itself in a trade like ordinary trader cannot be accepted 
as a sound proposition of lai\ under the Constitution of India at the present day 
In the last century when the laisstzfatte doctrine held the field the primary 
function of a State was considered to be maintenance of law and order and all 
other activities were left to private competitors That conception now changed 
and in place of the ‘ police State of old we are now having a welfare State ’ 
Chapter IV of our Constitution which lavs down the Directive Principles of State 
Policy clearl> indicate® what the functions of a State should be and man> things 
which could not have been considered as State functions when the case of P and 0 
Steam J\a i^alton Company s eas«i was decided would certamlv come within the legiti- 
mate scop- of State duties* 

The other contention of Mr Pathak in regard to Article 14 though 5omcv\hat 
plausible at first sight does not appear to us to be sound Section 3 of the Act 
authorises the State Go\ eminent to declare that the read transport service in 
general or on particular routes should be run and operated b> the State Govern- 
ment cxclusi\el> or b\ the State Government m coniunction wnth railway or partly 
by the State Government and pardv b\ others in accordance with the provisions- 
of the Act The whole qi estion is how is the last paT of the section to be implemen 
ted and carried out’ If the State can choose anv and even, person it likes for 
the purpose of being associated with the transport service and there are no rules to 
guide Its discretion plainly the provision would oflend against Article 14 of the 
Constituton The learned Advocate General pointed out however that the State 
IS only to choose the routes or portions of routes on v\ h ch th- pnv ate ciiirens w ould 
be alWed to opeiate and the number of persons to whom permits should be given 
and that the granting of permits would nccessaiiK bv regulated b\ the provisions 
of Motor Vehicle® Act This does not appear to us to be an unreasonable cons- 
truction to be put upon the relevant portion of section 3 of the Act and it receives 
support from v\hat is laid down in section 7 (c) of the Act On this construction 
the discretion to be exercised bj the State would be a regulated di'cretion guided 
by statutory rules \\chold therefore that the appellant cannot make an^ grievance 
on this score and that the statute does not offend against Articl- i4ofthe Constitu- 
tion 

The last point that remains to be considered is whether the Act conflicts waih 
the guarantee of freedom of inter State and intra State trade, commerce and inter- 
course prov ided for bj Article 301 of the Constitution ’ Article 301 runs as follows 
Subjfcflo the other provivo’u nf ih s Fan trade commerce and uuercourse throughout the- 
temtor^ of Ind a shall he free 

Articl* goo authorises the Parliament to impose such restrictions on the freedom. 
of trade, commerce and intercourse between one State and another or within any 

1 I1861) sBJfCR. Append X I Statf of Ortssa AIR Onssa 42 at page 47. 
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part of the territory of India as may be required in the public interests Under 
Article 304 ( 4 ) it is competent e\en for the Legislature of a State to impose rea- 
sonable restrictions upon the freedran of trade, commerce and intercourse men- 
tioned abo\ e m the interests of the pubbc but it is necessarv that any bi>l or amend 
ment for this purpose should first rcctise the sanction of the President before it « 
mosed or introduced in the Legislature of a State Article 301 corresponds to 
section 92 of the Australian Constitution and is even n»dei*than the latter masmuch 
as the Australian Con utution provndcs for the freedom of inter State trade only 
The High Court has negatived the contention of the appellants on this pomt 
pnmanl) 0 1 he ground that Arude 301 of the Constitution has no apphcation 
to the present case \Nha is said is, that Article 301 provides safeguards for cany - 
mg on trade as a vsholc st. distinguished from the rights of an individual to carry 
It or In otliei uords this Article is concerned with the passage of commodities 
or persons eitl ci i\ithm or outside the State frontiers but not directly with mdi 
viduals carrying on the commerce or trade The right of individuals, it is said, 
IS dealt with under Article 19 (1) of the Consutuuon and the two Articles have 
been framed m order to secure two different objects 

The question is not quite free from difficulty and in view of the fact that we 
have declared the Act to be unconstimtional on the two grounds mentioned 
above we do not consider it necessary to record our decision on this point \Se 
would only desire to indicate the contentions that have been or could be raised 
upon this point and the different views that are possible to be taken in respect 
to them so that the Legislaniie might take these matters into consideration if and 
when they think of Ifgis'rttmg on this subject 

^\c desire to pi nt out that m regard 10 section 92 of the Australian Consti- 
tution uhich 0 far as imcr State trade is concerned adopts almost the same 
language as Article 301 of our Constitution it has been defimtely held by the 
Judicial Committee m the case of Con montieallk 0/ Australia v The Bank oj J\ew 
South that the rights of individuals do come withm the purview of the 

section It is true as Lord Porter observed, that section 92 docs not create any 
rew juristic rights but it does give the citizens of the State or the Commonwealth, 
a, the case may be the right to ignore and, if necessary, to call on the judicial 
power to help him to resist legislative or executive actions which offend against the 
section It follov^-s from this, as His Lordship pointed out, that the apphcation 
of section 92 does not involve calculations as to the actual present or possible 
future effect upon the total value of mter-State trade, the difficulty m applying 
such a critenon being too obvoous If this view is adopted in regard to Article 
^01 ofour Constitution it can plausibly be argued that the legislation in the present 
case IS mv alid as contravening the terms of the Article The question of reasonable 
restncuons could not also arise in this case, as the Bill was not introduced with the 
previous sanction of the President as required by the proviso to section 304 ( 4 ). 

t IS true that the consent of the President was taken subsequently but the proviso 
■express v insists on the sanction being taken previous to the introduction of the Bill 
It be argued that freedom of trade docs not, as Lord Porter observed 
an t e uslrahan Ba/ih ease^ referred to above, mean unrestricted or unrestrained 
freedom and that regulation of trade is quite compauble with its freedom As 
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against this it may be pointed out that the Constitution itself has provided in 
Articles 302 and 304 (b) how reasonable restnctions could be imposed upon free- 
dom of trade and co mm erce and it svould not be proper to hold that restrictions 
can be imposed ahurufe these provisions m the Constitution The question Mould 
also arise as to "what interpretation should be put upon the expression “ reasonable 
restnctions ” and whether or not Me would have to apply the same tests as Me have 
apphed m regard to Article 19 (6) of the Constitution One material thmc to 
consider in this connection would be that although the Constitution '^as amended 
m 1951 by insertion of an additipnal clause m Article 19 (6) b% Mhich State mono- 
poly m regard to trade or business was taken out of the purview of Article 19(1) (g) 
of the Constitution, ^et no such addition was made in Article 301 or Article 304 
of the Constitution and Article 301, as it stands, guarantees f’-eedom of trade 
commerce and intercourse subject only to Part XIII of the Constitution and not the 
other parts of the Constitution including that dealing with fundamental rights 

The Australian Constitution indeed has no provision like Article 19 (i) (5) 
■of the Indian Constitution and it is certainly an arguable point as to whether 
the rights of individuals alone arc dealt with m Article 19 (1) (g) of the Constitu- 
tion leaving the freedom of trade and commerce, meaning by that expression 
■* only the free passage of persons and goods ’ within or without a State to be dealt 
with under Article 301 and the following Articles 

^Ve have thus indicated only the points that could be raised and the possible 
views that could be taken but as we have said already, we do not desire to express 
any final opinion on these points as u is unnecessary for purposes of the present 
case The result is that m our opimon the appeals should be allowed and the 
judgment of the High Court set aside A writ in the nature of mandamus shall issue 
against the respondents in these appeals restrammg them from enforcing the provi- 
sions of the Uttar Pradesh State Road Transport Act 1950, against the appellants 
or the men working under them There wiU be no order as to costs 

Appeals alloued 

SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 

Present — Mehr Chand Mahajan, Qae/Justice, B K Mukherjea, S R Das, 
VivTAN Bose and Ghulasi Hasan, JJ 

Jumuna Prasad Mukhanya and others Appellants* 

V 

-Xxtrhh’ J'nd rUhscs 

RttiresenMun ef iht PeepU ict {XUII of iq5l) ftetmis 123 (5) and 1 24 (5 ) — ConstituJumal tal d ty 

Ifinletfert xiilh/undamrntal nghtto freedom oj fp<t(k vnirrArhcle 19 (i) (a) ofthi Constilutum tf India (1950) 
—Sectuin 100 (2) ( 4 ) of Act (XLIIl of 1951)— 

Secuons 123 (5) and 124 (5) of the Representat on of People Act (1951) cannot be «a d to 
interfere with a ciuzeri’s fundamental nght to freedom of speech These laws do not stop a man 
from speaking They merely prescribe conditions which must be observed i£ he wants to enter 
Parharoent. The right to stand as a candidate and contest an elecuon u not a common law nght 
It IS a special nght created by the statute and can only be exercised on the condiuoas laid down 
by the statute The Fundamental Rightt Qtapter has m bearing on a nght hke this created 
by statute Citizens have no fundamental nght to be elected merobers of Parliament If they 
want that they must observe the rules If they prefer to exercise ihcir nght of free speech outside 
these rules the impugned secUons do not stop them. Secuons 123 (5) and 124 (5) of the Repre 
senuuon of the People Act, 1951. are tntra itra 


Qvd Appeal No. 150 of 1954. 
R— 109 


aSth September, 1954. 
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The result of committing any coriapt pract cc is that the election o' the candidate u void under 
seccoD itxj (2^ (6) of the Act It is not necessary to prove that the result of the election was matenally 
affected thereby because clause (4) » an alternative that stands by itself All that need be proved 
IS that a corrupt pracuce has been committed 

On appeal by Special Leave granted by this Court on the ist day of March^ 
1954, against the Judgment and Order, dated the 24th December, 1953, of the 
Election Tribunal, Givahor, Madhj’a Bharat, m Election Petition No 263 of 1952 

JV C Chatierjee, Senior Advocate (S K Kapur and Ganpat Rai, Advocates, 
with him) for Appellants 

C K Daphtary, Solicitor General for India {S P Varna, Advocate, with hito) 
for Respondents Nos 1 and 5 

C A Daphtary, Solicitor General for India (C P Lai, Advocate, with him)- 
for Respondent No 4 

The Judgment of the Court was dehyered by 

Bast, J — This is an appeal from a decision of the Election Tnbunal of Gwalior 
in which the petitioner, an elector, sought to set aside the elections of the appellants 
{respondents i and 2 to the petition) who were the successful candidates The 
constituency is Bhilsa, a double member constituency in Madhya Bharat The 
petitioner seems to have been fighting on behalf of the 6th and 7th respondents 
to the petition because one of bis praters is that the^ be declared to have been 
duly elected in place of the appellants (respondenu i and a) The petiooner 
succeeded and the Tribunal declared the elections of the two appellants to be 
toid and further declared that the 6ih and ?th respondents had been duly elected 

\\e will first consider that part of the decision ivhich declares the election 
of the two appellants to be void 

The Tribunal finds among other things, that the appellant No i {rst res- 
pondent) published certain pamphlets which contain statements listed as (a), (i), 
(Oj W {^) and {g) by the Tnbunal The Tnbunal holds tliat these statements 
are false and *ai the rst appeibnt (ut respondent) did not believe them to be true 
It also holds that these statemenu reflect on the personal character and conduct 
0 t e th respondent and arc rcasonablv calculated to prejudice his prospects 
in the elecuon These findings were contested and the learned couhsel for the 
aupellants contended that the attack was on the public and political character 
of the 6th respondent and was a legitimate attack We do not intend to examine 
this as a Court of appeal because this is a special appeal and all we are concerned 
to see is whether a tnbunal of reasonable and unbiased men could judicially reach- 
such a conclusion ^\e have had some of these pamphlets read out to us and 
we arc ofopinion that the conclusion of the Tnbunal is one which Judicial mind? 
could reasonably reach \Ve decline to examme the matter further m special 
appeal Under the law the decision of the Tnbunal is meant to be final That 
docs not take away our junsdicuon but We will only interfere when there is some 
glaring error which has resulted m a substantial miscarriage of justice On those 
tadmgs a major corrupt pracUce on the part of the isl respondent fist appellant 
here) under secuon 123 (5) of the Representation of the People Act, 1951, is 
established 

The nMt finding concerns the and respondent (appellant No 2) The Tnbunal 
finds that he made a systematic appeal to Chamar voters to vote for him on the 
basis of his caste There is evidence to support this finding The leaflets mariced 
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N and O place that beyond doubt This constitutes a minor corrupt practice 
•under section 124 (5) of the Act 

Both these protisions, namelj, sections 123 (5) and 124 (5) \sere challenged 
as ultra zirts Article 19 (1) (a) of the Constitution It s\'as contended that Article 
245 (i) prohibits the makmg of laws which violate the Constitution and that the 
impugned sections mterfere with a atizen’s fundamental nght to freedom of 
speech There is nothing in th^ contention Hiese laws do not stop a man 
from speaking They merely prescribe condiboos which must be obserted if 
he wants to enter Parliament The nght to stand as a candidate and contest 
an election 15 not a common law nght. It is a speaal nght created b} the statute 
and can onl^ be exerased on the conditioiis laid down by the statute The Funda- 
mental Rights Chapter has no bearing on a nght like this created b) statute 
The appellants have no fundamental nght to be elected members of Parliaments 
If the} want that diet must obseite the rules If the\ prefer to exercise their 
nght of free speech outside these rule», the impugned secoons do not stop them 
I\e hold that these secuons arc in'w nr« 

In addition to these findings, the Tnbunal found that both the appellants 
committed an illegal practice within the meaning of section 125 (3) m that they- 
issued a leaflet and a poster which did not have the name of the printer on them, 
Thia is a pure question of fact 

The result of committiDg an} corrupt pracncc is that the election of tht 
candidate u \oid under secQon 100 (2) (fr) It is not necessan to prene that the 
result of the electioo ivas matenall} affected thereb> because clause (6) is an alter- 
name that stands b} itself AU that need be proved is that a corrupt practice 
has been committed, and that the Tnbunal find* to be the fact The Tnbunal 
was accordmgU justified in declanng the election of the fir«t appellant to be void 

In addiuon to this the Tnbunal found that the corrupt practice committed 
bv die second appellant (respondent No 2) abo matenall} affected the result 
of the election This was challenged but we need not go into that because the 
finding that the second appellant committed a minor corrupt practice and also 
an illegal practice is clear and so his case falls under clause (a) of sub-section (2) 
of «ecUon 100 

Sub-secuon 1,2) (a) so far as it is matenal here, runs 
if the TnbunaJ is of op moQ — 

(fl that the elecCQii of a returned candidate bas been procuied or induced or the result of the 
election ha. been materially affected, b\ any comrot or illegal practice 

she Tnbunal shall declare ifce election of the returned candidate to be \-o d 
The Tnbunal finds as a fact that the second appellant’s election was procured 
b} a corrupt practice His case therefore falls vothin the first of the three alter- 
natives envisaged b} clause (a), so it is not necessai} to enquire whether it also 
falls under the third We hold that this election was also nghtly declared to be 
void That disposes of the first and second appellants (respondents i and 2) 

e now turn to respondents 6 and 7 to the petition They are the 4th and 
5th respondents before us, Ram Sahai and Sunnu Lai The Tnbunal, acting under 
section 10 1 (i), declared them to be dul} elected Here, v\c are of opinion that 
the Tnbunal was wrong Before this can be done, it must be proved that 
bui for \oi e s.ot >i i » i r > fd by the renmed casdidite fay comipt oiuUcgsl pracucm 
Such- other candidate would has-e obcaiacd a najonty of the votes ” 
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The Constituency 'vas a double-member eumatuency. The following stood for 
the General Consntuency and obtained the votes shovm against them . 

Juinuna Prasad Mukhanja (Respondent No i) 13,669 
Keshav Shastn (Respondent No 3) i,999 

V N Sheode (Respondent No 4) 1,35° 

Ram Sahai (Respondent No 6) 12,750 

The Tribunal sa->-s that the difference m votes between respondents 1 and 6 is 919. 
^Ve presume that this is meant to show that the voting between them was close. 
From that the Tribunal jumps to the foUowmg conclusion 

‘ Considering ths scirda'ous nature of the false statement regarding respondent 'No 6 and 
the nede of ssstc-nauc appeal on the basis of caste made by respondent ?so a we have no doubt 
jn our ttunds that respondent \o l got more votes simply because of corrupt 

practices and if these corrupt practices had not been there respondent No 6 undoubtedly 
would have obtained a majority of valid voles 

This, in Qur opinion, is pure speculation and is not a conclusion which anv rea- 
sonable roind could judicially reach on the data set out above There is noth- 
ing to show why the majonty of the ist respondent’s voters would have preferred 
the 6th respondent and ignored the 3rd and 4th respondents 

An exactly similar process of reasoning was followed in the case of the 7th 
respondent He "as a scheduled caste candidate and the \oting there was as 
follows 

Chaturhhuj Jatav (Respondent No s) 12,452 

Hira Khusla Chamar (Respondent No 5) 601 

Sunnulal (Respondent No 7) 10,889 

Here, again, there » no basts for concluding that those who voted for the 2nd res- 

pondent would, if they had not done so, have preferred the 7th respondent to the 

IVe set aside this part of the order 

The result is that the appeal fails in so far as as it attacks the Tribunal’s dec- 
laration voiding the election of the two appellants but succeeds against that part 
■of the order which declares the 6th and 7th respondents to have been elected In 
the circumstances there will be no order about costs m either Court 

Apptal alloutd tn part 

SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present — Mehr Chand Mahajan, Chief Justice, B. K. Mukhzrjea, 
S R- Das, Vivian Bose and Ghulam Hasan, JJ. 

Rananjaya Singh _ Appellant* 

c 

Baijnath Smgh and others . Respondents. 

R^pTlS{nfa^wf^ e / the PtepU Act (XUH of 1951), sttUm Jus {■,)—OffiaTS and stnants ef candidote't 
{ah, was Vapt^prutar „f an esiau) anJpasJ bj OffaShtTWfhnsfireandiJaU in aidawn b> ctSsr workers 
tonirasxnts uctxan 77 and amounls la earrapt pratUu 

lo order to amount to a corrupt practice the eictn eapenduurc must be meurred or authorised 
by * candidate or hii agent and tb< employment of extra persons must Lkewise be by a candidate 
or his agent. 


Civil Appeal No 73 of 1954. 


agth September, 1954. 
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Where the charge agaiast R the candidate (the son of die proprietor of the Amethi estate) in th o 
instant case was, infer alia that the Manager, Assstant Manager 20 Ziladars of Amethi estate and 
their peons and orderlies had worked for It, m coimectioti with the election the Tribunal took th & 
View that although the estate belonged to die father of R nevertheless as R was the heir apparen t 
and actually looked after the estate on behalf of the old and infirni proprietor these servants of the 
estate were virtually his ‘ own ’ servants and could properly be regarded as having been employed 
for payment by R and declared die election of to be void On appeal. 

Held there can be no doubt in the eye of the law these extra persons were in the employment 
of the father of fi and paid by the father and diey were neitber employed nor paid by R The case» 
therefore does not fall within section 123 (7) at all and if that be so it cannot come within section 
124 (4) of the Representation of the People Act, 1951 It obviously was a case where a father assisted 
the son m the rnatter of the election R these persons were neither employed nor paid by him 

So fat as R was concerned they were mere volunteers and employment of volunteers does not hrmg 
the candidate within the mischief of the definition of corrupt fwactice as given in section 123 (7) 

Quaere \Vhethe^ if one s own servants arc also uiiiised or employed in the conduct of the elecoon 
their salary for the period they are so utilised or employed shoidd be regarded as election expenses 
and shown in the return ’ 

On appeal by Special Leave granted by this Court on the 4th March, 1954, 
against the Judgment and Order, dated the iith day of February, 19541 of the 
Eiection Tnbunal, Allahabad tn Election Petioon No 252 of 1952 

^ C CkatUrjet and G ^ Kunzru, Senior Advocates {Rameshwar ^ath and i?a;in<irr 
J^arain, Advocates, with them) for Appellant. 

Veda Vyasa, Seiuor Advocate ((? C Afathur, Advocate, with him) for Res« 
pondent No i 

The Judgment of the Court was delivered by 

•D«, Kunwar Rananjaya Singh, the appellant before us, is the son of 
Raja Ehagwan Bux Smgh of Amethi He was the successful candidate at an 
election to the Uttar Pradesh Legulauve Assembly from Amethi (Central) con- 
stituency the pollmg in respect of which took place on the 31st January, 1952, 
and the result whereof was announced on the 6th February, 1952, and finally 
published in the Uttar Pradesh State Gazette on the s6th February, 1952 The 
respondent Baijnath Smgh who was one of the unsuccessful candidates filed an 
election petition calling m question the election of the appellant Three other 
unsuccessful candidates were also impleaded as respondents The grounds on. 
which the election was challenged were that the appellant himself, together with 
his own and his frither’s servants and other dependents and agents, comniitted 
various corrupt practices of bribery, exercise of undue influence, publication of 
false and defamatory statements and concealment of election expenses as per 
particulars set forth m the petition and the schedules thereto He prayed that 
the elecuon of the appellant be set aside and that he, the said respondent, be 
declared to have been duly elected The appellant alone contested the petition 
In his written statement he denied each and every one of the charges of corrupt' 
pracuces levelled against him and he also filed a penuon of recrimination chal- 
lenging the conduct of the said respondent at the elecuon The said respondent 
denied the charges imputed to him Altogether 15 issues were raised, namely, 
eight on the elecuon petition and 7 on the petition of recnmmauon All the 7 
usues arising out of the peuuon of recnmmation were found by the Tribunal consu- 
tuted for heanng of the election petition against the appellant and the petition 
of recnmmauon was dismissed The appellant has not contested the correctness 
of those findings before us and notiung fimher need be said about them As 
regards the issues ansmg on the mam election petiUon the ElecUon Tnbunal found 
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in favour of the appellant on issues Nos i, 2, 4> 5» ^ 7 decided issue Iso 3 

against the appellant That issue was as follosvs — 

3 D d respondent No r employ for elecuon more persons than authorised by law ’ 

D d respondent No i incur the expenditure shown m the hst as Heads of other concealed 
expenditure ’ Did he exceed the pre«cnbed limit of etcpenditurc for election ’ 

The abo\e issue related to chai^ made out in paragraph 6 of the election peti 
tion and the list of particulars set out m Part III of the schedule thereto The 
particulars in that part tvere grouped under tt\o mam heads, each containing 
seieral items The first head referred to persons alleged to have been employed 
on payment far in excess of the prescribed number and not shown in the return 
of election expenses The second head of particulars contained other alleged 
concealed expenditures The Election Tribunal held m favour of the appellant 
on all Items of charges under both heads in Part III except i^ems (11) and (ui) 
of the first head Item (u) charged that all the paid Ziladars of Amethi estate 
who v\ere about 20 in number assisted by their peons and orderlies worked for 
the appellant and item No (ui) complained that the Manager and the Assistant 
Manager of that estate also worked for him The Tnbunal held that the number 
of all these persons coming within these two categories far exceeded the pres- 
enbed number of persons who could be employed in an election and their salary 
for the penod they worked for the appeUant m connection with the election, if 
added to the admitted elecuon expenses would exceed the maximum expenditure 
pemussible for contestmg a $mglc*mcmber constituency The Tribunal, therefore, 
held that the appellant was guilty, under both these heads, of corrupt practice 
as defined m section 123 (7) of the Representation of the People Act, 1951 and 
was consequently liable to be dealt with under section too (a) (A) and section 145 
of that Act These findings as to eroploymient of extra persons on payment and 
the expenditure of money m excess of the permissible maximum election expenses 
necessarily led to the further finding that inasmuch as these expenses had not been 
shown in the appellants return of elecuon expenses the appellant was also guilty 
of a minor corrupt practice as defined m secuon 124 (4) of the Act and was liable 
to be dealt with under secUon 100 (2) (a) and section 145 of the Act In the 
rnult, the Tnbunal under the general issue No 8 only declared the elecuon of 
e appellant to be void Hence this appeal filed by the unseated candidate with 
the special leave of this Court 

Section 77 of the Representation of the People Act, 1951, provides that the 
maximum scales of election expenses at elecUons and the numbers and descrip- 
K be employed for payment m connection with election 

5 a e as may be presenbed As regards the maximum expense Rule 117 lays 
^ own at no expense shall be incurred or authorised by a candidate or his elec- 
^on agent on account of or m respect of the conduct and management of an elec- 
on in any one constituency in a State m excess of the maximum amount specified 
in r«pect of that consUtuency in Schedule V The maximum amount specified 
in t at sc edule in respect of a smgle-mcmber constituency in the Uttar Pradesh 
IS only Rs 8,000 Rule 118 prescribes that no person other than or m addiUon 
to t ose speafied in Schedule VI shall be employed for payment by a candidate 
or his election agent m connecuon with an election Schedule VI allows r election 
t counting agent, i clerk and l messenger at all elections It also allows, 
in addition to these, 1 clerk and i messenger for every 75 000 electors and i polhng 
agent and s relief agents for each polhng booth and i messenger at each polling 



*9541 


RANAHJAYA SINGH V BAqNATH SINGH {DoS, J ) 84I 

"booth The contravention of the provtaons of section 77 read with Rules 117 and 
118 and Schedules V and VI is made a corrupt pracoce by section 123 (7) Sec- 
tion 123 (7) clearl) shov\'s that m order to amount to a corrupt practice the excess 
expenditure must be incurred or authorised bj a candidate or his agent and the 
emplo^'ment of extra persons must likewise be a candidate or his agent 

The charge against the appellant was, inter aha, that the Manager, \ssistant 
3 .fanager, 20 Zdadars of Amethi estate and their peon^ and orderlies had worked 
for the appellant m connection with the election The Tnbunal took the view 
— ^vse thmk quite erroneously — that although the estate belonged to the father 
■of the appellant, nevertheJess, as the appellant was the heir apparent and actuaii 
looked after the estate on behalf of the old and infirm propnetor these servants 
•of the estate were “ virtually ” his own ’ servants and could properly be regarded 
as havmg been emploved for payment by the appellant The learned \dvocate 
appearing for the respondent franilv and properlv conceded that he could not 
support thii part of the finding of the Tnbunal He however contended reiving 
•on the language used m section 77 that if the number of persons who vsorked for 
payment m coimection with the election exceeded the toaxunura number speafied 
in Schedule the case fell wiihm the mischief of the relevant sections and the 
rules, no matter who employed them or who made pavments to them It is true 
that section 77 uses the words ‘ who may be employed for payment" without 
indicating by whom employed or paid but it must be borne in mmd that the gist 
■of a corrupt practice as defined in secuon 123 (7) is that the employment of extra 
penons and the incurring or authonsmg of excess expenditure must be bj> the 
candidate or his ^ent, ilie provvsionsof Rules 117 and 118 axe to be read m the 
light of this definition of a corrupt pracuce Indeed, these rules follow the language 

of secuon 123 (7) in that they prohibit the employment of persons other than or 
in addiuon to those speafied in Schedule VI and the meumng or authonsmg 
of expenditure ui excess of the amount specified m Schedule V and m both cases 
by a candidate or his agent Section 77 must therefore be read m a manner 
consonant vsvth section 123 (7) and Rules 117 and n8 In this wew of the matter 
the ob'crvauon made by Phiiiimore, J m Joseph Forster H itron arui another \ Sir 
Chnstopker Fumiss^, relied on by the appellant and referred to m the judgment 
of the Tnbunal are quite apposite There can be no doubt that m the eye of the 
Jaw these extra persons were in the employment of the father of the appellant and 
paid by the father and they were neither employed nor paid by the appellant 
Thft.';a£r,»hrnidhr'-,dn«i.’’nr txlL'i ‘bji v alkarrl, L. hv hn. sv,, 

It cannot come withm section 124 (4) It obviously was a case where a father 
assisted the son m the matter of the election These persons were the employees 
of the father and paid bv him for working m the esute At the request of the 
father they assisted the son m connection wxth the elecuon which smctly speaking 
they w ere not obbged to do as the position m law at all different from the position 
that the father had given these employees a hobday on full pay and they voluntarily 
rendered assistance to the appellant in connection with his election ’ e think 
not It IS dear to us that qva the appellant these persons were neither emploved 
nor paid b\ him So far as the appellant was concerned they were mere volun- 
teers and the learned Advocate for the respondent admits that employment of 
volunteers does not bring the candidate within the mischief of the defimuon of 

‘60 Mally Hardcsstle » Report <rf Elecnoiu Cass p i at p 6 
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corrupt prEcOce 2s gi^cn in section 123 (?) The learned Ad^xicate, hoiseser,. 
con ended that such a construction would be against the spint of the elecnon 
lat < in that candidates who hate nch Ihends or relations would hate an unfair 
adtartage oter a poor nt-al The spirit of the law maj tt-ell be an elusife and 
unsafe guide and the supposed spmt can certamlv not be giten effect to m oppo- 
sition to the plain language of the sections of the Act and the rules made there- 
under If all that can be said of these statutory protnsions is that construed} 
according to the ordmaiy, grammatical and natural meaning of their language 
thev work mjusuce by placmg the poorer candidates at a disadvantage the appeal 
must be to Pa lament and not to this Court. 

O a consideration of the relevant prcnnsions of the Act and the rules and 
the arguments advanced before us we are of opinion that the appellant cannot 
in the circumstances of this case be held to be guilty of any corrupt practice under 
secaon 123 {7) as alleged against him It follows from this that nothavmg meurred. 
an% expenditure over and above what was shown by him m his return of election 
expenses he cannot be said to have concealed such expenditure and, therefore^ 
he cannot be held to hav e been guilty of any minor corrupt practice under sec- 
tion 124 (4) of the Act In the view we have taken, namely, t^t these extra men 
were not employed or paid by the appellant, it u unnecessary, for the purpose 
of this appeal, to discuss the quesQon whether if one’s own servants are also utilised 
or employed m the conduct of the election, their salary for the period they are 
so utilised or employ’ed should be regarded as election expenses and showm m the 
return On that we prefer 00c to express any opinion on thi* occaaon No other 
pomt havmg been rajsd we allow the appeal witb costs 

Appeal tdloued 


SLPREME COLRT OF INDIA 
(Civil Appellate Jurisdiction) 

Presevt — MekrCham) Mahajan, Oaef Justue, B K. Mukherjea, S R 
Das Vivian Bose and Ghulam Hasan, JJ 

R- M Seshadn ApptlUmt* 


Th‘ District Magistrate Tanjore and another 
Lmon of India 


Respondents 
InUr'oier 

Con./ lu 0/ InJui [193O) Article 13 (1) (g) onrf (6) — Rghl to ccriy en trade or tasvusi’ — If con 
h cond Son tn licence issued tender the CtnemaSogro^ A I {11 of t^iS) stetonZ ir^nnr txhihitim 
of one or more apprerti flna oi dvecUd bj the Cnxnmmt et each prrfomumce 

pe Lcense isnicd by the District Vtagistiate to the ow-ner of a cinema theatre contained ir^t 
ollowing condition as required bj a Govemment notification under section 8 of the Cine- 
.ograp Act 4 (e) The licensee shall exhib t at each performance one or more apprwed 
luchlengdi and for such length of time as the Pros-mcial Government or the Central Govem- 
n> nt ina> by general or special order direct. 

^ (i) The 1 censee shall compl) wiih such duecuons as the Prosancial Go\-cmment may b> 
renrra or speaal order gii e as to the manner in which apprmed films shall be exhibited in the course 
01 an) performance 

^plsnaton— Approved Rims nseans a ontmatograpb film approved for the purposeof tins 
condition tn the Provmnal Govemmenl or the Central Government 


Civ-a Appeal No 192 of 1952 


October 19^4 
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Sptcml condilion 3 — The licensee should esdubit at the commencement of each perforniance 
not less than a 000 feet of one or more approted 61 ats 

The licensee moved the High Court of Madras under Article 226 of the Constitution for an 
order to the Distnct Magistrate to delete the conditioiis from his hcence and to the State of Madras 
to rescmdthe notifications issued bv it His contcntionwas that the conditions impost by the said 
nnnficaiiotis areul/ro cirM and beyond thepovvetsofdieLccn' ngauthonty aiid that they are void inas- 
much as they contravened his freedom of speech and expression under Article 19 (i) (o) and his 
right to carry on trade or business under Article tg (i) g) of the Consntuiion The High Court 
rejected both the contenuons and held that the conditions imposed were reasonable and were in the 
interests of the general pubhc On appeal 

Held as the condiuon 4 (a) stands there is no pnnaple to guide the licensing authority and a 
condmon such as the above may lead to the loss or total extinction of the business itself A condition 
couched m such wide language is hound to operate harshly upon the anema business and cannot 
be regarded as a reasonable restriction The condition does not profess, to Ia> down that the 
approv ed films must be o*" an educational or instructional diaractcr for the purpose ot sooal or public 
welfare It savours more of an imposioon than a restncuoo Condition 4 (j) as it stands at present 
amounts to an unreasonable resmction on the right of the licensee to carry on his business and 
must be declared void as against the fundameuial nght of ihc appellant under Article 19(1) (5) 

Special condition No 3, imposes no maxitnmn length of film which a hcensee may be compel- 
led to exhibit and therefore the discretion of the authonc> is unrestrained and unfettered and must 
lead to an unjustifiable interference with th» nghi of the hoensee to carry on his business This 
condition is equally obnoxious and must be deleted 

(193!) a ML J sjy.rr-ewrf 

appeal under Article 132 (i) of the Consumnon of India from the Judgment 
and Order dated 24th August, 1951, of the Madras High Court in Ci\t 1 Miscel- 
laneous Petition No 5744 of 1931 * 

The Appellant in person Appeal filed by S Subrammon, Advocate 

C-ff Daphtay, SoUator General for India {R Canapalhy Iyer and P. G Gokkale, 
Advocates with him) foe Respondent. 

C K Gapkiarp, SoUator-General for India {P i4 Mehta and P G Gokhale, 
Advocates, with him) for Intervener 

The Judgment of the Gjurt was debvered by 

Chulam Hasan J — The appellant is the owner of a permanent cinema theatre 
called Sn Brahannayaki m Tiruthuraipundi, Tanjore District, and held a hcence 
from the Distnct Magistrate, Tanjore, m respect of the same vmh effect from 
5th September, 1950, to 4th September, 1951 The hcence is granted for one 
year at a tune and is renewable fiojn year to year He objected to certam con- 
ditions m the hcence imposed by the Distnct Magistrate, Tanjore, in pursuance 
of 2 notifications (G O Mis 1054, Home dated 28th March 1948 and G O 
Mis 3422, dated 15* September, 1948) issued b\ the Sute of Madras purporting 
to act in exercise of powers conferred by section 8 of the Cinematograph Act of 
J918 The impugned conditions may con\ eniently be set out here 

4 (a The licensee shall exhibit at each perfonnacice one or more approved filnvs of such 
length and for such length of time as the Piovincial Govcnuneni or the Central Goveminent ma> , 
bv eeneral ot special order direct 

(i) The licensee shall comply with such ditecuons as the Provmcial Government mav by 
general or special order give as to the manner m wtucb approved films shall be exhibited in the 
course of anv performance 

HxplanaSicn — Approved films means a ommatograph film approved for the purpose of thu 
condition by the Provancial Govemmenl or the Central Govemmenu 


(1931) 2 M.I-J 517 
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Special condition 3 — The licensee should exhibit at the commencement of each performance 
not les- than 2 000 feet of one or more approved films’ 

The appellant moved the High Court of Judicature at Madras under Article 
226 of the Constitution for an order or du^ction to the District Magistrate, Tanjore, 
to delete the said conditions from his licence and to the State of Madras to rescind 
the notificauons issued by it His contaition uas that the conditions imposed 
by the said notifications are ultra vtres and beyond the powers of the licensing 
authority and that they are void inasmudi as they contravened his freedom of 
speech and expression under Article 19 (i) (a) and his right to carry on trade or 
business under Article ig (i) (j) of the Constitution Both the contentions vtere 
rejected the High Court holding that the condiUons imposed were reasonable 
and were in the interests of the general public The High Court granted leave 
to appeal to this Court 


The appellant who argued the appeal m person raised 2 mam contentions 
He argued firstly, that the notifications and conditions are beyond the compe- 
tence of the Government of Madras and the District Magistrate, and secondly, 
that in any event the condmons do not, as being outside the scope of the Cine- 
matograph Act amount to reasonable restrictions imposed in the interest of the 
general public 


We are of opimon that this appeal can be disposed of on the second ground 
It may be stated that the Madras Cinematograph Rules, I933, were amended 
by toe notification G O Mis 1054 Home, dated 28th March, 194,8, in exercise 
of the powers conferred hv section 8 of the Cinematograph Act, 1918 (Central 
cl of 1Q18), and in place of condition 4 of the licence m Form A, the impugned 
conditions were inserted Section 8 empowers the State Government to make 
ru « ot the purpose of carrying mto effect the provisions of the Act The object 
ot the Act as stated m the preamble is to make provisions for regulating exhibitions 
under the Cinematograph Act Without gomg mto the quesuon whether it is 
wu tote contemplation of the Act that educauonal and instructional films should 
be stio^ and whether the holder of a anema licence may be compelled to exhibit 
su ms as falling within the scope of the Act, the question which still arises for 
consi eration is whether the impugned conditions amount to “reasonable res- 
nctions witom the meaning of Article 19 (6) Approved films are those films 
w c arc ei er produced by the Government or are purchased from the pnvate 
pro ucers As the pnvate producers do not possess any machinery for marketing 
toeir fa^'the Government purchases them from such producers and charges hire 
rom t e cinema licensees for showing such films Condition 4 (a) compels a 
performance one or more approved films of such length 
or sue ength of time as the Provincial Government or the Central Govern- 
mem may direct Neither the length of the film nor the period of time for which it 
^ specified in the condition and the Government is vested with 
flt ns d discretion to compel a hceosec to exhibit a film of any length 

xJh rl. .f 'r consume the whole or the greater part of the time for 

o j given The exhibition of a film generally takes two 

merit If” quarter ^'Ow, if there is Aothmg to guide the discretion of the Govern- 
1 .1, ^ to it to require the licensee to show approved films of such great 

Jength as ma) exhaust the whole of the time or the major portion of it intended 
for each performance The fact that the length of the time for which the approved 
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iUrns ina> be sho\vn is aLo unspecified leads to the same conclusion, m other words, 
the Government ma) compel a licensee to exhibit an approved film, say for an 
hour and a half or even two hours \s the condition stands, there can be no doubt 
That there is no principle to guide the hcensing authority and a condition such as 
the above may lead to the loss or total exuuction of the business itself A condition 
couched in such wide language is bound to operate harshly upon the cinema busmess 
and cannot be regarded as a reasonable restncnon It savours more of the nature 
of an imposition than a restriction It is significant that the condinon does not 
profess to lay down that the approved films must be of an educational or instruc- 
tional character for the purpose of social or pubhc welfare We think, therefore, 
that condition 4 {a) as it stand:, at present amotmts to an imrcasonable restriction 
tm the nght of the licensee to carry on Ins business and must be declared void as 
against the fundamental right of the appellant under Article 19 (i) (g) 

Among the speaal conditions condition No 3 which requires the licensee 
to exhibit at the commencement of each performance not less than z,ooo feet of 
one or more of the approved films is open to sinular objection This condition 
lays down the miruitium length of the film to be shown as 2,000 feet and gives no 
indication of the maximum We arc informed that the showing of a film of 2,000 
feet will take about 20 minutes This will work out to about i/yth of the total 
time of each performance if it is taken to last for 2J hours Whether a maximum 
of 2,000 feet would be reasonable is a matter we need not consider but as this is 
mentioned as the minimum it is obvious that the Government may compel the 
licensee to exhibit a film of to, 000 or 12 000 feet which m effect will amount to 
pushing out of the film mtended to be <hown by the licensee during the time allotted 
■Here again no maximum Umu having been imposed it follows that the discretion 
•of the authoncv is unrestrained and unfettered and must lead to an unjustifiable 
■interference with the nght of the hccnsee to carry on his business \Ve hold, 
therefore, that this condiuon is equally obnoxious and must be deleted ^Ve 
accordingly allow the appeal and hold that condition 4 (a) and special condition 3 
expressed as they are at present arc void and have no legal effect as against the 
fundamental nght of the appellant under Arucle 19 (i) (g) of the ConsUtution 
We express no opinion upon the first contention advanced by the appellant. 
The appellant will get his costs from the respondent in this Court and in the Court 
below. 


Appeal allozied 
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SUPREME COURT OF INDIA 
(Onginal Jurisdiction) 

Present — Mehr Chand Mahajan, CAi^ Justice, B K Mukherjea^ 
S R Das, Vivian Bose and Ghulam Hasan, JJ 

Hira Lai Dixit Petitioner* 


The State of Uttar Pradesh Respondent 

In the matter of" pnnting, publishing and circulation of a pamphlet over the namer 
of the abovementioned Petitioner, Hira Lai Dixit {General Secretary), 
Praja Socialist Party, Mampur) entitled “ Hamara Vahan Vibkag ” 

AND 

In the matter of the Contempt of Court Proceedings 

I nnimpt of Court— Party to a ptnJtng apped iii>nhaiittg Uafleu m the Court premises containing passage 
likely to kiniler or eistruel the due course of adaimstration of jaslice and making remarks about opposite party 
’“^Conlempl — Court s pou'er to Punish for 

A party to a pending appeal in the Supreme Court in which the State was the respondent 
distributed la the Court premises a {amfed leaflet which contained inter alia the following passage 
* The public has full and firm faith m the Supreme Court, but sources that are in the know say that 
the Government acts with partiality in the matter of appointment of those Hon ble Judges as 
Ambassadors Governors High Commits oners etc who give judgments against the Government 
but this has so far not made any difference in the firmness and jusuce of the Hon ble Judges " 

Held the necessarv molication of these words $ that the Judges who decide in favour of the 
Government are re-vnr leo oy the Goiemntent with these appointmenh The object ofwnting 
this passage and pan c ua I of publishing it at the time it was actually done was quite clearly to 
Judges and to deflect them from the strict performances of their duties The 
P^«« of •» pubUcauon certainly tended to hinder or obstruct 
ue a m n strat on of j suce and is a contempt of Court Such insinuations as are implicit in 
e “ question ar* derogawry to the dignity of the Court and are calculated to undermine the 

** of «he Judges The rest of the leaflet which contained an 

1 P‘'oo*«ding8 the object of wniing and the ume and place of its publication 

deileet the Court from perfoniung its strict duty by creating prquice in its mind 
aga ns: the Sute is equally a contempt •‘-s t ' m 

ihi. jufisd ction of Superior Courts must no doubt be sparingly exercised but where 

‘iitermt demands it the Court wiH not shnolc from exercising it and imposing punishment 
y iray of impnsonment m cases where a fine may not be adequate 

by the Court on i6tli September, 1954, calling upon therespon- 
contempt of ^Cour"'^ cause why they shoulil not be proceeded against for 

The Attomey-Goieral for India (M C Setalaad) with P A Mehta, Advocate, 
present to assist the Court 

AaJ ^ Senior Advocate (R PaliunksmdS S ShMa of Shukla Prasad &Co, 
Advocates with him) for Respondent No 1 

with S S Shukla of Shukla Prasad & Co , Advocates 

Witn him for Respondent No 2 

5 5 Shukla Advocate of Shukla Prasad & Co for Respondent No 3 
The Judgment of the Court was delivered by 

^ September, 1954, 

nroceeded T aPPcar and show cause why they should not be 

proceeded against for contempt of this Court 


• the matter of Petition No 379 of 1953 


tst October 1954 
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It IS desirable to mention a* the outset the arcumstances m which it became 
necessary for this Court to issue this E-jI** On the lath September, 1954, there 
were on that day’s cause hst for heanm; and final disposal uvo appeals, being 
Appeal No 182 of 1954 {Saghir Ahmad v Tnf State of Ut'ar Pradesh and others) 
and Appeal No 183 of 1954 Ha^an Agka v T/i» Sta e of Uttar Pradesh and 

others)'^ A large number of iTrit petitions, 224 m number, under Article 32 of the 
Constitution raising the same questions were also on the cause list for that day 
Both the appellants and all the petitioners were engaged m carrying on businesses 
as carriers of passengers and goods by motor buses or lorries on different routes 
under licenses issued by the State of Uttar Pradesh and in cases where the route 
passed into or through the State of Delhi countersigned by that State Some 
of these persons had originally been granted permanent permits by the Regional 
Transport Authority Pursuan to the poUc\ of nationalisation of road transport 
business the State of Uttar Pradesh made declarations under section 3 of the Uttar 
Pradesh State Road Transport Act to the effect that road transport services 

on certam routes should be run and operated by the State Government in the 
manner mentioned m the relevant declarations and it also published schemes 
of road transport services under section 4 of that Act In furtherance of its object 
the State Government began to serve notices on the licensees to stop plying buses 
on specified routes The appellants thereupon appbed to the Allahabad High 
Court for a wnt of mandamus directing the State Government and its Minister of 
Transport to withdraw the declaration made under section 3 of the Uttar Pradesh 
Road Transport Act 1950 m respect of then respective routes and directing them 
and their officers to refrain from proceeding further under sections 4 and 5 of 
that Act and not to interfere with the operation of their respective stage carnages 
and for other ancillary reliefs By an order made on the 17th November, 1953, 
the Allahabad High Court dismissed those applications The two petitioners 
thereupon filed these two appeals in this Court after having obtained a certificate 
from ffie Allahabad High Court under Article 132 (i) of the Constitution The 
appellants obtained orders for stay of proceedings until the determination of 
their appeals In view of the decision of the Allahabad High Court many other 
persons holding licenses for plying motor stage carnages or contract carnages 
came direct to this Court with applications under Article 32 for appropriate wnts 
and obtained interim stay As already stated, the two appeals and all those 
numerous applications were posted on the cause list for the 14th September, 1954, 
for final disposal The respondent Hira Lai Dwit was the peuuoner m one of 
those wm applications The two appeals were called on for hearing on that day 
and were part heard The heanng continued for the whole of the J5th and i6th 
September, 1954, and was concluded on the 17th September, 1954, when the 
Court took time for considenng its decision The Court has not yet delivered 
Its judgment A large number of peisous, presumably the peuuoners m the 
wnt petitions or otherwise interested therein, attended the Court on all those 
dates for the result of the decision of the appeals would also conclude the wnt 
petitions It appears that on the 15th S^tember, 1954, a leaflet pnnted in the 
Hindi lan<mage and characten, consisting of 18 pages, intituled “ Hamara Vahan 
Vibhag ” meamng “ Our Transport Department,” purporting to be wntten by 
the respondent Hira Lai Dixit and conteimng a foreword purporting to be wntten 

I. The Judgn’ent has been since reporied in (19S4) S C.J 819 (i 9 m) 2 M-L-J 6j2 
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tloa of deading cases m favour of Government m expectation of getting high 
appointments, nevertheless, if they decide m favour of the Government on this 
occasion knowledgeable people -will know that they had succumbed to the teiiip- 
tauon and had given judgment m favour of the Government in expectation of 
fumre reward in the shape of h^h appointments of the kind mentioned in the 
passage The object of writing this paragraph and particularly of publishing it at 
th“ time It was actually done tvas quite clearly to affect the minds of the Judges 
and to deflect them from *he strict performance of their duties The offending 
passage and the time and place of its publication certainly tended to hinder or 
obstruct the due administration of justice and js a contempt of Court 

rhi“re JS another aspect of the matter Even if the passage about the Judges 
svere rot in the leaflet the rest would still amount to a serious contempt of Court 
There is in it a strong denunciation of the State of Uttar Predesh, a party to the 
appeal and the petitions regarding the very rnatters then under the consideration 
of this Court It was not fan comment on the proceedings but an attempt to 
piejudicc the Court against the State and to stir up public feeling on the very 
question then pending for decision The manner in which the leaflets were 
dutributed the language used in them and the timing of their publication could 
only have had one object, namely to try and influence the Judges in favour of the 
petiuoner and the others who were m the same position as himself This again 
is a clear contempt of this Court 

It IS well established as was said by this Court in Brahma Prakash Sharmas 
tast'^ that It IS not necessarv that there should m fact be an actual inter- 
ference with the course of administration of justice but that it is enough if the 
effendmg pubhcation 13 likely or if it tends in any way to interfere with the proper 
adminutration of law ^uch insinuations as are implicit m the passage in question 
are derogatory to tne dignity of the Court and are calculated to undermine the 
confidence of the people in the integrity of the Judges Whether the passage is 
read as fulsome flattery of the Judges of this Court or is read as containing the 
itismuations menuoned above or the rest of the leaflet which contains an attack 
on a party to the pending proceedings is taken separately it is equally contemptuous 
o the Court that the object of wntmg it and the time and place of its publi 
csiion vjcre or were calculated to deflect the Court from performing its strict 
duty, either by flattery or by a veiled threat or warning or by creating prejudice 
in Its mind against the State We are, therefore, clearly of opinion and we hold 
that the Respondent Hira Lai Dixit by writir^ the leaflet and in particular the 
passage m question and by publishing it at the time and place he did has com- 
nutted a gross contempt of this Court and the qualified apology contained in his 
a avjt and repeated by him through his counsel cannot be taken as sufficient 
amends for his misconduct. 

It should no doubt be constantly borne in mind that the summary juris 
iction exercised by superior Courts m punishing contempt of their authority 
exists For the purpose of preventing mterfcrence with the course of justice and 
mamtaming the authonty of law as is administered in the Court and thereby 
ao ing protection to public interest in the punty of the adTtvimsiraUon of justice 
^ ^ certainly an extraordinary power which must be spanngly exercised but 

• t'953)SGJ52i (igS3) SaR si6g (i953) 2 ht-L.J 231 (S C.) 
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•w^ieie vVie public interest demands it, the Cwat will not shrink from exercising 
It and imposing punishment even by way of imprisonment, m cases where a mere 
fine may not be adequate 

After anxious consideration we have come to the conclusion that in all the 
circumstances of this case it is a fit case where the power of the Court should be 
exercised and that it is necessary to impose the punishment of imprisonment 
People must know that they cannot with impumty hmder or obstruct or attempt 
to hinder or obstruct the due course of administration of justice We, therefore, 
find respondent Hira Lai Dixit guilty of contempt of Court make the Rule absolute 
as against him and direct that he be arrested and committed to civil prison to 
undergo simple imprisonment for a fortmght He must also pay the costs, if any, 
incurred by the Union of ^ndia 

Rule made absolute 

SUPREME COURT OF INDIA 
(Cnmmal Appellate Jurisdiction) 

Present — Mehs, Ckand Makajan, Chef Justice B K Mukherjea, VmAK 
Bose, B Jaoannadhadas akd T L VENKATARAiiA Ayvar, JJ 
Zaverbhai Amaidas Appellant^ 

V 

The State of Bombay Respondent 

CowWHlfl'i ef dniia (1950) ArttcU 254 (*) — effiel— Central Act {Lll ^ 1950) amtiing 
Essinlial Supplies {Temporary Pouers) Act XXIV af 1946) seelian j—l/pretaUgrtT »ctm 2 of Bombay Ac 
{XXXVl if 1947) A«5 d ng far enhanced pvushmtnt—Ooetnn ^ mp! ed rtpeol 

By the proviso to Article 254 {3) th« Constuutioti of lodis 1950 has enlarged the powers cf 
Bathament awi under that provtso Patl ament can do what the Central Legulatute could not 
under section 107 (3) of the Gosernmeni of India Act 1935 and enact a law adding to amending 
varying or repealing a law of the State when it relates 10 a matter mentioned m the Concurrent L st 
The pos uon then is that under the Coniutuuoa Parliament can acung under the provuo to Art cle 
254(2) repeal a State law But wh*Te U does not expressly do so even then the State law w II be 
void under that provis on if it confl cu with a later law with respect to the same matter that may 
be enacted by Parliament 

There IS no express repeal of Bombay Act XXXVI of 1947 by Central Act LII of 1950 in terms 
of the proNuo to Article 254 (2) But the Central Act is legislat on co>er ng the same ground and 
the law of the Centre should pretail oxer that of the Stale The subject of enhanced punishment 
that IS dealt with in Bombay Act XXXM of 1947 IS also comprised »n Central Act I II of 1950, 
the same being lim ted to the case of hoarding of foodgrains 

Accordingly section 3 of the Bombay Act cannot prevail against secuon 7 of the Essenbal Supplies 
(Temporary Powers Act (XXIV of 1946) as amended by Act fso LII of 1950 

Appeal under Aruclc 132 (i) of the ConsUtuUon of India from the judg- 
ment and order dated 20th Januar>, 1953, of the High Court of Judicature at 
Bombay m Criminal ReNision Application No 64a of 195a 
I C Dalai and P K Cballerjee, A<l\ocates, for Appellant 
M C Setalrad, Attorney General of India (P A Afthla and P G Gokhale, 
Advocatex, wth him) for Respondent 

The Judgment of the Court was dchvered by 

VenkataTama djrijr, J— This is an appeal against the judgment of the High 
Court of Bombay dismissing a retasion petition fUed by the appellant against his 

• Criminal Appeal No 31 of 1953 
R— III 


6th October 1954 
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conwction under section 7 of the Es^eotial Supplie? (Temporary Powers) Act 
(XXIV of 1946) 

The charge against the appellant was that on 6th Apnl, 1951, he had trans- 
ported 15 maunds of juwar from his village of Khanjroh to Mandvi without a 
permit, and had thereby contras cned section 5 (i) of the Bombay Food Grams 
(Regulation of Mosement and Sale) Order, 1949 The Resident First Class 
Magistrate of Bardoh who tried the case, found him guilt), and sentenced him to 
imprisonment till the rising of the Cou't and a fine ofRs 500 The comiction 
and sentence i ere both affirmed fa) the Sessions Judge, Surat, on appeal The 
appellant thereafter took up the matter in revision to the High Court of Bomba) , 
and there for the first ume, took the objecuon that the Resident Fust Glass Magis- 
trate had no jurisd ction to try the case, because imder section 2 of the Bombay 
Actlso XXXVI ofi947theoffencewaspunishab!ewithimpnsonment, svhtch might 
extend to sesen )ears and under the Second Schedule to the Criminal Procedure 
Code, It tvas only the Sessions Court that had jurisdiction to try such offence 
The answer of the State to this contention was that subsequent to the enactment 
of the Bombay Act No XXXVI of 1947, the Essential Supplies (Temporary 
Powers) Act had undergone substantial alterations, and was finally re cast by 
the Central Act No LII of t%o , that the effect of these amendments was that 
Act No XXXVI of 1947 had become inoperative, that the governing Act was 
Act No IiII of 1950, and that as under that Act, the maximum sentence for 
the offence in question was three years, the Resident Fust Class Magistrate had 
jurisdiction over the offence 


The revision petition was heard by a Bench consisting of Bavdekar and 
Chamani, JJ Bavdekar J, was of die opinion that the amendments to the 
Essential Supplies (Temporary Powers) Act including the re-enactment of sec- 
tion 7 in Act No LII of i 95 ^> did not trench on the field covered by the Bombay 

ActNo XXXVIef 1947, which acconJmgly remained unaffected by them Ghamani, 
J , on the other hand held that both Act No XXXVI of 1 947 and Act No LII of 
*95°, related to the same subject-tnatler, and that as Act No LII of 1950 was a 
Central legislation of a later date, it prevailed over the Bombay Act No XXXVI of 
1947 On this difference of opinion, the matter came up under section 429, 
Cnmmal Procedure Code for hearing before Chagla, CJ, who agreed wuth 
Oiainanj, J , that there was repugnancy between section 7 of Act No LII of 
1050 and section a of the Bombay Act No XXXVI of 1947, and that under AroeJe 
*54 (*) I the former prevailed , and ibe revision petition was accordingly dismissed 
Agaimt ihis judgment, the present appeal has been preferred on a certificate under 
Article 132 (i), and the point for detenumation is whether contravenuon of sec- 
tion 5 (t) of the Bombay Food Grams (Ri^ulation of Movement and Sale) Order, 
1949. u punishable under section a of tfaeBomfaay Act No XXXVI of 1947, m 
which case the trial by the Resident First Qass Magistrate would be without 
jurisdiction , or whether it is punishable under section 7 of the Essenual Supplies 
(Ternporary Powers) Act, as amended bv Act No LII of 1950, m which case, 
the tnal and comiciion of the appellant fay that Magistrate would be perfectly 


It IS now nectary to refer in chronological sequence to the statutes beanng 
Ko start with UieZssaitiai Supplies (Temporary Pov^ers) Act 

No XXIV or 1945 onaotrf by *0 C«trol Lcg„la,„a by vmue of the power. 



•9541 AMAiDAS 5 STATE OF BOMBAY {Venkalorama Ayyar, J). 853 

conferred on it by 9 and 10, George VI, Chapter 39 It applied to the whole 
of Bntish India. Section 3 of the Act conferred power on the Central Govern- 
ment to issue orders for regulating the production, supply and distribution of 
essential commodities, and under section 4, this power could be delegated to the 
Provincial Government Section 7 (i) provided for punishment for contraven- 
tion of orders ’issued under the Act, and ran as follows 

“ If any person contravenes any order made under section 3 he shall be punishable \*ith imprison- 
ment for a term v.hieh naav extend to three >ean or with fine or with both, and if the order so provdes 
any Gout trying such contravention may d.rect that any property m respect of svhich the Court 
IS saiisfied that order has been Contravened shall be forfeited to His Majesty 

Provided that wheie the contiaventicin u nf an order tcUung to foodstuffs which contains 
an express provision in this behalf, the Court shall make such direction unless for reasons to be 
recorded in wnting it is of opinion th^t the rbrcction shouM not be made in respect of the whole or 
as the case may be, a part of the property 

The State of Bombay considered that the maximum pimishment of three years’ 
impruonment provided m the above section was not adequate for offences under 
the Act, and with the object of enhancing the punishment provided therein, enacted 
Act No XXXVI of 1947 Section 2 of the said Act provided (omitting what 
u not matenal for the present purpose) that 

•' Notwithstanding anything coDtained «n the Essential Supplies (Temporary Powers! Act, 
19+6, whoever contravenes an order made or deemed to be made udder section 3 of the said Act, 
shall be punished with imprisonment which may extend to seven vears but shall not, except for 
reasons to be recorded in writing be less than six months and shall also be liable to fine ” 

This section is avowedly repugnant to section 7 (1) of the Essential Supplies 
(Temporary PotAers) Act Section 107 (a) of the Government of India Act, 
which was the Consutution Act then m force, enacted that 

* Where a Trovineul law wuh respect to one of the matters enumerated m the Concurrent 
Legislame List contains any provision repugnant to the provisions of an earlier Dominion law or 
an existing taw with respect to that matter then, if the Provincial law having been rner.ed for the 
consideration of the Governor General has received the assent of the Governor-General, the Prt>- 
v.ncial law shall ui that province prevail but nevertheless the Dominion Legislature may at any 
Ume enact further legislauon Vi^lb respect to the same matter 

On the footing that the subjea-matter of Act No XXXVI of 1947 fell within the 
Concurrent List, the Bombay Government obtained the assent of the Governor- 
General therefor, and thereafter, it came into force on 25th November, 1947 The 
position therefore was that by reason of secuon 107 (a) of the Government of India 
Act, Act No XXXVI cf J947, prrvajJcd in Bombay over section 7 of the Essential 
Supplies (Temporary Powers) Act, but at the same time, it was subject under 
that section to all and anv “ further legislation with resocct to the same matter,” 
that might be enacted by the Central Legislature 

The contention of the State is that there was such further legislation by the 
Central Legislature in 1948, in 1949 and again tn 1950, and that as a result of 
such legislation, section 2 of the Bombay Act No XXXVI of 1947, had becom 
moperattve In 1948, there was an amendment of the Essential Supplies (Tem- 
porary Powers) Act, -whereby the proviso to secuon 7 (i) was repealed and a new 
proviso substituted, which provided inUr alia that, 

‘ Where the coniravenuon is of an order relatmg to foodstuff which con*aitis an express pro- 
insioti in th s behalf the Court shall direct that any property in respect of wh ch tf e order has b^en 
eontrasened ihall be forfeited to His \tajesty, unless for reasons to be recorded m wnung it i’ of 
opuuon that the direaion should be made not tn respect of the whole, or as the case may lx, a part 
of the property ” 
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Urder this amendment, the proviso to section 7 U P 

substituted in the following terms . „ , t 

n order relating to foodttuf&, the Court shall (.) sent^ce 


“ (6) tVheie the contravention h 


n which may extend to three 


years and mav, m addiQon impose a sentenre of fine, unless 

that a sentence of fine onlv wiU meet the ends of just ce , and 


(,.) ten te te prop„^ ^ <»!«« «f '■‘“I' "" 




'foTtaiOT! .0 be ntoted U u -ropmion 

may be, a part of the 


thereof shall be forfeited to His Majesty »: , . . , 

tecoop u not nocooir, to bo m.* n. mpoM "T ■>“ “ 

'create Genual AC, No UI of .950. u»deT uhuh .he old secUon , was 
repealed and a new section enacted in the foUosving terms 

^ order under sccnon 3 relating to cotton 


■(i) If any person contravenes any order unoer sec ^ j ajso be hahle 

as to the Couit may seem fit shaP be forfeited to the Ooveroment 

(a) If any person contravenes any order under section 3 relatmg to foo tu s^- 
(a) be shaU be putmhahle with imprisonment for a term which may extend to * ^ 
„d thin .bo be table to te aaleufcr u»ot» to U rtetded it Coot, oof opmioo *.t > Matcace 
of fine only wil’ meet the ends of justice and 


(l) .av ptopert, m icpoot of fh.ab the otdeMm^o »"“f 


to the Court mav seem p sbab be forfeited to the Geveromeot uaJees for reasons ti 
tie Court a of opmioa ha ,1 1. ao. oeeatary m dtreel 'ortettare m respect of the pbole or, as iie 
ease may be anv pan of he propertv • 

Provided that whe-e the contravention is of an order preenhmg the 
of any foodgram that ma/ lawf ,Uy be possessed by any person or class of persons, and the j« 
cont'aven ng the order is found to have been in possession of foodgrains exceeding twice t e 
quanuty so prescribed the Court shall— 

(fl) sentence him to imprisonment for a term which may extend to seven years and to a c 
not less than twenty times the value of the foodgram found in his possession, and 

(4) direct that the whole of such foodgram m excess of the prescribed quanuty shall be forfeited 
to the Government 

Explanation — A person m possession of foodgram which docs not exceed by more than five 
maunds the maximum quanuty so prescribed shall not be deemed to be guilty of an offence punis 
able under the proviso to this sub-secticm 

(3) If any person contravenes any order under section 3 relatme to any essenual coiiimoity 
other than cotton textiles and foodstufls he shall be punishable with imprisonment for a term which 
may extend to three years or with fine or wth both, and if the order so provides, any property m 
respect of wh ch the Court is satisfied that the order has been contravened may be forfeited to the 
Gov eminent 

> (4) If any person to whom a direruon is given under sub-section (4) of secoon 3 fails to comply 

with the direction he shall be punisbaUe with imprisonment for a term which may extend to three 
years, or with fine, or with both ’’ 


It must be mentioned that while the amendments of 1948 and 1949 
made when section 107 (2) of the Government of India Act was m force, the Consti- 
tution of India Act had come into operation, when Act No LII of 195° 
enacted Article 254 (2) of the Constitutian is as follows 

“ Where a law made by the Legislature of a Sate specified m Part A or Part B of the First 
Schedule wuh respect to one of the inatteri enumerated m the Concurrent List contains an/ pro- 
vision repugnant to the provis onsofao earlier law made by Parliaincnt or an existing law with respect 
to that mailer, then, the law so made by the Legislature of such State shall, if it has been reserved 
for the consideration of the President and has received fais assent, prevail in that State 
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Provided that nothing ta this clause shall prevent Pa haioent from-enacting at any time any 
lavi vfith Ttnpctt to the same matter miduding a h»s\ adding to amending varying or repealing the 
law so made hv the Legislature of the State 

This IS, in substance, a reproduction of section 107 {2) of the Government 
offnciia Act, the concluding portion thereof being incorporated ma proviso with 
funVier additions Discussing the nature tiie power of the Dominion Legislature, 
Canada, in relation to that of the Provincial LegisJature, in a situation similar 
to that under section 107 (?) of the Government of India Act, it was observed 
by Lord Watson m iltirne^ Gtiural for Ortano \ Attamey-General for Ike Dominion*, 
*^hat though a law enacted bv th** Parliament of Canada and wathin its competence 
would overnde Provincial legislation covenng the same field, the Domimon Parha- 
ment had no authority conferred upon it under the Constitution to enact a statute 
repealing directly any Provincial Statute That would appear to have been the 
position under secuon 107 (a) of the Government of India Act with reference to 
the subjects mentioned m the Concurrent List Vow, by the proviso to Artide 
*54 (2) the Constitution has enlarged the powers of Parliament, and under 
that proviso, Parhament can do what the Central Legislature could not under 
section 107 (2) of the Government of India Act andenact alawaddmgto, amending, 
varying or repealing a law of the State when it relates to a matter mentioned m 
the Concurrent List The position then is that under the Constitution Parliament 
can, acting under the proviso to Article 2j4 {«), repeal a State law But where 
it docs not expressly do so even then the State law wall be void under that pro* 
vision if It conflicts with a later law with respect to the same matter ’’ that may 
be enacted by Parliament 

In the present case, there was no express repeal of the Bombay Act by Act 
No Lll of 1950 m terms of the provnso to Arucle 254 (a) Then the only ques- 
tion to be deaded is whether the amendments made to the Essential Supplies 
(Temporary Powers) Act b> the Central Legislature in 1948, 1949 and 1950 
arc “further legislation ’ fallmg within secuon 107 (a) of the Government of 
India Act or “ law with respect to the same matter ” falling within Article 254 (2) 
The important thing to consider with reference to this provision is whether the 
legislauon is ‘ in respect of the same matter ’ If the later legislauon deals not 
with the matters which formed the subject of the earlier legislation but with other 
and disUnct matters though of a cognate and allied character then Article 254 (2) 
will have no aqohcauon The.prmqple embodied in section 107 (2) and Article 
254 (2) is that when there is legislauon covering the same ground both by the 
Centre and by the Province, both of them being competent to enact the same, 
the law of the Centre should prevail over that of the Slate 

Considering the matter from this standpoint the first question to he asked 
«> what IS the subject matter of the Bombay Act No XXXVI of 1947 The 
preamble recites that it was to provadc for the enhancement ofpcnalues for contra- 
'cntion of orders made under the Essential Supplies (Temporary Powen) Act, 
1946 “ Then the next quesuon is, what u the scope of the subsequent legislauon 
m 1948, 1949 and 1930 * As the oflence for which the appellant has b«n con. 
'ict^ v\-as committed on 6th Apnl, 193*, it would be sufficient for the purpose 
of the present appeal to consider the effect of Act No Lll of 1950, which was m 
force on that date B> that Act, secuon 7 (i) of the EssenUal Supplies (Temporary 
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